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UNITED STATES OF AMERICA OFFICE OF SECRETARY
NUCLEAR REGULATORY COMMISSIOOCKETING & SERVICE

BRANCH

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judges:
Peter B. Bloch, Presiding Officer

Charles N. Kelber, Special Assistant
SERVED MAY 2 719

In the matter of Docket No. 40-8681-MLA

ENERGY FUELS NUCLEAR, INC. Re: Alternate Feed Material

(White Mesa Uranium Mill;
License Amendment) ASLBP No. 97-726-03-MLA

MEMORANDUM AND ORDER
(Additional Filings Required)

This proceeding involves a challenge to a license amendment

that was issued by the Staff of the Nuclear Regulatory Commis-

sion (Staff) on April 2, 1997.1 The amendment permits the

receipt and processing of alternate feed material (i.e. material

other than natural ore) at Licensee's White Mesa Uranium Mill

1 Letter from Joseph J. Holonich, Chief, Uranium Recovery

Branch, Division of Waste Management, Office of Nuclear Material
Safety and Safeguards, April 2, 1997, Attachment 4 to the Letter
of the Native American Peoples Historical Foundation, April 25,
1997.
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located near Blanding, Utah. See 10 CFR Part 40, Appendix A,

which sets forth several design criteria and requires that

licensing decisions "take into account the risk to the public

health and safety and the environment with due consideration to

the economic costs involved .... " ; 40 CFR Part 192, Subparts

D & E. See also the following non-binding Staff guidance:

"Final Position and Guidance on the Use of Uranium Mill Feed

Material Other than Natural Ores," 60 FR 49296, September 22,

1995.

The following requests for a hearing have been filed:

1. Native American People's Historic Foundation, April
16, 1997, Winston M. Mason, Head of Council.

2. Mr. Norman Begay, April 30, 1997. Mr. Begay writes
on behalf of himself and his community.

3. Westwater Navajo Community, May 5, 1997, Lula J.
Katso, Community Spokesperson.

4. US Department of Energy, May 5, 1997, G. Leah Dever,
Assistant Manager for Environmental Management.

The Staff filed its response to these filings on May 21,

1997 (Staff Response). Although the Staff Response is admit-

tedly untimely, based on "some confusion," 2 I have decided to

permit its filing out-of-time. The Staff Response is very

2 Staff Response at 2, footnote 1.
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helpful because it reviews in detail the Commission's require-

ments for standing. In particular, the Staff draws attention

to the need to specify "the particular manner in which those

persons or entities may be affected by the instant license

amendment."

My review of the filings persuades me that there is a need

for greater particularity concerning standing. Among petition-

ers, Mr. Begay comes closest to alleging a ground for standing.

He states:

Our Community and our water wells lie adjacent to, as well
as downstream and downwind from the EFN Mill. The radio-
nucleids which make up the Cotter Concentrate originally
came from Belgium Congo Ore containing approximately 60%
Uranium, and now still contain 10% Uranium. Not only does
this hazardous waste contain extremely high radioactivity
and radon gas properties, but each time it is processed it
adds further harmful constituents, which are perhaps more
immediately dangerous to human health than the radio-
nuclides. According to reports, your agency, and the
Department of Energy have stated that DOE is unable to
stabilize the Cotter Concentrate. Therefore, on the basis
of concerns for the health and safety of myself, my fam-
ily, and my community, I ask for standing to argue against
bringing these contaminants to the White Mesa Mill. 3

Because the license to operate the White Mesa Uranium Mill

is not at issue in this proceeding, a petitoner's standing must

not be based on harm resulting from the license to operate. The

3 Norman Begay's letter of April 30, 1997, on page 1.
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only issues that may be raised must relate to the specific

actions proposed to be taken under the license amendment. To

show standing, an individual or an organization must show how

they may be harmed ("injury in fact") by the amendment. 4 It is

typical in our proceedings that an individual would submit an

affidavit concerning where they live and how far that is from

the proposed activity. An organization typically would file an

affidavit showing that its interests as an organization will be

injured or that a particular person or group of people, who it

is authorized to represent, live in particular addresses,

stating how far they live from the proposed activity.

In addition to proximity, petitioner should show a plausi-

ble way in which activities licensed by the challenged amendment

would injure them. For example, Mr. Begay is concerned about

the contamination of water wells, and he states that the Cotter

Concentrate is "unstable". This, in itself does not show a

plausible mechanism for injury. The license permits these

4 The requirement of "injury in fact" must not be taken
literally. It is fulfilled by demonstrating that there is
reason to believe an accident may occur. Curators of the
University of Missouri, LBP 90-18, 31 NRC 559 at 566. (1990)
Note that this Subpart L case interprets "injury in fact" in
light of the extent to which facts may be available to a
petitioner.
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materials to be stored according to prescribed procedures and

methods of monitoring. If a petitioner alleges a way in which

it fears that this particular material would fail to be properly

confined and would escape into the ground water, then a require-

ment for standing would appear to be met. 5 Alternatively, if

intervenor can show that there is a law preventing this particu-

lar material from being stored pursuant to the amendment, then

there may also be a presumption of injury sufficient to estab-

lish standing. One way or another, a petitioner must show the

specific injury that is feared and how that injury might occur.

At this stage of the proceeding, I will interpret the

petition favorably to the petitioner and will not require the

same kind of proof of injury that would be required to render

a decision in its favor. But a plausible mechanism for injury

must be described. I recommend that petitioners become familiar

with an excellent discussion of standing found in Consumers

Power Company (Palisades Nuclear Plant), LBP-79-20, 10 NRC 108

(1979).

5 A petitioner may not allege an injury to anyone other
than itself. For example, a member of the general public may
not allege an injury to a worker at the plant. Florida Power
and Light Company (St. Lucie Nuclear Power Plant, Units 1 and
2), CLI-89-21, 30 NRC 325 at 329 (1989).
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I note that it is the policy of the United States Nuclear

Regulatory Commission to encourage settlement in cases pending

before it. Pursuant to that policy, I have encouraged the

parties to negotiate and have offered my services in on-the-

record mediation. At this time, there is no interest in those

efforts and I have abandoned them. Parties are still encouraged

to negotiate. Even if they do not negotiate a settlement,

parties may find negotiations fruitful in facilitating the

exchange of information and devising efficient ways of proceed-

ing with this case. There is no rule prohibiting contact among

parties. The Presiding Officer continues to offer, on request,

either his own mediation services, which must be on the record,

or the mediation services of a Settlement Judge, who could be

appointed on request and could assist in private discussions.

Procedural Requirements

In accordance with my authority under 10 C.F.R. § 2.1209,

I set forth the following directives regarding the further

conduct of this proceeding:
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I. Schedule for Additional Filings Regarding Petitioner's
Hearing Request

A. Supplements to Petitioners' Hearing Requests

On or before Monday. June 9.1997, petitioners may file

supplements to their hearing requests. In the supplements, a

petitioner should address in detail the following items:

1. An interest in the proceeding and how that interest
may be affected by the results of the proceeding,
including the reasons why the judicial standards for
standing are met, so as to be permitted a hearing,
with particular reference to the factors set forth in
10 C.F.R. § 2.1205(h); and

2. Amended areas of concern about the license amendment.

Any factual information provided in support of the peti-

tioner's supplement (such as statements providing details

regarding the petitioner's proximity to the facility) should be

set forth in an accompanying affidavit that (a) is notarized,

or (b) states that all statements in the affidavit are true to

the best of the affiant's knowledge and belief and are made

under penalty of perjury.

B. Answer to Petitioner's Hearing Request and Supplement

This order is being served by express mail. Any Applicant

answer to a petitioner's hearing request and any supplement

thereto shall be filed so that it is received by all recipients
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on or before Monday. June 23. 1997. A Staff answer likewise

shall be filed so that it is received by all recipients on or

before Monday. June 23. 1997.

II. Notice of Appearance

If they have not already done so, within 15 days of the

date of this memorandum and order, each attorney or representa-

tive for each participant shall file a notice of appearance

complying with the requirements of 10 C.F.R. § 2.713(b). In

each notice of appearance, in addition to providing a business

address and telephone number, if an attorney or representative

has a facsimile number and/or an Internet e-mail address, the

attorney or representative should provide that information as

well.

III. Service on the Presiding Officer and the Special Assistant

For each pleading or other submission filed before the

Presiding Officer or the Commission in this proceeding, in

addition to submitting an original and two conforming copies to

the Office of the Secretary as required by 10 C.F.R. § 2.1203(c)

and serving a copy on every other participant in accordance with

sections 2.701(b) and 2.1203(e), a participant should serve
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conforming copies on the Presiding Officer and on the Special

Assistant by one of the following methods:

1. Regular Mail

To complete service via United States Postal Service first-

class mail, a participant should send conforming copies to the

Presiding Officer and the Special Assistant at the following

address:

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

For regular mail service, the staff may use the NRC internal

mail system (Mail Stop T-3F23) in lieu of first-class mail.

2. Overnight or Hand Delivery

To complete service via overnight (e.g., express mail) or

hand delivery, a participant should send conforming copies to

the Presiding Officer and the Special Assistant at the following

address:

Atomic Safety and Licensing Board Panel
Third Floor, Two White Flint North
11545 Rockville Pike
Rockville, MD 20852
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3. Facsimile Transmission6

To complete service by facsimile transmission, a partici-

pant should (1) send one copy by facsimile transmission to the

attention of the Presiding Officer and the Special Assistant at

(301) 415-5599 (verification (301) 415-7405) ; and (2) that same

date, send conforming copies to the Presiding Officer and the

Special Assistant by regular mail at an address given in para-

graph III above.

4. Timely Service

To be timely, any pleading or other submission served on

the Presiding Officer and the Special Assistant by hand deliv-

ery, facsimile transmission, or e-mail must be received by the

Presiding Officer, the Special Assistant and each of the other

parties no later than 4:30 p.m. Eastern Time on the date due.

The Secretary of the Commission also should receive a copy,

which may be mailed regular mail at the same time the other

service is effected.

6 E-mail filing also will be accepted providing paper

copies also are served. The Presiding Officer will respond to
questions about E-mail service.
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5. Parties may send, for my convenience, a computer-

readable copy of any filing, either on a floppy disk or as an

attachment to e-mail. Any format readable by Wordperfect 6.1

would be useful.

C. Motions for Extension of Time

For any motion for extension of time filed with the

Presiding Officer in this proceeding, except upon a showing of

good cause, the participant requesting the extension shall:

1. Ascertain whether and when any other participant

intends to oppose or otherwise respond to the motion and apprise

the Presiding Officer of that information in the motion; and

2. Serve the motion on the Presiding Officer and the

parties so that, if possible, it is in their hands at least

three business days before the due date for the pleading or

other submission for which an extension is sought.

D. Exhibits/Attachments to Filings

If a participant files a pleading or other submission with

the Presiding Officer that has additional documents appended to

it as exhibits or attachments, a separate alpha or numeric

designation (e.g., Exhibit 1; Attachment A) should be given to
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each appended document, either on the first page of the appended

document or on a cover/divider sheet in front of the appended

document. Each attachment also should have a tab so that it may

be easily accessed without thumbing through all the pages.

It is so ORDERED.

Peter B. Bloch, Presiding Officer
ADMINISTRATIVE JUDGE

Rockville, Maryland

May 27, 1997
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