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MEMORANDUM AND ORDER
(Motions for Reconsideration, To Reopen the Record)

Pursuant to CLI-97-9, the pleading faxed to the Commission

by Native American Petitioners (Petitioners) on July 30, 1997

is now pending before me. It shall be considered a Petition for

Reconsideration of LBP-97-12 (Petition at page 11) and a Motion

to Reopen the Record (Ibid) (Petitioners' Motion).

Petitioners' Motion is carefully drafted, well-written and

impassioned. The answers of the International Uranium (USA)

Corporation (IUSA Answer) and of the Staff of the Nuclear

Regulatory Commission (Staff Answer) were carefully written and
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provide excellent legal analyses of the issues that I am

required by law to determine.'

If the Native American Petitioners had documented the basis

for their concerns, they would have been granted a hearing.

However, the legal requirements for standing have not been met

and a hearing is not appropriate.

What allegations of the Petitioners might have made a

difference, if appropriately documented? Petitioners' Motion

at page 1 states, about the material that is proposed to be

processed at White Mesa: "The track history of Cotter Concen-

trate alone verifies our claims of injury in fact." Then, on

page 2, Petitioners' Motion states: "The radioactivity and

hazardous constituent wastes of the Concentrates have caused

health problems in Lincoln Park, Colorado, instigating a number

of lawsuits." Petitioners pleadings have, however, failed to

provide a basis for either of those claims.

Let me agree with Petitioner's Motion, at page 2, that the

Department of Energy (DOE) has at one time considered the Cotter

Concentrates to be mixed wastes. At the time, the DOE did not

appreciate the feasibility of removing yellowcake from the

Cotter Concentrates, as IUSA has now proposed to do. Under the

IUSA proposal, the radioactivity of the Cotter Concentrates,

iThe "Answer of International Uranium (USA) Corporation
" was filed August 20, 1997 (IUSA Answer); and the "NRC

Staff's Response to Petitioners' Motion o" was filed on
August 22, 1997 (Staff Answer).
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which will be used as feedstock, will have little impact on the

surrounding communities. Most of that radioactivity will be

recovered as yellowcake and shipped off-site. The relevant

question for standing purposes is the composition. of the

"tailings" or waste material after the Cotter Concentrates has

been processed. Since the disposal of tailings is already

authorized under an existing license, the question of possible

injury to the petitioners is whether the tailings from the

milling authorized by this amendment will be more hazardous than

tailings already authorized under the license. Petitioners have

not provided any information, beyond conjecture, that the

tailings represent an increased health or safety hazard.

The Petitioners also argue that the milling operation is

not profitable and should be treated as waste disposal rather

than uranium milling. Petitioners Motion at 5. I note that

there is no documentation that would support the allegation that

a subsidy is being paid to IUSA to support this project. Energy

Fuels Nuclear, Inc. (EFN), predecessor in interest to IUSA,

alleged on page 8 of its application that recovery of uranium

would be profitable. Petitioners' Motion does not provide a

basis to doubt this statement. Moreover, even if the Motion did

provide a basis for doubting that statement, it does not address

why it would be improper to operate an unprofitable milling

operation that reduced the cost of waste disposal by recovering

valuable yellowcake.
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I. Organizational Standing: Authorizations

Petitioners' Motion at page 7 draws attention to the

following statements made in filings before me:

I (Norman Begay) hold the petitions of 99% of the Native
Americans of San Juan County opposing this action.

Included in Nation Navajo's initial filing was a resolu-
tion from Westwater Community representing 100% Navajo
peoples opposition to the Cotter Proposal.

In addition, Mr. Begay and Ms. Katso, on behalf of all
Utah Navajo Nation Chapters holds signed petitions and
official resolutions representing 99% of the Navajo Nation
population of the affected Navajo population of the county
of San Juan in opposition to the Cotter Amendment.

For an organization to have standing, Petitioners must show whom

they are authorized to represent. 2 I accept their representa-

tion that the sentiment against the amendment is very strong --

though I have not seen the petitions. There is, however,

nothing in the record of this case showing that these organiza-

tions were authorized to represent anyone other than the people

signing the documents. 3  Not even Avikan, a non-

2When an organization relies on members' interest to confer
standing on it, the organization must show that at least one
member who would possess standing in his own right has
authorized the organization to represent him. Houston Lighting
and Power Co. (South Texas Project, Units 1 and 2), ALAB-549,
9 NRC 644, 646-47 (1979), aff'd LBP-79-10, 9 NRC 439, 447-48
(1979); Houston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-535, 9 NRC 377, 393-94, 396
(1979). When an individual files a request for hearing on behalf
of an organization, he must show he is authorized. Detroit
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-78-37,
8 NRC 575, 583 (1978).

3If the Petitioners continue to fear for the safety of the
people who signed the petition, then that portion of the
petition could have been omitted. However, we note that
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profit organization, stated the manner in which the organization

authorized its representative to participate in this case.

II. Injury in Fact

One prerequisite for standing is whether there has been

"injury in fact." The rationale for this requirement is that

individuals are permitted to intervene in cases only when they

can show that they are injured by the proposed action. In this

amendment case, Petitioners must show that the amendment may

injure them or someone they are authorized to represent. I

explained that a party that can show a plausible mechanism by

which they may be injured is entitled to standing. It is not

enough, in a license amendment case, to allege generally that

materials may seep into the water supply. It must be shown that

the tailings from the Cotter Concentrates represent an increased

risk over already licensed activities.

Petitioners' Motion does not show that LBP-97-12 had an

error of law or fact. See 10 C.F.R. § 2.771(b). In particular,

they have not shown any error in the following statement about

the Staff's Technical Evaluation Report (TER) :4

It is my conclusion, after reviewing the last section
of the TER, that this amendment makes very little substan-

Petitioners have already revealed the identity of the signers
by stating that almost everyone signed.

4LBP 97-12, 46 NRC (July 23, 1997), pre-publication
version, at 10.
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tive change in milling or tailing-disposal operations,
making it difficult for petitioners to show "injury in
fact." The Staff found, on pp. 3-4 of the TER, that:

the processing of this material will not result
in (1) a significant change or increase in the types
or amounts of effluents that may be released offsite;
(2) a significant increase in individual or cumula-
tive occupational radiation exposure; (3) a signifi-
cant construction impact; or (4) a significant in-
crease in the potential for or consequences from
radiological accidents. This conclusion is based on
the following information:

a. Processing of this material will not result in
the currently-approved annual yellowcake produc-
tion limit of 4380 tons being exceeded.

b. No physical changes to the mill circuit are
required to process this material.

c. Processing this material will not require EFN
[or IUSA] to enlarge its tailings' disposal
facilities.

d. Trucks transporting the material to the mill
site will be surveyed and decontaminated, as
necessary, in accordance with EFN [OR IUSA]'s
procedures, before leaving this site.

e. Employees involved in handling the material will
be provided with personal protective equipment.

There is no information showing that these conclusions were

incorrect. Accordingly, Petitioners' Motion failed to establish

grounds for reconsidering the prior decision denying that they

had standing.

The Staff has documented an error in my earlier decision.

I mistakenly stated that information about the composition of

the Cotter Concentrates was not publicly available. There was

information, not in the record of this case, that was made
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available to the public since May 1997. Staff Response at 18,

including footnote 13. Hence, petitioners did have an opportu-

nity to examine the public record and to explain why the

materials might pose a risk to them or to the environment.

The motion for reconsideration is denied for failure to

show that the Presiding Officer has made a material error of law

or fact. 10 C.F.R. § 2.734; Cleveland Electric Illuminating Co.

(Perry Nuclear Power Plant, Units 1 and 2), CLI-86-7, 23 NRC

233, 235 (1986); Louisiana Power & Light Co. (Waterford Steam

Electric Station, Unit 3), CLI-86-1, 6 (1986). The motion to

reopen the record is denied because no additional evidence has

been presented for admission into the record and there was no

showing that the motion was timely. 10 C.F.R. § 2.734.

IT IS SO ORDERED.

ADMINISTRATIVE JUDGE

Rockville, Maryland
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