
 

 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_________________________________________ 

STATE OF NEW YORK, et al.,   ) 

) 

   Petitioners,    )     

        ) No. 14-1210  

v.        ) 

        )  (consolidated with Nos. 

UNITED STATES NUCLEAR    ) 14-1212, 14-1216, and 

REGULATORY COMMISSION and   ) 14-1217) 

the UNITED STATES OF AMERICA,  )   

        )  

   Respondents.   ) 

 

 

FEDERAL RESPONDENTS’ REPLY TO 

RESPONSES TO MOTION TO DEFER BRIEFING 

 

 In our motion to defer briefing pending the issuance of a decision by the 

United States Nuclear Regulatory Commission (“NRC”) on certain Petitioners’ 

motion to suspend reactor licensing, the NRC and the United States (collectively, 

“Federal Respondents”) demonstrated that obtaining the agency’s most current 

view on this issue (1) would eliminate the possibility of unwieldy, and potentially 

confusing, supplemental briefing; and (2) is not likely to delay substantially this 

Court’s resolution of the consolidated Petitions for Review.  As we explain below, 

Petitioners’ responses to our motion do not undermine these conclusions and, in 

fact, only serve to amplify our arguments. 

1. The Environmental Organizations—Beyond Nuclear, Inc. et 

al.(Petitioners in 14-1216) and Natural Resources Defense Council, Inc. (Petitioner 
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in 14-1217)—assert that the Atomic Energy Act (“AEA”) issues raised before the 

Commission and the Court are not the same because the claims before the Court 

involve the assertion that the elimination of “waste confidence safety findings” 

from the NRC’s regulations constitutes a violation of the AEA, whereas the issue 

before the Commission is whether the NRC must make such findings in each 

separate licensing proceeding.  Envtl. Orgs.’ Resp. at 2, 7.  But no meaningful 

distinction exists between the arguments raised by Petitioners in the two fora, and 

the Environmental Organizations acknowledge as much when they concede that 

they have “relied on the same legal arguments” in both their comments on the to 

the rule under review before this Court and their motion before the Commission to 

suspend reactor licensing.  Id. at 5.   

At bottom, the basic legal issue that Petitioners have raised in both 

proceedings is whether the NRC can issue licenses for nuclear power plants or 

spent fuel storage facilities under the AEA without first making a “Waste 

Confidence safety finding.”  It is irrelevant whether those findings should have 

been made generically in the context of the newly revised Continued Storage Rule 

(as some Petitioners claimed during the rulemaking) or in individual licensing 

proceedings (as the same Petitioners now claim in ongoing licensing hearings).  

The issue to be decided in both cases is the existence of the obligation in the first 

instance, and there is no reason why the parties and the Court should not have the 

USCA Case #14-1210      Document #1534482            Filed: 01/27/2015      Page 2 of 11



 

-3- 

 

benefit of the Commission’s considered judgment with respect to this issue before 

briefing commences. 

2. The Environmental Organizations attempt to buttress their argument 

that the issues before the Court and the Commission are not the same by 

characterizing the arguments before the Commission as “place-holders” that are 

“designed to ensure that the NRC does not escape judicial review of its decision to 

eliminate Waste Confidence findings from its regulations.”  Id. at 2.  This 

argument is unconvincing.  Beyond Nuclear and its co-Petitioners have made an 

unqualified request that the Nuclear Regulatory Commission suspend all reactor 

licensing based upon the agency’s alleged abdication of its statutory duty to protect 

the public health and safety.  It is no small irony for these Petitioners now to 

belittle their own petition—which has required substantial agency and third-party 

resources to address—as a mere “place-holder.”   

Moreover, the Environmental Groups know how to designate a contention as 

a “place-holder” when there is a benefit (either real or perceived) from doing so.  

For example, as we explained in our motion (at page 5-6 n.3), the contention 

arising under the National Environmental Policy Act “(NEPA”) lodged by the 

Missouri Coalition for the Environment (one of the co-Petitioners in 14-1216) in 

the Callaway license renewal proceeding is expressly characterized as a “place-
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holder” that had been lodged without the intent to litigate its substantive content.
1
  

Putting aside whether this characterization has any legal significance, the 

suspension petition filed by Beyond Nuclear et al. before the Commission (filed by 

the same lead counsel) contains no such disclaimer.  See Envtl. Orgs.’ Resp., Exh. 

D. 

Whatever Petitioners’ strategy, they asked the Commission to take up this 

important issue, and the Commission agreed to do so.  As a result, the issue has 

been fully briefed and is now awaiting decision.  It would be imprudent not to 

await the very decision sought by Petitioners on the same issue before this Court. 

3. Both the Environmental Organizations and the States (including the 

Prairie Island Indian Community) question in their responses whether the agency’s 

decision on the suspension petition will enhance the Court’s review of the AEA-

based issues.  Envtl. Orgs.’ Resp. at 7; States’ Resp. at 3.  The States even go as far 

as to suggest that it would be inappropriate for the Court to consider the 

Commission’s views in connection with the challenge to the agency’s rulemaking 

action.  Id.  These arguments are unpersuasive.   

                                                 
1
 See Missouri Coalition for the Environment’s Hearing Request and Petition to 

Intervene in License Renewal Proceeding for Callaway Nuclear Power Plant, at 2 

(available in NRC’s Agencywide Documents Access and Management System 

(“ADAMS”) database (http://adams.nrc.gov/wba/) under accession number 

ML14342B010 and at http://pbadupws.nrc.gov/docs/ML1434/ML14342B010.pdf). 
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As part of its continued storage rulemaking, the agency responded to various 

comments claiming that the AEA requires “safety findings” regarding the storage 

of spent fuel after the expiration of a reactor’s license.  The Commission responded 

to these comments by disclaiming the necessity of making findings under the AEA 

as part of its rulemaking effort because that rulemaking represented the agency’s 

efforts to comply with its obligations under NEPA and was not a licensing 

proceeding requiring AEA findings: 

It is important to note that in this GEIS and Rule, the NRC is not 

making a safety determination under the Atomic Energy Act (AEA) to 

allow for the continued storage of spent fuel.  AEA safety 

determinations would be made as part of individual licensing actions. 

See Section D.2.4.1 of this appendix for a broader discussion of the 

distinction between the generic safety conclusion in Waste 

Confidence proceedings and the AEA’s requirement that the NRC 

make safety determinations in licensing proceedings.  There is not, 

however, any legal requirement for the NRC to codify this generic 

safety conclusion in the Rule text.
2
 

 

Attorneys for each of the Petitioners have now confirmed that they intend to 

attack the agency’s Continued Storage Rule and Generic Environmental Impact 

Statement on AEA grounds before this Court.  Indeed, Petitioners’ proposal 

concerning the format of briefs (filed January 20, 2015) foreshadows their 

assertion that “NRC failed to comply with the Atomic Energy Act’s requirement 

                                                 
2
 Generic Environmental Impact Statement for Continued Storage of Spent Fuel, 

NUREG-2157, App. D, at D-9 (available in NRC’s ADAMS database under 

accession no. ML14196A107 and at 

http://pbadupws.nrc.gov/docs/ML1419/ML14196A107.pdf); see also id. at D-28 to 

D-32. 
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that NRC must make safety determinations regarding the continued storage of 

spent nuclear fuel.”  Petitioners Briefing Proposal (January 20, 2015) at 8.  

Petitioners assert that this discussion “will include specific examples showing how 

the Continued Storage Rule represents a reversal of the agency’s prior 

commitment—maintained since 1984—to issue Atomic Energy Act findings.”  Id. 

In response to these arguments, Federal Respondents will argue, consistent 

with the agency’s response to the comments it received on this subject, that such 

AEA-based assertions are not germane to the adequacy of the agency’s NEPA 

undertakings.  Of necessity, however, we will also reach the merits of Petitioners’ 

assertions under the AEA.  Petitioners have offered no reason why, in the context 

of evaluating the merits of these arguments, the Court would not benefit from the 

agency’s considered judgment with respect to this issue, arrived at in an 

adjudicatory proceeding after full briefing that has squarely addressed the issue, as 

opposed to in a rulemaking proceeding that was conducted under an entirely 

separate statute.   

The States assert that the NRC’s decision on whether to include safety 

findings on continued storage “is now final as a result of the completed 

rulemaking.”  States’ Resp. at 2.  We do not suggest otherwise.  But the upcoming 

Commission decision on the motion to suspend licensing will not defend the 

validity of the Continuing Storage Rule and Generic Environmental Impact 
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Statement.  Rather, it will decide, in an adjudicatory context after extensive 

briefing, an issue of law that arises under the AEA.  It is this very AEA issue that 

certain Petitioners have now chosen to raise before the Court in their challenge to 

the agency’s NEPA undertaking.  Due regard for the agency’s expertise and 

experience in the field dictates that the Commission, having been asked by the 

Petitioners for its legal interpretation of the scope of its obligations under the AEA, 

should first be afforded the opportunity to speak directly to this issue.
3
 

4. Petitioners argue that “delay in briefing would unfairly burden all of 

the Petitioners.”  Envtl. Orgs.’ Resp. at 8.  Yet they do not explain why that is so, 

apart from the general desire, shared by all, to resolve the validity of the new rule 

expeditiously (an interest that, in our view, is better served by after-the-fact, rather 

than piecemeal, briefing).  No prejudice has been shown or even claimed.  Nor do 

Petitioners assert that delay, if any at all, would be substantial.   

The States emphasize that they did not join the suspension petition 

(Response at 2), apparently in an effort to show that deferring briefing would be 

unfair to them.  This assertion is unavailing.  As an initial matter, both the States 

and the Prairie Island Indian Community included arguments based upon the AEA 

                                                 
3
 The States contend that such a ruling will constitute a “post-hoc rationalization.”  

States Resp. at 3.  Should they truly believe that this term properly describes an 

agency’s considered interpretation of its own organic statute, issued in an 

adjudicatory proceeding in which the States’ co-Petitioners have squarely 

requested a ruling on this issue, they are of course welcome to make this assertion 

in their brief to this Court. 
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in their respective Statements of Issues to be Raised, and they have not explained 

how their AEA arguments are any different than the ones that Beyond Nuclear has 

chosen to raise before the Commission, or why the Court’s consideration of their 

arguments would not be enhanced by permitting the agency to address them first.   

In any event, cases like these four on review here are typically consolidated 

for judicial economy, and related cases are not always identical.  That the 

procedural posture of Petitioners’ otherwise identical claims is somewhat different 

does not negate the wisdom of awaiting the agency’s most recent and authoritative 

statement on a controlling issue of law before this Court. 

CONCLUSION 

Deferral of briefing pending the Commission’s decision on Petitioners’ 

motion to suspend reactor licensing will greatly benefit the Court’s review by 

providing the agency’s most recent and authoritative statement of law on an 

important issue of law that is currently before this Court.  Deferral is unlikely to 

create substantial delay, and no prejudice by deferral has been claimed or 

demonstrated by any of the Petitioners.  The motion to defer should therefore be 

granted. 
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      Respectfully submitted,  

 

 

/s/ John E. Arbab 

JOHN E. ARBAB 

Attorney 

United States Department of Justice 

Environment & Natural Resources 

Division 

Appellate Section 

P.O. Box 7415   

Washington, D.C. 20044 

Phone: (202) 514-4046 

Fax: (202) 353-1873 

john.arbab@usdoj.gov 

/s/Andrew P. Averbach 

ANDREW P. AVERBACH 

Solicitor 

 

/s/Robert M. Rader________  

ROBERT M. RADER 

Senior Attorney 

 

/s/ Michelle D. Albert  

MICHELLE D. ALBERT 

Attorney 

 

Office of the General Counsel 

U.S. Nuclear Regulatory Commission 

11555 Rockville Pike 

Rockville, MD 20852 

Phone: (301) 415-1956 

Fax: (301) 415-3725 

andrew.averbach@nrc.gov 

 

Dated: January 27, 2015
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CERTIFICATE OF SERVICE 

 

I certify that on January 27, 2015, I filed the foregoing FEDERAL 

RESPONDENTS’ REPLY TO RESPONSES TO MOTION TO DEFER 

BRIEFING with the U.S. Court of Appeals for the District of Columbia Circuit by 

uploading it to the Court’s CM/ECF system.  That method is calculated to serve: 

 

Geoffrey H. Fettus (gfettus@nrdc.org)  

(counsel of record for Natural Resources Defense Council, Inc.) 

 

Diane Curran (dcurran@harmoncurran.com; magolds@emory.edu) 

(counsel of record for Beyond Nuclear, Inc. et al.)  

 

Joseph F. Halloran (jhalloran@thejacobsonlawgroup.com; 

sphemister@thejacobsonlawgroup.com; pmahowald@piic.org; johnson@piic.org)  

(counsel of record for Prairie Island Indian Community)  

 

John J. Sipos (john.sipos@ag.ny.gov; teresa.manzi@ag.ny.gov; 

Kathryn.DeLuca@ag.ny.gov) 

Robert D. Snook (robert.snook@ct.gov) 

Kyle Landis-Marinello (kyle.landis-marinello@state.vt.us; 

Rebecca.Ronga@state.vt.us) 

(counsel of record for State Petitioners)  

 

John Emad Arbab (john.arbab@usdoj.gov)  

(counsel of record for the United States)  

 

David A. Repka (depka@winston.com; dreddick@winston.com)  

(counsel of record for Nuclear Energy Institute, Inc.)  

 

Brad Fagg (bfagg@morganlewis.com) 

(counsel of record for Entergy Nuclear Operations, Inc.) 

 

Jay E. Silberg (jay.silberg@pillsburylaw.com) 

(counsel of record for Northern States Power Company) 

 

Seth G. Schofield (seth.schofield@state.ma.us; sethgschofield@aol.com; 

jillian.riley@state.ma.us) 

(counsel of record for Commonwealth of Massachusetts) 
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Wallace A. Taylor (wtaylorlaw@aol.com; pammackeytaylor@aol.com) 

(counsel of record for Sierra Club)  

 

 

/s/Andrew P. Averbach  

Solicitor  

Office of the General Counsel  

U.S. Nuclear Regulatory Commission 
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