
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
 

--------------------------------------------------------------------------x 
STATE OF NEW YORK, et al. 
 
          
    Petitioners,  
 

-against- 
 
UNITED STATES NUCLEAR   
REGULATORY COMMISSION and 
THE UNITED STATES OF AMERICA, 
 
    Respondents. 
--------------------------------------------------------------------------x 
 

 
 
 
 

Case Nos. 14-1210, 
14-1212, 14-1216, 

14-1217 
 

(Consolidated) 

STATES OF NEW YORK, CONNECTICUT, VERMONT, 
THE COMMONWEALTH OF MASSACHUSETTS, AND 

THE PRAIRIE ISLAND INDIAN COMMUNITY’S OPPOSITION 
TO FEDERAL RESPONDENTS’ MOTION TO DEFER BRIEFING 
  

New York, Connecticut, Vermont, the Commonwealth of 

Massachusetts, and the Prairie Island Indian Community oppose the 

federal respondents’ motion to defer the briefing in this case until the 

United States Nuclear Regulatory Commission resolves an 

administrative petition filed by certain non-governmental groups of 

non-governmental petitioners in this proceeding — Beyond Nuclear, et 

al.  Respondents’ motion should be denied because Beyond Nuclear’s 

administrative petition was filed after the final agency action at issue in 
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this proceeding, and seeks relief not sought by the States in this 

proceeding. 

Specifically, Beyond Nuclear’s administrative petition seeks to 

suspend the licensing of various nuclear facilities.  None of the State 

petitioners have joined in the administrative petition or otherwise seek 

to suspend license issuances and renewals.  Thus, although the federal 

respondents argue that the exhaustion doctrine would be served by 

deferring briefing (Resp. Mot. at 9), there is no need for the Court to 

wait for further Commissioner action before hearing the pending 

petitions for review.  As federal respondents have explained, NRC 

determined when it issued the rule that the rule would not make safety 

findings pursuant to the Atomic Energy Act.  Resp. Mot. at 4, n.2.  As 

federal respondents have further explained, Beyond Nuclear’s 

statement of issues indicates that it intends to argue to the Court that 

NRC was required to make those safety findings in the rule.  Id. at 3.  

That issue can be briefed and decided without a decision from the 

Commission on whether license issuances and renewals should be 

suspended on the ground that the safety findings have not yet been 
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made in either the rule or another NRC decision.    

Federal respondents argue that briefing should be deferred so the 

Court can have the benefit of the Commission’s decision on the 

suspension request (Resp. Mot. at 8), but again NRC has already 

decided the issue before the Court — whether safety findings had to be 

made in the rule — when it issued the rule.  That decision is now final, 

however, and must rise or fall on the administrative record before the 

NRC at the time the agency made it, Citizens to Preserve Overton Park, 

Inc. v. Volpe, 401 U.S. 402, 419-20 (1971), and not some new record or 

post-hoc rationalization developed in a separate, non-final, adjudicatory 

proceeding now pending before the agency.  See id.; see also Honeywell 

Int’l, Inc. v. NRC, 628 F.3d 568, 581 (D.C. Cir. 2010) (rejecting NRC’s 

attempt to justify its decision through post-hoc rationalization).1  

Barring an NRC decision to request a voluntary remand and stay of 

both the Final Continued Storage Rule and the Final GEIS pending 

further agency review, there is no reason to delay the Court’s decision 

                                
1 Here, in fact, the NRC has already filed with this Court a 

certified index of the administrative record on which the agency based 
its decision on both the Final Continued Storage Rule and the Final 
GEIS. 
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on this issue.  

The States and Prairie Island Indian Community, together with 

co-petitioners, propose the following schedule: 

April 10, 2015 Petitioners’ and Intervenor-Petitioner’s briefs 

April 17, 2015 Amicus curiae Sierra Club brief 

June 10, 2015 NRC Brief 

June 17, 2015 Intervenor-Respondents’ Brief  

July 10, 2015 Petitioners’ Reply Brief 

July 24, 2015 Joint Appendix 

July 31, 2015 Final briefs 

 
Dated: January 20, 2015 

Respectfully submitted, 

 
ERIC T. SCHNEIDERMAN 
Attorney General of the State of  
  New York 
BY:        /s/    
JOHN J. SIPOS 
KATHRYN M. DELUCA 
Assistant Attorneys General 
Office of the Attorney General 
  for the State of New York 
The Capitol 
Albany, New York 12224 

GEORGE JEPSEN 
Attorney General of the State of  
  Connecticut 
BY:        /s/    
ROBERT SNOOK 
Assistant Attorney General 
55 Elm Street 
P.O. Box 120 
Hartford, CT 06106 
Tel.: (860) 808-5020 
Email: robert.snook@ct.gov 
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Tel.: (518) 776-2380 (Sipos) 
Tel.: (212) 416-8482 (DeLuca) 
E-mail: john.sipos@ag.ny.gov 
E-mail: kathryn.deluca@ag.ny.gov 
D.C. Circuit Bar Roll No. 53623 
D.C. Circuit Bar Roll No. 55718 

D.C. Circuit Bar Roll No. 48694 
 

 
WILLIAM H. SORRELL 
Attorney General of the State of    
  Vermont 
BY:        /s/    
KYLE H. LANDIS-MARINELLO 
Assistant Attorney General 
State of Vermont 
Office of the Attorney General 
109 State Street 
Montpelier, Vermont 05609-1001 
Tel.: (802) 828-1361 
Email: kyle.landis-
marinello@state.vt.us 
D.C. Circuit Bar Roll No. 55684 

 
MARTHA COAKLEY 
Attorney General of the    
  Commonwealth of Massachusetts 
BY:        /s/    
SETH SCHOFIELD 
Assistant Attorney General 
Commonwealth of Massachusetts 
Office of the Attorney General 
One Ashburton Place, 18th Floor 
Boston, Massachusetts 02108 
Tel.: (617) 963-2436 
Email: seth.schofield@state.ma.us 
D.C. Circuit Bar Roll No. 55725 

 
JACOBSON, MAGNUSON, 
ANDERSON & HALLORAN 
Special Counsel to the Prairie 
  Island Indian Community 
BY:        /s/    
JOSEPH F. HALLORAN 
Suite 335 
1295 Bandana Boulevard 
Saint Paul, Minnesota 55108 
Tel.: (651) 644-4710 
Email: 
halloran@thejacobsonlawgroup.com 
 

 
PHILIP R. MAHOWALD 
General Counsel to the Prairie  
  Island Indian Community 
5636 Sturgeon Lake Road 
Welch, Minnesota 55089 
Tel.: (651) 267-4006 
E-mail: pmahowald@piic.org 
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CERTIFICATE OF SERVICE 
  
 I, Kathryn DeLuca, certify that on January 20, 2015, I served the 
States of New York, Connecticut, Vermont, the Commonwealth of 
Massachusetts, and the Prairie Island Indian Community’s Opposition 
to Federal Respondents’ Motion to Defer Briefing via the D.C. Circuit’s 
Case Management/Electronic Case Filing (CM/ECF) System upon the 
following counsel of record: 
 
Andrew P. Averbach, Esq.    
Robert M. Rader , Esq.   
Michelle D. Albert, Esq.   
U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
11555 Rockville Pike  
Rockville, MD 20852-2738 
andrew.averbach@nrc.gov 
robert.rader@nrc.gov 
michelle.albert@nrc.gov 

Melissa A. Hoffer, Esq. 
Seth G. Schofield, Esq. 
Assistant Attorneys General 
Office of the Attorney General of  
  the Commonwealth of      
  Massachusetts 
1 Ashburton Place, 18th Floor 
Boston, MA 02108 
melissa.hoffer@atate.ma.us 
seth.schofiled@state.ma.us 
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John Emad Arbab, Esq. 
U.S. Department of Justice  
Environment & Natural Resources    
  Division 
P.O. Box 7415 
Washington, DC 20004 
john.arbab@usdoj.gov 
 

Kyle H. Landis-Marinello, Esq. 
Assistant Attorney General 
Environmental Protection Division 
Vermont Attorney General’s Office  
109 State Street 
Montpelier, VT 05609 
kyle.landis-marinello@state.vt.us 

Diane Curran, Esq. 
Harmon, Curran, Spielberg &  
  Eisenberg, LLP 
1726 M Street NW, Suite 600 
Washington, DC 20036  
dcurran@harmoncurran.com 

Mindy Anne Goldstein, Esq.  
Emory Law School   
Turner Environmental Law Clinic 
1301 Clifton Road     
Atlanta, GA 30322-2770 
magolds@emory.edu 

 
Joseph F. Halloran, Esq. 
Jacobson, Magnuson, Anderson &  
  Halloran, P.C. 
335 Atrium Office Building 
1295 Bandana Boulevard 
St. Paul, MN 55108 
jhalloran@thejacobsonlawgroup.com 
 

 
David A. Repka, Esq. 
Darani M. Reddick, Esq. 
Winston & Strawn LLP 
1700 K Street NW  
Washington, DC 20006 
depka@winston.com 
dreddick@winston.com 
 

Robert D. Snook, Esq. 
Assistant Attorney General 
Office of the Attorney General of  
 the State of Connecticut 
55 Elm Street 
Hartford, CT 06106-1774 
robert.snook@ct.gov 
 

Jay E. Silberg, Esq. 
Pillsbury Winthrop Shaw Pittman,  
  LLP 
1200 Seventeenth Street NW 
Washington, DC 20036 
jay.silberg@pillsburylaw.com 

Brad Fagg, Esq. 
Morgan Lewis & Bockius, LLP 
1111 Pennsylvania Avenue NW 
Washington DC 20004-2541 
bfagg@morganlewis.com 

Geoffrey H. Fettus, Esq. 
Natural Resource Defense Counsel 
1152 15th Street NW, Suite 300 
Washington, DC 20005 
gfettus@nrdc.org 
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Wallace L. Taylor, Esq. 
118 3rd Avenue SE, Suite 326 
Cedar Rapids, IA 52401 
wtaylorlaw@aol.com 
 

 

I declare under penalty of perjury that the foregoing is true and correct. 
 
Dated:  New York, New York 

January 20, 2015 
 

  /s/    
KATHRYN M. DELUCA 
Assistant Attorney General 
Office of the Attorney General 
  For the State of New York 
120 Broadway. 26th Floor 
New York, NY 10271 
Tel. (212) 416-8482 
E-mail: kathryn.deluca@ag.ny.gov 
D.C. Circuit Bar Roll No. 55718 
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