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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

  

In the Matter of   ) Docket No. 40-8943   

  )   

CROW BUTTE RESOURCES INC.  ) ASLBP No. 13-926-01-MLA-BD01 

  ) 

(Marsland Expansion Project)  ) December 4, 2014  

 

 

MOTION FOR EXTENSION OF TIME TO RESPOND TO SHOW CAUSE ORDER, 

AND, RESPONSE OF THE OGLALA SIOUX TRIBE TO SHOW CAUSE ORDER 

 

 Pursuant to 10 CFR Section 2.307, the Oglala Sioux Tribe hereby submits this 

Application for An Extension of Time to respond to the October 22, 2014 Order to Show Cause 

and further submits herewith its Response. 

APPLICATION AND RESPONSE 

 1. On October 22, 2014, the Board issued its order (ML14295A245) to the Oglala 

Sioux Tribe (“OST”) to show cause as to why this litigation should not be dismissed for want of 

prosecution.  The show cause order was published in the Federal Register on October 28, 2014, 

thus pursuant to 10 C.F.R. § 2.306(a) requiring a response on or before November 28, 2014.  

ML14302A292.   

2. OST’s current pro bono counsel, Andrew B. Reid of the University of Denver 

Law School’s Ved Nanda Center for International and Comparative Law, received his 

appointment from the Tribe on October 27, 2014, authorizing him to represent the Tribe in this 

matter and in the collateral proceedings, In the Matter of Crow Butte Resources, Inc. (License 

Renewal for the In Situ Leach Facility, Crawford, Nebraska), Docket No. 40-8943, ASLBP No. 
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08-867-02-OLA-BD01, and In the Matter of Crow Butte Resources, Inc. (North Trend 

Expansion Project), Docket No. 40-8943, ASLBP No. 07-859-03-MLA-BD01.  Mr. Reid 

inquired of the Tribe as to what action was immediately required in these matters and was 

referred to counsel for the intervenors as former Tribal in house and outside counsel had not been 

active in any of the proceedings for over a year.  Mr. Reid was informed by other party 

intervenors that the License Renewal matter was the one that required his immediate attention 

due to the issuance of the Staff’s final Environmental Assessment and an October 28, 2014, 

order setting a deadline for new and / or amended contentions of November 26, 2014.  Mr. Reid 

was not informed of the Show Cause Order in this matter that was issued before his appointment 

as counsel and before his appearance. 

3. Accordingly, on November 12, 2014, well after the issuance of the Show Cause 

Order, Mr. Reid submitted his notices of appearance in this matter and the two other collateral 

matters and attended to the pending deadline in the License Renewal proceeding.  Had he been 

aware of the pending Show Cause Order in this matter at the time of his initial appearance he 

would have timely applied for an extension.  Mr. Reid only became aware of the Show Cause 

Order on December 2, 2014, when he was graciously contacted by the Board’s law clerk by 

email regarding the expiration of the response deadline.    

4. Mr. Reid understands that once he appears as counsel he is responsible for the 

litigation as it exists at the time of his appearance, however, he – as sole, pro bono, counsel, was 

faced with the impossible task having to review a record consisting of hundreds of filings and 

tens of thousands of pages of documents in 3 separate actions each at a different posture in the 

litigation in a matter of a few weeks.  Counsel certainly apologizes to the Board and to the other 

parties for failing to immediately discover the imminent deadlines in this matter. 
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5. The Board admitted two of the Tribe’s contentions.  Contention 1 sought to  

challenge the Staff’s discussion of the affected historic and cultural resources in the 

Environmental Report.  On August 6, 2014, the Staff moved for summary disposition as to 

Contention 1 (ML14218A760).  The Tribe’s response was due on or before September 2, 2014.  

ML14220A401.  On October 22, 2014, after the Tribe failed to submit a response, the Board 

granted the Staff’s summary disposition request. 

6. The remaining contention of the Tribe, Contention 2, asserts that the 

hydrogeological information in the Report failed to demonstrate the ability to contain fluid 

migration.  The evidentiary hearing regarding OST Contention 2 has been scheduled for 

May/June 2016, over a year and a half from now.  ML14220A401.  Further the Tribe’s failure to 

pursue Contention 1 should only jeopardize that contention, not Contention 2. 

7. As the evidentiary hearing apparently will not to take place until the summer of 

2016, no party will be prejudiced the parties in litigating Contention 2. 

8. After centuries of occupation and oppression by the United States, the Pine Ridge 

Indian Reservation, the home of the Oglala Sioux Tribe, has been widely described as the 

“poorest place in the United States.”  It has an unemployment rate of 80-90% and a per capita 

income of less than $4,000.  Life expectancy on Pine Ridge is the lowest in the United States and 

the second lowest in the Western Hemisphere. The Reservation has some of the highest rates of 

alcoholism, heart disease, and cancer in the United States
1
.   

 9. Conducting litigation of this nature to protect the interests of the Tribe and its 

people, including the payment of attorney fees, places a highly inordinate burden on the Tribe.  

                                                           
1
 Testimony of John Yellow Bird Steele, President of the Oglala Sioux Tribe Oversight Hearing 

on Indian Housing Before The Senate Committee on Indian Affairs (March 22, 2007), 

http://www.indian.senate.gov/sites/default/files/upload/files/Steele032207.pdf. 

http://www.indian.senate.gov/sites/default/files/upload/files/Steele032207.pdf
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As a result, the Tribe has been in essence without counsel in this and the related Crow Butte 

NRC matters for over a year.  The Tribe was only able to obtain counsel when Mr. Reid agreed 

to represent the Tribe pro bono from Denver, Colorado, through his affiliation with the Ved 

Nanda Center of International and Comparative Law at the University of Denver’s Sturm 

College of Law. 

 10. It is respectfully requested that great deference is due to the Tribe as a federally 

recognized sovereign indigenous nation and to OST as the governmental representative of the 

Lakota peoples.  The Supreme Court has recognized that the United States has “moral 

obligations of the highest responsibility and trust” to Indians and must use “great care” in its 

dealings with them.  See Seminole Nation v. U.S., 316 US 286 (1942); U.S. v. Mason, 412 US 

391, 398 (1973).  Indian tribes have substantial rights to meaningful consultation under federal 

and international law, including the 1994 and 2000 Executive Orders ( “Government-to-

Government Relations with Native American Tribal Governments”, 59 Fed. Reg. 22951, 1994 

WL 16189198  (April 24, 1994) and Executive Order No. 13175, Consultation and Coordination 

With Indian Tribal Governments, 65 FR 67249, 2000 WL 1675460 (Pres.Exec.Order Nov 06, 

2000); and including NAGPRA.  “The unique trust relationship between the federal government 

and Native Americans” requires that “if an ambiguity in a statute (or, by extension, regulation or 

agency action) “can reasonably be construed as the Tribe would have it construed, it must be 

construed that way.” Ramah Navajo Chapter v. Lujan, 112 F.3d 1455, 1462 (10
th

 Cir. 1997), 

quoting Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1445 (D.C. Cir. 1988), cert. den., 

488 U.S. 1010 (1989); see also Oneida County, NY v. Oneida Indian Nation of New York State, 

470 U.S. 226, 247 (1985); US v. Washington, 157 F.3d 630, 643 (9
th

 Cir. 1998), cert. den., 526 

U.S. 1060 (1999); McNabb for McNabb v. Bowen, 829 F.2d 787, 792 (9
th

 Cir. 1987).  All rights 
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held by a tribe extend also to its tribal members, as a result, either a tribe or an individual tribal 

member, or both, may file suit to enforce a tribe’s rights.  See Puyallup Tribe, Inc. v. Dept. of 

Game, 433 US 165 (1977) (suit by tribe); Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969) (suit 

by tribal members). 

 11. Further the Oglala Sioux Tribe has never conceded its right and claim to its treaty 

lands, including those lands affected by this project, and its right and claim to the natural 

resources found thereon.
2
   These proceedings constitute a continuing the violation of the Tribe’s 

treaty rights and territorial integrity, the collective spiritual and cultural rights and their human 

rights to self-determination of its members, and the collective and sovereign rights to property, 

due process, equal protection, and adequate remedy under binding international law,
3
 as well as 

                                                           
2
 The Oglala Sioux Tribe participates in this proceeding subject to its continuing objection to the 

jurisdiction and authority of the federal government over it and the people, lands, and natural 

resources of the Tribe. 

 
3
 Those international laws, signed, ratified, and thereby adopted as domestic law by the United 

States include but are not limited to the Charter of the United Nations (1945), Universal 

Declaration of Human Rights (“UDHR”) (1948), the International Convention on the 

Elimination of All Forms of Racial Discrimination (“ICEAFRD”) (1965), the International 

Convention on Civil and Political Rights (“ICPCR”) (1966), the United Nations Declaration on 

the Rights of Indigenous Peoples (“UN DRIP”) (2007), the Charter of the Organization of 

American States (“OAS”) (1948), and the American Declaration of the Rights and Duties of Man 

(1948).  The Tribe reserves the opportunity and right to expound upon these jurisdictional and 

collective human rights law and arguments.   

 

See also, e.g., UN Special Rapporteur Tonya Gonnella Frichner, “Impact on Indigenous Peoples 

of the International Legal construct known as the Doctrine of Discovery, which has served as the 

Foundation of the Violation of their Human Rights,” United Nations Economic and Social 

Council (E/C 19/2010/13) (February 3, 2010) 

(http://www.un.org/esa/socdev/unpfii/documents/E%20C.19%202010%2013.DOC ); Advisory 

Opinion on Western Sahara (62) (International Court of Justice) (1975) ("the concept of terra 

nullius, employed at all periods, to the brink of the twentieth century, to justify conquest and 

colonization, stands condemned." (J. Ammoun at p. 86)); Mabo v. State of Queensland [No. 2], 

175 CLR 1 (1992) (http://www.7genfund.org/sites/default/files/helpful-

resources/Mabo%20v%20Queensland%20(No%202)%20(%2522Mabo%20case%2522)%20%5

B1992%5D%20HCA%2023.pdf ) (condemning and rejecting “discovery” as a concept of 

http://www.un.org/esa/socdev/unpfii/documents/E%20C.19%202010%2013.DOC
http://www.7genfund.org/sites/default/files/helpful-resources/Mabo%20v%20Queensland%20(No%202)%20(%2522Mabo%20case%2522)%20%5B1992%5D%20HCA%2023.pdf
http://www.7genfund.org/sites/default/files/helpful-resources/Mabo%20v%20Queensland%20(No%202)%20(%2522Mabo%20case%2522)%20%5B1992%5D%20HCA%2023.pdf
http://www.7genfund.org/sites/default/files/helpful-resources/Mabo%20v%20Queensland%20(No%202)%20(%2522Mabo%20case%2522)%20%5B1992%5D%20HCA%2023.pdf


6 
 

violating the trust duty/responsibility doctrine assumed by the federal government to the Tribe. 

 WHEREFORE, for the reasons stated above and for good cause shown, the this litigation 

should not be dismissed. 

     

      Respectfully Submitted, 

 

 

 

   Signed (electronically) by Andrew B. Reid  

     

Andrew B. Reid, Esq. 

    The Ved Nanda Center for International  

& Comparative Law 

    University of Denver Sturm College of Law 

    2255 East Evans Avenue 

    Denver, CO 80208 

    Tel: 303.437.0280 / Fax: 303.832.7116 

    Email: lawyerreid@gmail.com  

 

 

Dated: December 4, 2014, Denver, Colorado. 

 

 

 

 

  

                                                                                                                                                                                           

modern international law); Mary and Carrie Dann v. United States, IACHR Report No. 75/02, 

Case 11.140 (December 27, 2002) (holding that federal Indian law violates the human rights of 

indigenous peoples by failing or provide them an effective remedy for wrongful occupation and 

taking by the United States of indigenous lands and natural resources); Western Shoshone 

Indigenous Peoples Decision 1(68), Early Warning and Urgent Action Procedure, United 

Nations Committee for the Elimination of Racial Discrimination (February 20 – March 10, 2006) 

(same); Maya Indigenous Communities of the Toledo District v. Belize, IACHR Report No. 

40/04, Case 12.053 (October 12, 2004). 
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CERTIFICATE OF SERVICE 

Pursuant to 10 C.F.R. § 2.305 (as revised), I certify that, on this date, copies of the MOTION 

FOR EXTENSION OF TIME TO RESPOND TO SHOW CAUSE ORDER, AND, RESPONSE 

OF THE OGLALA SIOUX TRIBE TO SHOW CAUSE ORDER were served upon the 

Electronic Information Exchange (the NRC’s E-Filing System), in the above-captioned 

proceeding. 

 

Dated: December 4, 2014. 

   Signed (electronically) by Andrew B. Reid 

 

    Andrew B. Reid, Esq. 

    The Ved Nanda Center for International  

& Comparative Law 

    University of Denver Sturm College of Law 

    2255 East Evans Avenue 

    Denver, CO 80208 

    Tel: 303.437.0280 / Fax: 303.832.7116 

      Email: lawyerreid@gmail.com 

 

 


