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BEFOOE THE U.S. t-UCLEAR REGULATOOY ca+fiSSI 

In the Matter of ) 

* 

Davis-Besse Nuclear Power 
Station 

and 

Toledo Coalition for Safe 
Energy 

* * 
) 

PETITIONERS' K>TI 
REVIEW OF DIRECTOO'S DECISION 
lH)ER 10 CFR §2. 206 

* * 
Now come the Toledo Coalition for Safe Energy, Alice Hirt, Charlene 

Johnston, Dini Schut and William Hoops (hereinafter "Petitioners"), by and 

through counsel, and move the Nuclear Regulatory Commission to review the 

February 5, 1997 Director's Decision rendered on Petitioners' 10 CFR §2.206 

petition. Petitioners further seek modifications of the Decision as follows: 

> the addition of a requirement that three NUHOMS-24P dry storage casks 

("DSCs") presently used for the storage of high-level radioactive waste at the 

Davis-Besse Nuclear Power Station be unloaded; 

> that a formal SAR license modification proceeding be required on all 

safety-related changes that have been made to the DSCs by VECTRA, and not 

simply a narrow rulemaking, with formal adjudication of same to be convened by 

the NRC; and 

> that a formal notice of violation/enforcement action against VECTRA be 

initiated, with the imposition of civil fine and such other sanctions as the 

NRC deems appropriate. 

On December 5, 1995, Petitioners by their counsel sent a letter to Carl 

J. Papierello of the NRC, asking the agency immediately to issue an order to 
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prevent the loading of spent nuclear fuel into the VECTRA Technologies, Inc. 

(YECTRA), NUHOMS-24P dry-shielded canisters (DSCs) at the Davis-Besse Nuclear 

Power Station, pending the outcome of a legal challenge which the Petitioners 

had initiated in the U.S. Court of Appeals, District of Columbia Circuit. The 

Petitioners' letter was not submitted as a 10 CFR §2.206 petition; it was a 

letter sent as a warning request to the NRC, a prerequisite to the 

Petitioners' seeking an emergency order from the District of Columbia Circuit 

Court of Appeals. 1 The Director of Nuclear Material Safety and Safeguards 

unilaterally and sua sponte treated the letter as a §2.206 petition. 2 On 

February 5, 1997 -- after more than 14 months of deliberations, and long after 

the three Davis-Besse DSCs were loaded -- the Director of Nuclear Material 

Safety and Safeguards denied the petition. Petitioners thus bring this matter 

1 The full text of the letter follows: 
Dear Mr. Papierello: 

I am writing on behalf of the Toledo Coalition for Safe Energy, Alice Hirt, Charlene 
Johnston, Dini Schut, and William Hoops. The TCSE is a grassroots antinuclear organization with 
members who reside within a 35-mile radius of the Davis-Besse Nuclear Power Station (DBNPS). 
Hirt, Johnston, and Schut all live within 35 miles of DBNPS. Hoops lives about 10 miles from 
DBNPS. I also am offering the positions of the Maryland Safe Energy Coalition, which has members 
near the Calvert Cliffs nuclear reactor, another site where NUHOMS-24P dry storage canisters 
(DSCs) are being used. 

My clients have grave concerns about the VECTRA NUHOMS-24P DSCs which are proposed to be 
used for the storage of spent nuclear fuel at DBNPS. Specifically, they contend that the 
reduction in the thickness of the DSC metal walls to less than 0.625"' compromises the safety of 
the OSCs. Moreover, they maintain that the NRC administrative and regulatory processes by which 
permission was granted to VECTRA to deliver the OSCs to the Oavis-Besse site, and for them to be 
used, are legally suspect. My clients believe that an agency rulemaking or other public 
proceeding was a prerequisite to the grant of such permissions. 

On behalf of my clients, I hereby demand that the NRC immediately issue regulatory orders 
which enjoin Centerior Energy/Toledo Edison from loading spent nuclear fuel into VECTRA dry 
storage canisters until an NRC rulemaking and/or license modification adjudicatory hearing is 
conducted on all safety-related changes which have, de facto, been made to VECTRA's Safety 
Analysis Report (SAR) for NUHOMS-24P OSCs. Further, my clients demand that no loading of the 
canisters be authorized until there is in place a written, approved and field-tested procedure 
for unloading the DSCs both in urgent and nonurgent circumstances. 

You may or may not be aware that my clients have recently initiated a court action to 
challenge the propriety of the NRC's acts of approving the less-than-specification DSC wall 
thicknesses and of not requiring finalized and proven plans for unloading the DSCs. The 
authorizations granted by NRC to VECTRA and Centerior for using the casks appear to be ultra 
vires the NRC's authority; hence we are taking this opportunity informally to enlist your 
cooperation to halt the use of the DSCs pending the outcome of the litigation. 

Thank you for your expeditious action in these regards. 

2see Director's Decision fn. 3, admitting the NRC's unilateral treatment of the letter as 
a petition. 

2 



before the full Commission for review. 3 

REDOCTION OF SHELL THICKNESS <Do1PfD.1ISES THE SAFETY OF THE CASKS 

Contrary to the Director's conclusion (Decision at 10-11) that the 

thinning of DSC shell walls to less than 0.625" "will not compromise safety," 

Petitioners believe the safety margin has been irretrievably undermined. 

The Director conceded (Decision at 11) that "(i]t is logical for 

Petitioners to conclude that, by reducing the thickness of the DSC shell, 

VECTRA could adversely impact the DSC's capability as a safe confinement 

barrier." But he waxed illogical when he asserted that the VECTRA submittal 

dated September 5, 1995 describing hypothetical tests of a 0.500"-thick DSC 

"proves" the adequacy of a 0.500" shell thickness. 

Petitioners assume, and the Director seems to generally agree, that a 

regulation has some meaning, viz., that it is a benchmark standard containing 

some margin of safety to guard against the possibility that people are wrong 

(that is, if underlying assumptions or hypothecated tests underestimate or 

ignore catastrophic implications). 4 But the Director's venture (Decision fn. 

11) that "it may be possible to use (a more refined calculation that 

eliminates some of the conservative assumptions) to demonstrate" that thinner, 

0.500" wall thickness provides the same margin of safety as 0.625" is 

3§2.206(b} states: 
Within a reasonable ti.a after a request pursuant to paragraph (a} of this section 

has been received, the Director of the NRC office with responsibility for the subject matter 
of the request shall either institute the requested proceeding in accordance with this 
subpart or shall advise the person who made the request in writing that no proceeding will be 
instituted in whole or in part, with respect to the request, and the reasons for the 
decision. 

Petitioners do not believe that 14 months was a '"reasonable time,'" given the experimental nature 
of the loading of defectively-ground casks with a reduced margin of safety that the NRC set into 
motion when it denied emergency intervention and let the loading go forward. 

4see fns. 9, 10 and 11 of the Decision wherein the Director of Material Safety goes to 
great pains to describe the significance of a vendor's design criteria as set forth in the SAR, 
and observing (fn. 11} that ''during the design process for ... DSCs, vendors commonly use 
conservative assumptions in their calculations ..... 

3 



poppycock. Descriptions of the thin-wall areas of the DSCs reveal now-and-

again streaks or areas of thinness of 0.500," especially around or on welded 

seams. The Director's superficial treatment fails to account for possible 

unfused particles in the welds; or bubbles; or, indeed, for the possibility of 

any construction defects in the thinned areas, other than the fact that they 

are too thin. Although "locally thin spots" are not addressed or discussed in 

NRC regulations, "cracks, pinholes, uncontrolled voids, or other defects" are, 

and "significantly reduce [a cask's] confinement effectiveness," see 10 CFR 

§72.236(j). 5 It is ill-advised for the NRC to marry its bad science to 

VECTRA's remarkably poor quality assurance practices. 6 

VECTRA's History of Noncompliance With Regulations 

VECTRA has a history of noncompliance with explicit wall thickness 

requirements. A 1992 General Accounting Office (GAO) study, "Nuclear Waste: 

Weak DOE Contract Management Invited TRUPACT-II Setbacks," (copy provided to 

the NRC in the litigation) reveals that in 1987 Nuclear Packaging, Inc. 

(NuPac), a subsidiary of Pacific Nuclear Systems, Inc. (which later changed 

its name to VECTRA), built two dozen defective dry storage casks for the 

Department of Energy's use at the federal Waste Isolation Pilot Project (WIPP) 

in New Mexico. The steel walls of the NuPac casks were ground too thinly and 

did not meet NRC-approved design specs. Consequently, the NRC declared the 24 

containers unacceptable because the thin metal did not meet the container 

5which requires that each cask "'must be inspected to ascertain that there are no cracks, 
pinholes, uncontrolled voids, or other defects that could significantly reduce its confinement 
effectiveness."' It would seem that the existence of the quoted regulation renders the rulemaking 
to require VECTRA to inspect its products for defects to be redundant. What is actually needed 
here is more enforcement, not more rules. 

6The Director's observation (Decision 15-16) that VECTRA's assumption of an entire DSC 
shell thickness of 0.500"' "'underestimated the strengths of the actual DSCs at Davis-Besse"' 
presumes, without any data, there to be "'strengths"' in those unduly-thin-walled DSCs. 
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design standards it had approved. The DOE, concerned that NuPac might declare 

bankruptcy and delay the scheduled opening of WIPP, authorized the managing 

contractor for the site to order 15 more containers and to purchase the 24 

defective ones from NuPac (which were junked). 

Hence in 1987, the NRC was capable of strictly enforcing adherence to 

casl wall thickness specifications even though it might seriously jeopardize 

the progress of a federally-funded experiment; but now, the NRC is only too 

willing to accept VECTRA's unilateral revisions of SAR specifications, 

ignoring the formal revision procedure which the NRC itself has postulated. 

The fact that VECTRA may have built thinner-than-required walls in 

perhaps 44 out of 44 NUHOMS casks displays a corporate attitude that VECTRA 

can benefit from lax regulation, especially if "regulation" means the mere 

exchange of letters. 

CHAOOES TO THE SAR REWIRE A HEARING 

Petitioners believe that VECTRA unilaterally modified the SAR without 

following regulations governing how that is to be accomplished. 

In its October 12, 1995 letter to VECTRA, the NRC simultaneously 

admonished VECTRA to address the "potential safety impact of the lack of wall 

thickness measurements of previously fabricated DSCs," 7 even as it approved 

the use of the Davis-Besse casks -- casks possessing the same construction 

defect. This way, the NRC bypassed the specified CoC procedure (i.e., 

amendment of CoC) for changing SAR conditions on matters impacting safety. 

Even as the NRC was ordering scrutiny of the "safety impact" of 44 of VECTRA's 

7From the context of the letter, the reference is to DSCs constructed prior or 
contemporaneously to the three casks dispatched to Davis-Besse. 
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improperly-constructed, thin-walled casks8, the agency ignored the "safety 

impact" of identical fabrication mistakes in the three Davis- Besse casks. The 

Director ignored Petitioners' point that by the October 12, 1995 letter to 

VECTRA, the NRC acted to amend, ad hoc, the wall thickness requirements of 

VECTRA's SAR. The NRC fostered a significant after-the-fact modification to 

the SAR which it did not treat as a change affecting the safety impacts of the 

casks. By this QQ§1 hoc change, the regulations were changed to catch up to 

the reality of many defectively-built casks, not the other way around. The 

Supreme Court has condemned such "ad hoc rulemaking" in the context of 

regulation of commercial nuclear power safety. See Northern Indiana Public 

Service Co. v. Izaak Walton League (1975), 423 U.S. 12, 17-18 {per curiam). 9 

Ad hoc rulemaking here lowered the regulations to meet the defective product. 

According to the VECTRA CoC, the SAR may not be altered by VECTRA 

without "prior approval" of the NRC if the proposed change, test or experiment 

involves, among other things, "an unreviewed safety question, ... or a 

significant unreviewed environmental impact." CoC 1f 9. 10 The 1f 9 wording 

parrots the provisions of 10 CFR §72.48, 11 which governs spent nuclear fuel 

8on October 2, 1995, VECTRA admitted to the NRC (copy appended hereto as Exhibit J) that 
of 44 loaded NUHOMS canisters, 41 (93.1") '"have shell welds with a minimum thickness in excess of 
0.500 inches [as opposed to 0.625'"] along the entire length of the circumferential and 
logitudinal welds.'" The remaining three had localized thin areas of less than 0.500'" (down to 
0.464'"). 

9 .. If the rules can be changed by the Commission at any time - even after the hearing is 
over - the protection afforded by the opposition of scientific and environmental groups is 
greatly weakened. Ad hoc rulemaking in those areas touching the public safety is to be looked 
upon with disfavor.·· 

10At CoC(d), the DSC is termed a '"basic component of the Standardized NUHOMS System ... 
important to safety. ·· The NRC a 1 so ca 11 s the NUHOMS DSC a component '"important to safety.'" 59 
Federal Resister at 65902. 

1110 CFR §72.46 states: 
[(a)(1) The holder of a license issued under this part may:] 

(i} ***; (ii) ***; (iii) Conduct tests or experiments not described in the Safety 
Analysis Report, without prior Commission approval, unless the proposed change, test or 
experiment involves a change in the license conditions incorporated in the license, an unreviewed 
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storage installations under a site-specific license. 12 Yet 10 CFR §2.210 

limits authority to store spent fuel in DSCs only to holders of a "general 

license" --a class which includes only "persons authorized to possess or 

operate nuclear power reactors under part 50 of [10 CFR] ... See §72.212(a)(1) 

("The general license is limited to that spent fuel which the general licensee 

is authorized to possess at the site under the specific license for the 

site"). By 10 CFR §72.210 only Centerior, and not VECTRA, is the entity which 

properly may be licensed to use DSC technology. Though VECTRA holds a CoC, it 

does not follow that CoC ~ 9 empowers VECTRA unilaterally to alter the SAR, or 

to determine outside of the normal checks-and-balances what is or is not an 

"unreviewed safety question" or a "significant unreviewed environmental 

impact.·· VECTRA is not identified by legislated regulations as a party which 

may hold a license to store spent fuel, and VECTRA holds no responsibilities 

or liabilities of a general licensee. NRC comments contemporaneous to the 

finalization of the VECTRA rulemaking emphasized the nondelegability of 10 CFR 

§72.48 responsibilities to VECTRA. 13 At the same time, the NRC also indicated 

safety question, a significant increase in occupational exposure or a significant unreviewed 
enviromental impact. 

(2) A proposed change, test, or experiment shall be deemed to involve an unreviewed safety 
question-

(i) If the probability of occurrence or the consequences of an accident or 
malfunction of equipment important to safety previously evaluated in the Safety Analysis Report 
may be increased; 

(ii) If a possibility for an accident or malfunction of a different type than any 
evaluated previously in the Safety Analysis Report may be created; or 

(iii) If the margin of safety as defined in the basis for any technical 
specification is reduced. 

12Petitioners believe that U 9 comprises an unlawful delegation of discretion to VECTRA, a 
vendor. Nowhere in the Code of Federal Regulations is a vendor impliedly or expressly empowered 
to make changes to the SAR/SER/CoC licensing package, because that power is discretionary to the 
general licensee. But by designating VECTRA as the certificate holder, the NRC achieved "generic 
licensing" of a single cask type for use at any installation. However, VECTRA as a generic 
licensee governed by the CoC cannot then make ad hoc or site-specific modifications to its casks 
under 10 CFR Part 72 since it is not a "general licensee" (nuclear power plant owner or 
operator). 

13see 59 FR 65915: "The NRC will not allow changes in the Certificate of Compliance under 
10 CFR 72.48 ... The NRC staff is considering a rulemaking to amend NRC regulations to explicitly 
state that 10 CFR 72.48 applies to general 1 icensees." 
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that the only way a CoC and SAR can be changed begins with VECTRA's formal 

application to the NRC, followed by strict and public procedures. 14 

CIVIL, IF NOT OUMINAL, ENFCR::EMENT IS WARRANTED 

The Director dismissed with a footnote15 the possibility that VECTRA 

might have willfully failed to report the nonconformances in wall thicknesses 

for the DSCs. Yet according to the NRC's inspection report, the VECTRA 

Licensing Manager signed off both as the "Licensing Manager" and as the 

"Reviewer." The Licensing Manager also signed the SRS as the "Qualified 

Reviewer. " In Addition, Calculations NUH006.0501 and NUH006.0204, referenced 

in the SE for the "DC-NSHIELD" design change, were previously signed by the 

same Licensing Manager in his former position as approving "Project Engineer." 

The Director's conclusion that there was no intentionality in wrongdoing is 

based on: nothing. Only by assuming Licensing Manager to have been so stupid 

that he did not know that he could not sign off on quality assurance issues 

can the Director of Nuclear Material Safety have found not indications of 

willfulness. 

THE SOJPE OF THE ffiANTED RULEMAKING IS TOO NARfUtl 

The Director accords Petitioners a rulemaking confined to the very 

narrow question of whether there should be an explicit CoC requirement that 

Though the NRC takes the tack that "general licensees" must be brought under the penumbra 
of §72.48 by a future rulemaking in order to extend power to change the SAR to them -- there 
clearly is a conflicting interpretation involving §72.48, hence the regulatory end run of 
reproducing the wording of the regulation in f 9 of the CoC. 

14The NRC stated: ""The vendor must propose the generic rev1s1ons to the certificate and 
SAR and request NRC review of the proposed revision. The NRC will evaluate the proposed revision 
in an SER and if appropriate, prepare a draft revised Certificate of Compliance.·· 59 FRat 65915. 
Then the generic revisions, SER and draft revised CoC must be placed in an NRC Public Document 
Room; a proposed rule must be published in the Federal Register soliciting public comments; and 
after consideration of those comments (and assuming an appropriate basis exists), a final rule 
must be published which incorporates the revision into the revised CoC. 59 FRs at 65915. 

15oecision Fn. 13. 
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VECTRA conduct inspections during cask fabrication. While Petitioners welcome 

this concession, a rulemaking i s too l ittle, too late and is disturbingly 

patronizing. The Director now suggests that a rulemaking might be just the 

thing to require VECTRA to ensure that in the future, "DSC components ... 

conform to the design criteria and safety margins approved by NRC. " But NRC 

regulations seem to have already imposed such a quality assurance step. 16 The 

public is thus posed with the conundrum that three casks with too-thin walls 

at Davis-Besse, which contain more radiation than a hundred Hiroshima bombs, 

are as safe as those which meet design criteria; but that cask walls which do 

not conform to design criteria and safety margins approved by the NRC do 

violate NRC safety margins. 17 In any other context, such reasoning would be 

viewed as inconsistent, if not schizoid. The Director abused his discretion in 

not ordering the unloading of the three Davis-Besse DSCs as violative of the 

wall thickness requirements-- violative, clearly, of safety criteria. 

THE ~ MAY APPROVE PROCE~S FOO THE USE OF 
DSC CASKS ONLY IN THE roNTEXT OF 
AN ENVIROt+1ENTAL IMPACT STATEMENT 

The Director's selective reliance on 10 CFR Part 72, 18 which requires 

16see 10 CFR §72.236(j) and discussion at fn. 5, inFra. 

17The Director's sophistry on this point is the more confounding given his recitation 
(Decision at 19-20) of the CoC Condition 9 injunction that VECTRA may not change the DSC design 
without NRC approval if the change involves "'an unreviewed safety question."' Yet VECTRA's very 
review of the "'unreviewed safety question"' of unduly thin cask walls and its conclusion that the 
margin of safety was unaffected -- a finding which was resoundingly rubber-stamped by the NRC - ­
proves that the use of thin-walled casks constituted the implementation of a new, safety-related , 
ad hoc regulation outside of a rulemaking proceeding. The NRC's position on safety­
relatedness/non-safety relatedness is akin to the thought expressed in a popular Christian right 
bumper sticker, substituting "'VECTRA"' for "'God"': "'VECTRA said it; I believe it; and that settles 
it ... 

18see Director's Decision at 25: "'As a general licensee, Davis-Besse is required t o comply 
with the terms and conditions of the Coc issued for the VECTRA NUHOMS- 24P. See 10 CFR 72 . 212(b) . "' 

And at 26: "'Further, NRC requires ·a licensee to conduct activities related to ISFSI 
operaton, including cask loading and unloading, in accordance with those written procedures once 
the licensee has approved, tested and put procedures in place. See 10 CFR 72. 212 (b) ( 9) . ·· 

Also a t 26 : "'Moreover, the written procedures prepared by a licensee typically are site­
specific in nature and , thus, reflec the licensee's special knowledge of its plant and how dry 
cask storage activities interconnect with plant personnel, as well as other plant activities and 
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utility company licensees to prepare ISFSI procedures, proves that the use of 

NUHOMS-24P casks is a site-specific procedure which may not be addressed 

simply by a generic rulemaking, but instead compels a separate environmental 

impact statement (EIS) prior to the use NUHOMS DSCs at Davis-Besse. Federal 

regulations at 10 CFR Part 72 permit a utility company holding a license for 

the independent storage of spent nuclear fuel and high-level radioactive waste 

to make changes in the canister design, under certain circumstances, without 

NRC approval. But instead of requiring Centerior, as the utility company 

holder of a general nuclear license, to follow the procedures for license 

amendment enumerated in 10 CFR Part 72, the NRC simply authorized VECTRA to 

change the SAR once the casks had been delivered to the Davis-Besse site. In 

fact, the Director's conclusion that the unduly-thin casks at Davis-Besse do 

not pose an unreasonable risk to public health and safety constitutes the 

NRC's imprimatur of approval on VECTRA's ad hoc rulemaking which culminates in 

the pronouncement that those casks need not be unloaded. 

To allow thinner-than-specification walls in the NUHOMS canisters to be 

used at Davis-Besse violates the conditions of Centerior's general nuclear 

license to operate Davis-Besse. Such a change cannot be implemented without 

scrutiny under the National Environmental Policy Act (NEPA), 42 U.S.C. §§4321 

et seq .. Even the Director correctly explains that the use of NUHOMS-24P DSCs 

at Davis-Besse is not a generic process; it is site-specific, as indeed it 

should be. 

Before any changes to NRC regulations governing NUHOMS casks may be 

made, the environmental impacts of those changes must be fully analyzed, 

documented, circulated for review and made the subject of notice to the 

procedures."" 
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general public and of a hearing. This is the requirement of NEPA. Especially 

in light of VECTRA's disturbing historic inability to follow CoC and SAR 

requirements-- which enhance the prospect that "worst-case" theoretical 

scenarios could become all too real -- NEPA must be enforced so that there 

will be thorough analysis of the potential enviromental and safety impacts 

from the deployment of NUHOMS-24P casks. 

mNCLUSION 

The Director's idea to add a requirement to the VECTRA CoC that 

"explicitly requires VECTRA to conduct inspections during fabrication of the 

DSCs" (Decision at 21) is merely a face-saving means of opening up the issue 

of the NRC staff determination to accept VECTRA's lessening of the margin of 

safety. Surely VECTRA's quality asurnc program already demands that casks be 

built to SAR specifications as well as 10 CFR 72.146 and 72.150 under which 

VECTRA was cited by the NRC in inspection report #95202 in 8/95. The facts 

remain unchanged, and the Commission is obligated to review in its entirety 

the Director's decision for these reasons: 

> The margin of safety was reduced when VECTA fabricated the 
defective casks, and NRC rulemaking or licensing modification hearings 
should have been convened on all safety-related changes made by VECTRA 
to the DSCs. 

>To accommodate Toledo Edison's schedule, the NRC allowed 
regulatory and administrative processes to be bypassed or ignored 
outright, and minimal standards were accepted. VECTRA, a mere vendor, 
was given the authority to determine what were and what were not 
"unreviewed safety questions " without regard to VECTRA's obvious self­
interest in matters. 

>Three casks with reduced wall thickness and thin spots in the 
welds are sitting on concrete pads at Davis-Besse, loaded with 
radioactive waste. 

The Commission reviews its directors' denials of petitions for abuse of 

discretion. 10 CFR §2.206(c). The Director of Nuclear Material Safety and 
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Safeguards materially abused the discretion delegated to him. Though 

Petit ioners are not opposed to the recommended rulemaking, it comes more than 

a year after they initially requested action and is a minimal and inadequate 

response to gaping regulatory, legal and practical problems with the site-

specific use of dry storage casks. The Commission must be concerned about the 

repeated and continuous breakdown of the regulatory process at all sites where 

generic licensing of dry cask storage has been attempted! 

The whys and wherefores of this distressing state of affairs must be 

reviewed by the Commission so that it might begin to address the public's 

ocean of mistrust and lack of confidence in the NRC's ability to regulate 

onsite dry cask storage. A review and partial reversal of the Director's 

decision would be a welcome first step. 

Toledo, 
( 419) 25 
Fax: (cal 

255- 7552 

Ste. 201 

connect) ( 419) 

Counsel for Petitioners 
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