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November 24, 2014 
 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of ) 
 ) 
CROW BUTTE RESOURCES, INC. ) Docket No. 40-8943-OLA 

 )         
(License Renewal for the In Situ Leach ) ASLBP No. 08-867-08-OLA-BD01  
 Facility, Crawford, Nebraska) )  
  
  

NRC STAFF’S OPPOSITION TO APPLICATIONS FOR A STAY 

INTRODUCTION 

 The NRC Staff responds to the applications for a stay that the Consolidated Intervenors 

(CI) and the Oglala Sioux Tribe (OST) filed on November 14, 2014.1 CI and OST ask the Board 

to stay the effectiveness of the renewed NRC license that the Staff issued to Crow Butte 

Resources, Inc. (CBR) on November 5, 2014.2 The Board should deny the applications because 

CI and OST do not meet the regulatory standard for a stay. 

LEGAL STANDARDS 

 A stay is an “extraordinary remedy” and “a rare occurrence in NRC practice.”3 A Board 

considering a motion for a stay looks to the four factors in 10 C.F.R. § 2.1213(d), and balances: 

(1) Whether the requestor will be irreparably injured unless a stay is granted; 
(2) Whether the requestor has made a strong showing that it is likely to prevail on 

the merits; 
                                                
1 “Consolidated Intervenors’ Application for a Stay of the Issuance of License No. SUA-1534 Under 
10 CFR Section 2.1213” (Nov. 14, 2014) (“CI Motion”); Application of the Oglala Sioux Tribe for a Stay of 
the Issuance of License No. SUA-1534 Under 10 CFR Section 2.1213” (Nov. 14, 2014) (“OST Motion”). 
 
2 NRC Source Materials License SUA-1534 (Nov. 5, 2014) (ADAMS Accession No. ML13324A101) (“New 
License”). 

3 Powertech USA, Inc. (Dewey-Burdock In Situ Uranium Recovery Facility), Order Removing Temporary 
Stay and Denying Motions for Stay of Materials License Number SUA-1600 (May 20, 2014) (“Powertech 
May 20 Order”) at 3 n.9 (citing U.S. Dep’t of Energy (High-Level Waste Repository), CLI-05-27, 62 NRC 
715, 718 (2005)). 
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(3) Whether the granting of a stay would harm other participants; and 
(4) Where the public interest lies. 

The party or parties applying for a stay bear the burden of persuading the Board that a stay is 

required based on these factors.4 The requesting parties must offer “more than general or 

conclusory assertions” in order to prevail.5  

 The most important factor is whether the requesting parties have demonstrated that they 

will suffer irreparable injury if a stay is not granted.6 To make such a showing, the requesting 

parties must demonstrate “imminent” injury that is both “certain and great,”7 and “a party must 

reasonably demonstrate, not merely allege, such harm.”8 Furthermore, a Board may decline to 

grant a stay if doing so would not redress the irreparable harm alleged by the requesting 

parties.9 If the requesting parties cannot show irreparable injury, they must show 

overwhelmingly that they are likely to succeed on the merits.10 If the requesting parties fail to 

meet their burden on the first two factors, the Board “need not consider the remaining factors.”11 

                                                
4 Alabama Power Co. (Joseph M. Farley Nuclear Plants Units 1 and 2), CLI-81-27, 14 NRC 795, 797 
(1981). 

5 Babcock and Wilcox (Apollo, Pennsylvania Fuel Fabrication Facility), LBP-92-31, 36 NRC 255, 263 
(1992) (citing United States Dep’t of Energy (Clinch River Breeder Reactor Plant), ALAB-721, 17 NRC 
539, 544 (1983)). 

6 Hydro Resources, Inc. (2929 Coors Blvd. Suite 101 Albuquerque, New Mexico 87120), LBP-98-5, 
47 NRC 119, 120 (1998); International Uranium (USA) Corp. (White Mesa Uranium Mill), LBP-02-9, 55 
NRC 227, 232 (2002). 

7 S. Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4), CLI-12-11, 75 NRC 523, 529 
(2012) (citing Shieldalloy Metallurgical Corp. (Decommissioning of the Newfield, New Jersey Site), CLI-
10-8, 71 NRC 142, 151 (2010) and David Geisen, CLI-09-23, 70 NRC 935, 936 n.4 (2009)).  

8 Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-814, 22 NRC 191, 196 
(1985) (emphasis in original). 

9 Powertech May 20 Order at n.38 (citing Pacific Gas and Elec. Co. (Diablo Canyon Nuclear Power Plant, 
Units 1 and 2, CLI-03-10, 58 NRC 127, 129 (2003)). 

10 E.g., AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-13, 67 NRC 396, 
399-400 (2008). 

11 Vogtle, CLI-12-11, 75 NRC at 529; see also Powertech May 20 Order (discussing only the irreparable 
injury and the likelihood to prevail on the merits factors).  
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DISCUSSION 

I. Intervenors Have Not Shown They Will Be Irreparably Harmed if a Stay is Not Granted 
 

A. Intervenors Have Not Demonstrated Irreparable Substantive Harm  
 
 CI and OST allege both substantive and procedural harms should the Board not grant a 

stay. CI allege that, as a result of issuing the New License, “cultural resources [are] at risk of 

destruction by Licensee’s construction and operations activities that may include earthwork, 

massive ground disturbance, [and] roadmaking,” and “tribal members’ health [is] at risk due to 

the pathways of ingestion to tribal members along the White River and in the Arikaree 

Aquifer.”12 OST argues similarly that “[l]icense issuance puts spiritual, cultural, and natural 

resources of the Tribe and the health of its people at risk of further destruction by Licensee’s 

continuing operation and construction activities that may continuing [sic] contamination of the 

ground and surface water resources through spills, leaks, and excursions from the facility.”13 

 Both CI and OST have failed to show irreparable substantive harm. First, both CI and 

OST provide merely general allegations that lack sufficient specificity to demonstrate irreparable 

harm that is imminent, certain, and great.14 Neither party provides any further explanation, data, 

affidavits or other evidence in an attempt to make the required demonstration. With respect to 

cultural resources, previously identified cultural resources at the site are protected under a 

license condition (LC) in the New License that provides the same protective mechanisms and 

thus the same degree of protection as the previous license (the “Old License”).15 CI and OST do 

                                                
12 CI Motion at 4-5. 

13 OST Motion at 7. 

14 See Limerick, ALAB-814, 22 NRC at 196 (“a party must reasonably demonstrate, not merely allege, 
such harm”). 

15 See NRC Source Materials License SUA-1534 (Amendment 27) at 4 (LC 9.9) (Nov. 12, 2013) 
(ML13311A173) (“Old License”); New License at 6 (LC 9.8). 
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not explain how those resources would be threatened under the New License. Furthermore, 

neither CI nor OST have identified any new cultural resources at the site.16  

 CI and OST also fail to demonstrate irreparable injury to tribal members’ health. Again, 

they provide no further explanation, data, affidavits or other information to support the claim of 

harm. Neither party identifies a specific pathway of surface or ground water contamination that 

would lead to imminent, certain, and great harm to a particular individual or individuals.  

 As discussed above, CI and OST have failed to carry their burden of showing irreparable 

harm because they have provided no support for their allegations of harm. Furthermore, it is 

unclear how irreparable harm could be demonstrated in this case. Importantly, the licensing 

action at issue here is the renewal of CBR’s operating license. Before the New License was 

issued, CBR was operating under the authority of its Old License pursuant to the NRC’s timely 

renewal regulations.17 Should the Board grant the request for a stay, CBR would once again be 

covered by the timely renewal provision and would still be authorized to operate its facility under 

the Old License. Because CBR may undertake substantially the same activities under the Old 

License as it can under the New License, it is unclear how irreparable injury resulted from the 

issuance of the New License, or how such injury would be redressable by a stay. In fact, the 

New License contains several new or revised license conditions related to groundwater that 

provide greater protections than the Old License.18 When faced with a similar issue in the recent 

Powertech proceeding, the Powertech Board explained: 

                                                
16 In 2012, OST was invited to participate in a field survey of the Crow Butte site, but did not do so. A 
survey conducted by two tribes, the Santee Sioux Nation and the Crow Nation, did not identify any new 
tribal cultural properties at the site. Final Environmental Assessment for the Renewal of U.S. Nuclear 
Regulatory Commission License SUA-1534 at 57 (Oct. 24, 2014). 

17 10 C.F.R. § 40.42(a). 

18 For example, the New License requires groundwater restoration to the standards in 10 CFR Part 40, 
Appendix A, Criterion 5B(5). Under license conditions (LCs) 10.6 and 11.3 of the New License, if the 
licensee requests an alternate concentration limit (ACL) under Criterion 5B(5), such as “class of use,” the 
licensee must meet all the requirements in Criterion 5B(6). Compliance with Criterion 5B(6) was not 
required under the Old License, which allowed “class of use” as a secondary restoration standard 
(compare New License at 8, 11 (LCs 10.6 and 11.3) with Old License at 5-6 (LC 10.3)). The New License 
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[S]taying the effectiveness of Powertech’s NRC issued license would have a very 
limited and incomplete effect on preventing the irreparable injuries the 
Intervenors claim Powertech may cause. Even if its NRC license is stayed by the 
Board, Powertech will still be permitted to engage in the . . . activities on which 
the irreparable injury claim is premised. As a result, the injuries alleged in the 
Intervenors’ motions are not redressable by the Board granting a stay of 
Powertech’s license.19 
 

The Powertech Board declined to issue a stay order because it “would have no practical 

effect.”20 Here, as CBR would be able to engage in the same activities whether or not a stay is 

granted, granting Intervenors’ application for a stay would similarly have no practical effect.  

B. Intervenors Have Not Demonstrated Irreparable Procedural Harm 
 

 CI and OST also assert various procedural harms resulting from issuance of the license. 

Both the OST and the CI assert that the Staff’s issuance of the license prior to a hearing violates 

their due process rights and the government’s federal trust responsibility to Indian tribes.21 

Although both parties generally assert violations of the trust responsibility, they fail to point to 

any specific legal duty22 that would extend the NRC’s responsibility beyond “compliance with 

                                                                                                                                                       
also requires more samples when establishing upper control limits (compare New License at 11-12 
(LC 11.4) with Old License at 6 (LC 10.4)); imposes new requirements for excursions lasting longer than 
sixty days (compare New License at 11(LC 11.5) with Old License at 8 (LC 11.2)); and requires testing for 
natural uranium when overlying aquifer monitoring wells in certain mine units are placed in excursion 
status (New License at 14 (LC 11.12)). Granting a stay would allow CBR to operate under the less 
restrictive conditions of the Old License. 

19 Powertech May 20 Order at 8.  

20 Id. 

21 CI Motion at 1, 3, 5; OST Motion at 3, 5, 7. OST also asserts that this violates “treaty rights, spiritual 
and cultural rights, human rights to self-determination, property, due process, equal protection, and 
adequate remedy under binding international law.” OST provides no further explanation for these 
assertions, and thus does not satisfy the standard for showing irreparable harm.  

22 Such duties typically arise when agencies are charged with directly managing Indian affairs or 
controlling Indian property or resources. See U.S. v. Mitchell, 463 US 206, 224-25 (1983) (finding that a 
fiduciary relationship arose from statutes and regulations that gave the Federal government “full 
responsibility to manage Indian resources and land for the benefit of Indians”). 
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general regulations and statutes not specifically aimed at protecting Indian tribes.”23 In a 

different in-situ recovery proceeding, a licensing board addressed this issue and concluded that 

the petitioners (which included members of an Indian tribe) were not entitled to a hearing prior to 

issuance of the license.24 The HRI Board found that without an immediate, irreparable injury 

there was no denial of due process, and that there was no legal basis for invoking the federal 

trust responsibility because the petitioners failed to establish a nexus between the licensing 

action and federal control over their property.25  

 CI and OST also ignore that under NRC regulations, the Staff is “expected to promptly 

issue its approval or denial of the application” when a Subpart L hearing is pending.26 The 

assertion that the issuance of the license prior to the hearing was per se unlawful is essentially 

a general challenge to the NRC’s regulations, which is impermissible in a Part 2 adjudication.27    

CI and OST further assert that it was improper for the Staff to issue the New License 

when the OST was not represented by counsel in this proceeding.28 But CI and OST have not 

identified any statutory or regulatory provision that requires a party in an NRC proceeding to be 

represented by counsel in order for the Staff to issue a license, or that requires the NRC to 

provide special protections to Indian tribes or their members in adjudicatory proceedings.29  

                                                
23 Morongo Band of Mission Indians v. Federal Aviation Administration, 161 F.3d 569, 574 (9th Cir. 1988); 
accord Okanogan Highlands Alliance v. Williams, 236 F.3d 468, 479 (9th Cir. 2000). 

24 Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque, NM 87120), LBP-98-5, 47 NRC 
119, 135-37 (1998) (“HRI”). 

25 Id. at 136. In so ruling, the HRI Board noted that the Supreme Court had recently addressed the trust 
doctrine in connection with Federal control over Indian property. Id. at 135-36 (citing Mitchell, 463 US at 
225-26. 

26 10 C.F.R. § 2.1202(a).  

27 10 C.F.R. § 2.335(a). 

28 CI Motion at 1, 3; OST Motion at 3 and n.4.  

29 Absent such a legal basis, the NRC’s trust responsibility is fulfilled through compliance with general 
regulations and statutes. Morongo Band of Indians, 131 F.3d at 574. 
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 The regulation governing appearances in NRC adjudicatory proceedings, 10 C.F.R. 

§ 2.314(a), states that “a person may appear in an adjudication on his or her own behalf or by 

an attorney-at-law,” and, similarly, that “[a] partnership, corporation, or unincorporated 

association may be represented by a duly authorized member or officer, or by an attorney-at-

law.” This reflects the second sentence of section 6(a) of the Administrative Procedure Act 

(APA), which states that “a party is entitled to appear in person or by or with counsel or other 

duly qualified representative in an agency proceeding.”30 But these provisions offer a choice, not 

a right.31 Further, in NRC proceedings “it is the responsibility of the party itself not merely to 

decide whether it wishes to be represented by counsel but, in addition, to take the necessary 

measures to implement its decision.”32 Thus, the Staff bears no responsibility for ensuring that 

any other party is represented by counsel.33 

 Finally, OST asserts that the Staff lacked authority and jurisdiction to issue the license 

because the federal government lacks lawful jurisdiction “over the rights and interests of the 

OST, its people, lands, and natural resources.” Although OST does not further explain this 

assertion or its legal basis, to the extent that the OST is asserting ownership of the land on 

which the Crow Butte facility lies, this Board has concluded that, under the holding of United 

States v. Sioux Nation of Indians, 448 U.S. 371 (1980), the OST does not own that land.34    

                                                
30 5 U.S.C. § 555(b). 

31 In contrast, the first sentence of section 6(a) of the APA provides “the right to be accompanied, 
represented, and advised by counsel” when a person “is compelled to appear in person before an agency 
or representative thereof.” 5 U.S.C. § 555(b) (emphasis added). This right “relates only to persons whose 
appearance is compelled or commanded, and does not extend to persons who appear voluntarily . . . .” 
Attorney General’s Manual on the Administrative Procedure Act 61-62 (1947). Because the OST 
voluntarily requested a hearing in this proceeding, it has no right to counsel under this APA provision. 

32 Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-802, 21 NRC 490, 
498 (1985).  

33 Cf. id. at 498 (“neither the APA nor the Commission’s Rules of Practice require an adjudicatory tribunal 
to ensure that a party appearing before it is represented by counsel”). 

34 Crow Butte Resources, Inc. (In Situ Leach Facility, Crawford, Nebraska), LBP-08-24, 68 NRC 691, 710-
712 (2008), aff’d CLI-09-9, 69 NRC 331 (2009). 
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II. Intervenors Have Not Shown That They Are Likely to Succeed on the Merits  
 
  Because CI and OST have failed to show irreparable harm, they must show that 

success on the merits is a “virtual certainty.”35 They fail to do so here. Neither CI nor OST offer 

“more than general or conclusory assertions” that they are likely to prevail on the merits of their 

contentions.36 CI and OST simply state that they “have provided a showing that there is reason 

to believe” that there are cultural resources in the project area that have not been adequately 

investigated, and that there are pathways of contamination from the Crow Butte site to the Pine 

Ridge Indian Reservation and OST lands.37  

 For purposes of these stay requests, the statement regarding cultural resources is 

irrelevant, because there is currently no contention regarding cultural resources admitted in this 

proceeding. The statements about pathways of contamination generally summarize issues 

raised in OST Contentions C and D. In admitting those contentions, the Board did not reach the 

merits of the claims, but rather found that the contentions raised issues that should be 

considered further in an evidentiary hearing.38 CI and OST have not provided any further 

explanation, data, affidavits, or other information to support the merits of their claims. 

 In its Safety Evaluation Report (SER), the Staff addressed protection of surface water 

and groundwater from contamination and concluded that CBR’s “proposed equipment, facilities, 

and procedures [are] adequate to protect health and minimize danger to life or property.”39  In its 

review, the Staff considered regional and site geology and hydrogeology (including aquifer 

                                                
35 Oyster Creek, CLI-08-13, 67 NRC at 399-400. 

36 See Apollo, LBP-92-31, 36 NRC at 263 (citing Clinch River, ALAB-721, 17 NRC at 544). 

37 CI Motion at 5; see also OST Motion at 7. 

38 Crow Butte Resources, LBP-08-24, 68 NRC at 708-709. 

39 Safety Evaluation Report (Revised), License Renewal of the Crow Butte Resources ISR Facility Dawes 
County, Nebraska Materials License No. SUA-1534 (ADAMS Accession No. ML14149A433) (“SER”) at   
§ 5.7.9.4. 
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confinement), and protection of surface water from spills and excursions.40 The Staff also 

conducted independent modeling of the White River structural feature as part of its evaluation of 

aquifer confinement.41 Because CI and OST have provided nothing to support their claims, or to 

counter the Staff’s findings, they have failed to demonstrate that they are likely to succeed on 

the merits, let alone to show that such a result is a “virtual certainty.”42 

III. A Stay Would Not Harm Other Participants Because It Would Have No Practical Effect 
 
 Because CI and OST have failed to make the required showings with respect to the first 

two factors, the Board is justified in denying Intervenors’ motions without considering the 

remaining factors.43 However, the remaining two factors also do not support granting a stay.  

 As discussed in Section I above, CBR was operating under timely renewal before the 

Staff issued the New License. If the Board granted a stay, CBR would revert back to operation 

under timely renewal. Therefore, in terms of its ability to operate the Crow Butte facility, a stay 

would not harm CBR. For the same reason, however, granting a stay would have no practical 

effect in terms of redressing any harm to CI or OST. 

IV. Intervenors Have Not Shown That the Public Interest Favors Granting a Stay 
 
 CI assert that “issuing the license before the hearing on the contentions” is a “gross 

unfairness” and that the public interest requires “preserving at least the appearance that this is a 

fair and contested hearing.”44 However, as explained previously, under 10 C.F.R. § 2.1202(a) 

the Staff is expected to issue a license “promptly” even while a hearing is pending, and the 

                                                
40 See SER at §§ 2.3.3, 2.4.3.2, 2.4.3.3, 2.4.4, 4.2.3.1, 5.7.9, 6.1.3, 7.3.2. 

41 Id. at § 2.4.3.3. The Staff concluded that the mined aquifer (Basal Chadron) is hydraulically isolated 
from the overlying Brule aquifer and that the White River structural feature does not connect them. Id. at  
§ 2.4.4. 

42 See Oyster Creek, CLI-08-13, 67 NRC at 399-400. 

43 Vogtle, CLI-12-11, 75 NRC at 529. 

44 CI Motion at 5. 
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Board will hold a full hearing on admitted contentions. CI do not explain why, in this proceeding, 

the public interest requires the NRC to depart from its regulations and established practice.  

 OST argues that the public interest favors “preserving the status quo” until the 

contentions are resolved.45 OST has not explained why preserving the status quo would be in 

the public interest. The “status quo” entails CBR conducting activities under its Old License 

instead of the New License. Because there is no significant difference between the old and new 

licenses in terms of authorized activities, the “status quo” will effectively be the same regardless 

of whether the Board grants a stay. A stay would provide no net benefit to the public interest. 

CONCLUSION 

 For the reasons discussed above, the Board should deny CI’s and OST’s applications to 

stay the effectiveness of CBR’s renewed license. 

  
 Respectfully submitted, 

 /Signed (electronically) by/ 
 Marcia J. Simon 
 Counsel for the NRC Staff 
 U.S. Nuclear Regulatory Commission 
 Office of the General Counsel 
 Mail Stop: O-15 D21 
 Washington, D.C. 20555-0001 
 (301) 415-1261 
 marcia.simon@nrc.gov 
 
 Executed in accord with 10 C.F.R. § 2.304(d) 
 David M. Cylkowski 
 Counsel for the NRC Staff 
 U.S. Nuclear Regulatory Commission 
 Office of the General Counsel 
 Mail Stop: O-15 D21 
 Washington, D.C. 20555-0001 
 (301) 415-1631 
 david.cylkowski@nrc.gov 
 
 
Dated at Rockville, Maryland 
This 24th day of November 2014 
                                                
45 OST Motion at 8. 
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