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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 
 
 

In the Matter of: 
 
CROW BUTTE RESOURCES, INC. 
 
(License Renewal) 

) 
) 
) 
) 
) 

Docket No. 40-8943 
 
ASLBP No. 08-867-02-OLA-BD01 

 
CROW BUTTE RESOURCES’ RESPONSE OPPOSING  

MOTIONS FOR STAY OF EFFECTIVENESS OF RENEWED LICENSE 

INTRODUCTION 
 

Pursuant to 10 C.F.R. § 2.1213, Crow Butte Resources, Inc., submits this response 

opposing the  motions for a stay of effectiveness of the renewed license filed by the Consolidated 

Intervenors and the Oglala Sioux Tribe (“OST”).1  None of the factors relevant to the stay 

request support granting the motion.  Neither Consolidated Intervenors nor OST have 

demonstrated they will be irreparably harmed if the Board declines to grant a stay of the Staff’s 

licensing action.  Nor have they shown that they are likely to prevail on the merits at the hearing.  

The arguments made in support of the motion rely on speculation and conclusory statements that 

cannot justify the extraordinary remedy of a stay.  The Board should deny the motions. 

                                                 
1  See “Consolidated Intervenors’ Application for a Stay of the Issuance of License No. 

SUA-1534 under 10 CFR Section 2.1213,” dated March 14, 2014 (“CI Motion”); 
“Application the Oglala Sioux Tribed for a Stay of the Issuance of License No. SUA-
1534 Under 10 CFR Section 2.1213,” dated March 11, 2014 (filed on March 14, 2014) 
(“OST Motion”).   
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STANDARD OF REVIEW 
 

The grant of a stay is a rare and extraordinary remedy.2  In determining whether to 

grant or deny an application for a stay, a Board must balance: (1) whether the requestor will be 

irreparably injured unless a stay is granted; (2) whether the requestor has made a strong showing 

that it is likely to prevail on the merits; (3) whether the granting of a stay would harm other 

participants; and (4) where the public interest lies.3 

The Commission has stated that “of these factors, irreparable injury is the most 

important.”4  For a potential injury to be irreparable, it must be shown to be both “imminent” and 

“certain and great.”5  If a party moving for a stay fails to show irreparable injury, a stay may only 

be granted if the movant has made “an overwhelming showing” or a demonstration of “virtual 

certainty” that it will prevail on the merits.6  The party seeking a stay “must come forth with 

more than general or conclusory assertions in order to demonstrate its entitlement” to relief.7  If 

the movant cannot show either irreparable injury or that it is likely to prevail on the merits, a 

                                                 
2  U.S. Dep’t of Energy (High-Level Waste Repository), CLI-05-27, 62 NRC 715, 718 

(2005). 

3  10 C.F.R. § 2.1213(d). 

4  So. Nuclear Operating Co. (Vogtle Electric Generating Plant, Units 3 and 4), CLI-12-11, 
75 NRC 523, 529 (2012). 

5  Id. 

6  Id. 

7  Babcock and Wilcox Co. (Apollo, Pennsylvania Fuel Fabrication Facility), LBP-92-31, 
36 NRC 255, 263 (1992). 
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Board “need not consider the remaining factors.”8  The burden of persuasion on the four factors 

lies with the movant.9 

DISCUSSION 
 
A. There Is No Irreparable Harm 
 

The Consolidated Intervenors first allege that license issuance “puts cultural 

resources at risk of destruction by Licensee’s construction and operations activities that may 

include earthwork, massive ground disturbance, roadmaking, and other preparations … without 

meaningful consultation and the protection of cultural resources required by applicable law.”10  

To qualify as an irreparable injury, the potential harm cited by the moving party first “must be 

related” to the underlying claim that is the focus of the adjudication.11  There is no admitted 

contention in this proceeding relating to cultural resources or consultation under the National 

Historic Preservation Act.  As a result, this alleged harm cannot support a motion for a stay. 

The Consolidated Intervenors also allege that “spills, leaks, and excursions from 

its facilities … puts tribal members’ health at risk due to the pathways of ingestion to tribal 

members along the White River and in the Arikaree Aquifer.”12  OST makes similar 

allegations.13  But, irreparable injury requires more than just a “risk” of harm.  An irreparable 

injury is one that is imminent, certain, and great.  Neither the Consolidated Petitioners nor OST 

                                                 
8  Vogtle, 75 NRC at 529 

9  Alabama Power Co. (Joseph M. Farley Nuclear Plant Units 1 and 2), CLI-81-27, 14 NRC 
795, 797 (1981). 

10  CI Motion at 4-5. 

11  Vogtle, CLI-12-11, 75 NRC at 530-31. 

12  CI Motion at 4-5. 

13  OST Motion at 7. 
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have provided data or declarations purporting to identify any specific harm resulting from Crow 

Butte’s operations.  Speculation about the possibility of future contamination or the existence of 

contamination pathways falls far short of showing the specific irreparable injury necessary for a 

stay.14  There is simply no basis for the Board to conclude that the harm from a renewed license 

is either imminent or certain and great.   

Moreover, the intervenors have not articulated any new or different harm that 

would occur from issuance of the renewed license and continuation of ongoing operations.  Crow 

Butte has been operating the facility in accordance with the NRC license since the early 1990s, 

including during the pendency of the license renewal review.15  The renewed license does not 

authorize any new or different activities that could conceivably result in irreparable harm relative 

to the status quo.   

Finally, whether or not a stay is granted, Crow Butte will continue to operate 

during the pendency of the hearing process.  In practical terms, issuing a stay would have no 

effect.16  As a result, there can be no showing of irreparable harm from issuance of the renewed 

license.   

Neither Consolidated Intervenors nor OST have shown that they will suffer 

concrete harm if license effectiveness is not stayed.   

                                                 
14  Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 & 2), ALAB-

820, 22 NRC 743, 748 n.20 (1985). 

15  Under the NRC’s timely renewal provision at 10 C.F.R. § 2.109(a), the facility is allowed 
to continue to operate under its existing license until the NRC completes its review and 
reaches a decision on the request. 

16  One purpose of a stay is to preserve the status quo until a decision can be made on the 
merits of the underlying controversy.  Here, whether the license is stayed or not, the 
status quo will not change.  There is therefore no need for a stay. 
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B. The Intervenors Are Unlikely To Succeed On The Merits 
 

Given the complete lack of a showing of irreparable injury, Consolidated 

Intervenors and OST must demonstrate a heightened probability of success on the merits in order 

to prevail in the weighing of the four factors.17  They fail to do so.   

Consolidated Intervenors and OST both argue that they are likely to succeed on 

the merits of their contentions alleging contamination pathways from the site to the Pine Ridge 

Indian Reservation, but do not provide any meaningful assessment of the potential for them to 

prevail on their claims.  There is no information in the record of the proceeding — nor are there 

any supporting declarations attached to the motions — to suggest that Crow Butte’s operations 

are causing any contamination outside the mine area, much less many miles away at the Pine 

Ridge Reservation.  To support a stay motion, the Intervenors must make a stronger showing 

than that necessary to have a contention admitted for hearing.  The Intervenors must demonstrate 

a safety deficiency that would lead the Board to invalidate, or at least condition, the license the 

Staff has awarded.18  But having failed to provide any data or information that calls into question 

the safety of the facility or its compliance with NRC requirements, their claims are unsupported 

conjecture.   

In contrast, the NRC Staff carefully considered the impacts of the proposed action 

before issuing the license.  For example, the NRC Staff concluded in the Environmental 

Assessment that “potential impacts to surface water from the ongoing plant operations would be 
                                                 
17  As with their irreparable harm claims, the Consolidated Intervenors’ discussion of 

success on the merits asserts that “there is reason to believe there are cultural resources in 
the Project Area that have not been properly investigated, evaluated and made the subject 
of effective and accountable preservation plans.”  CI Motion at 5.  Because there is no 
admitted contention on this subject, there are no merits on which the Consolidated 
Intervenors could succeed. 

18  CFC Logistics, Inc. (Materials License), LBP-03-16, 58 NRC 136, 144 (2003).   
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SMALL.”19  The NRC Staff also concluded that ground water impacts from spills and leaks 

would be temporary, and the overall long-term impact on ground water from leaks and spills, as 

well as excursions, SMALL.20  And, the NRC found that potential impacts of the uranium 

recovery operation on ground water outside the facility also will be SMALL.21  Based on its 

safety review, the NRC Staff also ultimately determined that the license renewal application 

complies with the standards and requirements of the Atomic Energy Act and NRC regulations.22  

The NRC Staff concluded Crow Butte’s proposed equipment and procedures are adequate to 

protect public health and minimize danger to life or property and that renewal of the license will 

not be inimical to the common defense and security or to the health and safety of the public.23   

Based on the conclusions of the NRC’s detailed environmental and safety 

reviews, the intervenors are unlikely to succeed on the merits.  Because the intervenors are 

unlikely to succeed on the merits, this factor weighs against issuance of a stay. 

C. Harm to Other Parties and Public Interest Factors Also Weigh Against Issuing a Stay 
 

Where, as here, a stay applicant fails to show either irreparable injury or a 

likelihood of success on the merits, “it is unnecessary to ‘dwell long on whether a stay would 

cause serious injury to the applicant’ or to ‘delve deeply into public interest considerations.’”24  

                                                 
19  “Final Environmental Assessment for the License Renewal of U.S. Nuclear Regulatory 

Commission License No. SUA–1534” (October 2014) at 72. 

20  Id. at 74, 76, 79. 

21  Id. at 81. 

22  “Safety Evaluation Report License Renewal of the Crow Butte Resources ISR Facility 
Dawes County, Nebraska Materials License No. SUA-1534” (December 2012) at xv. 

23  Id. 

24  Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-810, 21 
NRC 1616, 1620 (1985). 
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In any event, neither factor supports issuing a stay here.  A stay could force Crow Butte to incur 

additional costs to mitigate the increased uncertainty associated with licensing of nearby 

expansion sites that would be authorized by amendments to the renewed license.  A stay also 

could be viewed negatively by Crow Butte’s customers, who may perceive a stay as an 

indication that the license ultimately will not be renewed thereby eliminating a source of uranium 

supply, or could undermine Crow Butte’s commercial position. 

A stay also would be against the public interest.  According to the Dawes County 

Commissioners, Crow Butte has for many years represented more than 33% of the taxable value 

of the Crawford School District total taxable value and about 6.5% of Dawes County total 

taxable value.25  According to those same Commissioners, Crow Butte adds $22 million a year to 

the local economy.26  Due to delays in approvals of the nearby expansion sites that hinge, at least 

in part, on issuance of the renewed license, local governments are facing significant declines in 

revenue that, among other impacts, already have forced a reduction in workers at Crawford 

Public Schools.27  Granting a stay would create additional concern regarding future tax revenues 

and the financial condition of the communities surrounding the site.   

Both the harm to other parties and public interest factors therefore weigh against 

issuance of a stay. 

                                                 
25  Letter from Dawes County Commissioners to Commissioner Magwood, dated March 11, 

2014 (ML14168A480) at 1. 

26  Id. 

27  Id. 
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CONCLUSION 
 

None of the factors relevant to this Court’s inquiry favors issuance of a stay.  The 

motions should be denied. 

       Respectfully submitted, 

 
    /s/ signed electronically by                 

 Tyson R. Smith 
 Winston & Strawn LLP 
 101 California Street 
 San Francisco, CA 94111 
 

COUNSEL FOR CROW BUTTE 
RESOURCES, INC. 

Dated at San Francisco, California 
this 24th day of November 2014 
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