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PRAIRIE ISLAND INDIAN COMMUNITY’S REPLY IN SUPPORT OF 
MOTION FOR LEAVE TO ADMIT NEW CONTENTION AFTER ISSUANCE  

OF THE NRC’S CONTINUED STORAGE OF SPENT FUEL FINAL RULE   
 
 The Prairie Island Indian Community (PIIC) has moved the Atomic Safety and Licensing 

Board for leave to file a new contention based on the Nuclear Regulatory Commission’s 

recently-issued Final Rule on the Continued Storage of Spent Nuclear Fuel (Continued Storage 

Rule).1 The PIIC respectfully replies to the respective responses of the NRC Staff2 and Northern 

States Power Company, a Minnesota corporation (NSPM).3  

I. INTRODUCTION 

 The PIIC respects the fact that the Continued Storage Rule has ushered in a new 

regulatory paradigm, and that NSPM as applicant/licensee and the NRC as regulator must adjust 

from a regulatory framework established for short-term, temporary onsite storage to one of long-

term, indefinite onsite storage. The PIIC’s contention is simply that a gap exists in the new 

regulatory framework when it comes to the recognition and consideration of the NRC’s trust 

																																																													
1 See Continued Storage of Spent Nuclear Fuel, 79 Fed. Reg. 56,238-56,263, NRC-2012-0246 (September 
19, 2014).        
2 NRC Staff’s Answer to Prairie Island Indian Community’s Motion for Leave to File a New Contention 
After Issuance of the NRC’s Continued Storage of Spent Fuel Final Rule (Nov. 14, 2014) (NRC Answer). 
3 Northern States Power Company’s Answer Opposing Prairie Island Indian Community’s Motion for 
Leave to File New Contention After Issuance of the NRC’s Continued Storage of Spent Fuel Final Rule 
(Nov. 14, 2014) (NSPM Answer).   
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responsibilities to the PIIC as a federally-recognized Indian Tribe. This is a quintessential site-

specific consideration that cannot be addressed generically. In the discrete context of the NRC’s 

obligations under the National Environmental Policy Act, the NRC’s trust responsibility to the 

PIIC cannot be fulfilled by a NEPA review that effectively disregards (or scopes out) adequate 

consideration of the impact that indefinite spent nuclear fuel storage one-half mile from the 

PIIC’s core reservation area may have on the viability of the Prairie Island Reservation homeland 

for generations to come. In order to fulfill its trust responsibility to the PIIC the NRC must 

ensure that adequate funding exists to fulfill the Continued Storage Rule’s assumptions and must 

conduct a site-specific environmental impact analysis of potential impacts should the 

assumptions in the Continued Storage Rule and GEIS not be fulfilled.      

II. DISCUSSION 
A. PIIC’s Waiver Request 
 

 Both NSPM and the Staff dispute the validity of the PIIC request for a waiver of 10 

C.F.R § 51.23(b).  The waiver criteria in 10 C.F.R. § 2.335(b) were recently addressed by the 

Commission in Exelon Generation Company, LLC (Limerick Generating Station, Units 1 and 2), 

CLI-13-07 (October 31, 2013).  As set forth in that case, the criteria for granting a waiver are: 

(i) the rule’s strict application would not serve the purposes for which it was adopted; 

(ii) special circumstance exist that were not considered, either explicitly or by necessary 
implication, in the rulemaking proceeding leading to the use of the rule sought to be 
waived; 

(iii) those circumstances are unique to the facility rather than common to a large class of 
facilities; and 

(iv) waiver of the regulation is necessary to reach a significant safety problem.4  

 

																																																													
4 Limerick, CLI-13-07 at 9 (citing Dominium Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, 
Units 2 and 3), CLI-05-24, 62 NRC 551, 559-60 (2005)).   
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In Limerick, the Commission found that a waiver could also include a significant environmental 

issue, as well as a safety issue.5  The grant of a waiver is a procedural device that allows a party 

to a proceeding to base a contention on circumstances outside the scope of the particular rule that 

is being challenged, in this case 10 C.F.R. § 51.23(b).  In addition to meeting the four criteria, 

the Commission noted that a petitioner seeking a waiver must show that there is something 

extraordinary about the subject matter of the proceeding such that the rule should not apply.   

There is something extraordinary involved in this license renewal application: the immediate 

adjacency of a dry cask storage facility that could pose a long-term threat to the interests and 

viability of a federally-recognized Indian Tribe and its reservation homeland.6 

 The threat to the very viability of a federally-recognized Indian Tribe and its reservation 

homeland was not considered in the rulemaking proceeding on Section 51.23(b). The immediate 

adjacency of the PIIC reservation to the PI ISFSI is a unique case and not common to a large 

class of facilities. The waiver of 10 C.F.R. § 51.23(b) is necessary to evaluate the potential 

environmental and safety impacts on the PIIC resulting from the loss of institutional controls if 

funds are not available to implement the critical safety facilities for long-term storage identified 

in the Continued Storage Rule and GEIS. The PIIC is asking for procedural relief in this waiver 

request. There is considerable precedent for federal agencies to provide additional process and 

procedural protection for federally-recognized Indian Tribes, including the Commission’s 

																																																													
5 Limerick, CLI-13-07 at 11.   
6 For example, federal agencies are subject to the provisions of the various executive memoranda first 
initiated by President Clinton, and affirmed by subsequent Presidents.  See Memorandum, Government-
to-Government Relations With Native American Tribal Governments, 59 Fed. Reg. 22951 (April 29, 
1994).   This memorandum requires that federal agencies “assess the impact” of their action on tribal trust 
resources and “assure that tribal government rights and concerns are considered.” As a general matter, 
courts have emphasized that special attention to procedural fairness is required because of the “overriding 
duty of our federal government  to deal fairly with Indians wherever located” and have used the existence 
of a generalized trust responsibility to impose obligations of procedural fairness on the United States in 
making decisions affecting Indian Tribes.  See Morton v. Ruiz, 415 U.S. 199, 236 (1974). 
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directive to the NRC staff in a Staff Requirements Memorandum in connection with Uranium 

Recovery: 

The staff should develop and implement an internal protocol for interactions with 
Native American Tribal Governments that allows for custom tailored approaches 
that will address both NRC and Tribal interests on a case-by-case basis. The staff 
should assess what policies other federal agencies have for interactions with 
Native American Tribal Governments and report those findings, which could 
determine the efficacy of an NRC policy statement, to the Commission.7 
 

Certainly the significant issues raised in PIIC’s contention warrant a “custom tailored approach,” 

i.e., the grant of a waiver from a generic finding. The trust responsibility of the federal 

government provides a legitimate basis for the grant of procedural relief from the Commission’s 

generic rule in 10 C.F.R. § 51.23(b).   

B. The Federal Trust Responsibility 

 Neither the Staff nor NSPM contest that the federal government owes a trust 

responsibility of measured by the highest fiduciary standard,8 that this duty obligates the federal 

government to protect and serve the best interests of tribes and their members,9 and that 

obligation includes the protection of Indian trust lands from alienation, confiscation, 

environmental degradation, or the risk of environmental degradation.10  Instead, each attempts to 

reduce the trust responsibility to a mere platitude, and argues that the responsibility does not 

obligate the federal government from control of exceedingly dangerous uses of adjoining land 

owners.  Both arguments are without merit and are contrary to law and policy. 

																																																													
7 SRM-M081211 (ADAMS Accession No. ML090080206, January 2009). 
8 PIIC Motion for Leave to File a New Contention After Issuance of the NRC’s Continued Storage of 
Spent Fuel Final Rule, at 3 n. 14. 
9 Id., n. 15. 
10 Id., n. 17 (citing Lane v. Pueblo of Santa Rosa, 249 U.S. 110 (1919); Cramer v. United States, 261 U.S. 
219 (1923); Pyramid Lake Paiute Tribe v. Morton, 354 F.Supp. 252, 256 (D.D.C. 1972); Fort Mojave 
Indian Tribe v. United States, 23 Cl. Ct. 417, 426 (1991). 
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 Relying on dicta in Skokomish Tribe of Indians v. FERC, 121 F.3d 1303 (9th Cir. 1997), 

Staff contends that the NRC’s trust responsibility is fulfilled by mere compliance with applicable 

statutes and that it imposes no greater obligation than that owed to the general public.11  This 

suggestion attempts to turn the trust obligation on its head.  But the Skokomish dicta did not mark 

a sea change in the trust responsibility doctrine in the Ninth Circuit.  Rather, the Ninth Circuit 

has determined that “although the Secretary also has duties to all United States citizens, ‘[t]he 

Secretary’s conflicting responsibilities and federal actions taken in the ‘national interest’ . . . do 

not relieve him of his trust obligations.”’12   

 The trust doctrine is a priori to agency authority as defined in any federal statute and, as 

such, it limits the discretion the agency may otherwise have pursuant to a broad congressional 

delegation in an enabling statute. In other words, the trust doctrine demands that the NRC 

administer the AEA and its NEPA obligations so as to minimize the adverse impacts on the PIIC.  

The trust responsibility thereby shapes the agency obligation under its authorizing statute, rather 

than the exact opposite, as suggested by the Staff.  The federal courts have interpreted the trust 

responsibility to require duties beyond the plain language of the enabling statute and even where 

the statute is silent on the issue,13 and have determined that the trust reasonability may be 

breached even if the federal government’s conduct may not be “arbitrary and capricious.”14  

																																																													
11 NRC Staff Answer at 3 n. 14. 
12 See Northern Cheyenne Tribe v. Lujan, 804 F. Supp. 1281, 1285 (D. Mont. 1991) (citing Memorandum 
Opinion, at 29 (May 28, 1985), issued by Northern Cheyenne Tribe v. Hodel, 851 F.2d 1152 (9th Cir. 
1988)); see also Navajo Tribe of Indians v. United States, 364 F.2d 320, 323-24 (Ct. Cl. 1966).   
13 See Blue Legs v. U.S. Bureau of Indian Affairs, 867 F.2d 1094, 1098-1101 (8th Cir. 1989)(Trust 
responsibility imposed duty on BIA and IHS under the Snyder Act and the Resource Conservation and 
Recovery Act to clean up waste located on Indian lands even though neither statute explicitly referenced 
the trust responsibility or the obligation); White v. Califano, 581 F.2d 697, 698 (8th Cir. 1978)(Where state 
lacked authority to provide critical health care services to tribal member, trust relationship imposed duty 
on federal government to provide such services even where the statute was silent on the issue). 
14 Jicarilla Apache Nation v. United States, 100 Fed. Cl. 726, 740 n. 18 (2011)(government’s conduct in 
executing its trust duties are not subject to traditional arbitrary and capricious review); Jicarilla Apache 
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Judge Seymour summarized the issue in the famous dissent-that-became-the-majority opinion in 

Jicarilla Apache Tribe v. Supron Energy Corp.: 

[T]he most significant error the majority makes is its employment of 
administrative law analysis without considering what role, if any, the Secretary’s 
fiduciary duty should play in a court’s examination of his administrative 
action. . . . [T]he Secretary’s actions in a situation such as this are constrained by 
principles of Indian trust obligations as well as by standards of administrative 
law.15  

These cases demonstrate that the federal trust responsibility informs the responsibilities of 

executive agency action and requires more than mere minimal compliance where, like here, trust 

assets are implicated.  The suggestion that the trust responsibility imposes no duty on the federal 

government that it does not already owe to the general public is simply contrary to over two and 

a half centuries of law and policy of this Country.    

 NSPM, in turn, attempts to sweep away the trust responsibility with three broad and 

unsupported statements.  First, NSPM suggests that PIIC “provides no legal support” for its 

position that the trust responsibility requires the NRC to take a thorough hard look at reasonably 

foreseeable catastrophic events that would decimate the Community’s lands and people.16   This 

statement, of course, ignores the cases cited throughout PIIC’s Motion Memorandum, and 

especially at pages 2-4, which, significantly, NSPM does not discuss or attempt to distinguish.    

 Second, NSPM, citing the Gros Ventre case, boldly states “nor does the trust obligation 

dictate that third party land (such as the NSPM ISFSI) be regulated in the best interest of Indian 

tribes.”17  This contention, simply put, is untrue and is inconsistent with innumerable cases that 

provide precisely the opposite.  In fact, federal courts have specifically recognized a tribe’s right 

																																																													
Tribe v. Supron Energy Corp, 782 F.2d 855 (10th Cir. 1986), reconsideration en banc adopting dissenting 
opinion of Judge Seymour, 728 F.2d 1555, 1566 (10th Cir. 1984). 
15 Jicarilla Apache Tribe, 782 F.2d 855, reconsideration en banc adopting dissenting opinion of Judge 
Seymour, 728 F.2d 1555, 1566 (10th Cir. 1984).   
16 NSPM Answer at 5. 
17 NSPM Memo at 6. 
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to regulate third-party off-reservation conduct that impacts its rights18 and relied on the trust 

responsibility to control third party off-reservation conduct that adversely impacts, or has the 

potential to adversely impact, tribal interests.19  

 For example, in Pyramid Lake Paiute Tribe of Indians v. Morton,20 the court vacated 

regulations that diverted water to off-reservation irrigation districts from rivers that provided 

water to the Tribe’s reservation.  The Court determined that the Secretary was obligated to 

formulate a regulation that would preserve water for the Tribe and that was required because of 

the fundamental importance of water to the life of the reservation and the “moral obligation of 

the highest responsibility and trust” that the United States acting through its executive agencies 

has assumed.21 

 Another apt example is Northern Cheyenne Tribe v. Hodel.22  There, the court considered 

Interior’s offer to lease 2.24 billion tons of federal coal in the Powder River region of Montana 

and Wyoming for mining.  Like here, the land involved bordered the Tribe’s reservation.  The 

leases were challenged by the Tribe because, inter alia, the impact of the mining on the Tribe’s 

homeland and its people.  In its order for remand, the court directed that –  

The district court should now promptly hold an evidentiary hearing to determine 
these [comparative] costs [to the parties] and then decide whether or not an 
injunction is appropriate.  If the district court should determine that the threatened 
harm to the environment, including the cultural, social and economic cost to the 
Tribe, would be irreparable and that the balance of equities favors the Tribe, all 
mining shall be stayed until the Secretary completes his new review.23 

 

																																																													
18 See Montana v. United States, 450 U.S. 544, 1254 and 1258 (1982).   
19 See Hodel, 851 F.2d at 1158; Confederated Salish and Kootenai Tribes of Flathead Reservation, 
Montana v. Namen, 665 F.2d 951, 964-65 (9th Cir. 1982); Pyramid Lake Paiute Tribe of Indians v. 
Morton, 354 F. Supp. 252, 256-59 (D.D.C. 1972).  
20 354 F.Supp. 252 (D.D.C. 1972). 
21 Pyramid Lake Paiute Tribe, 354 F.Supp. at 256. 
22 851 F.2d 1152 (9th Cir. 1988). 
23  851 F.2d at 1158. 
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As in Northern Cheyenne Tribe, the PIIC submits that the reasonably foreseeable, and readily 

measurable potential impacts from the storage of high level spent nuclear fuel be evaluated.  As 

the Court there concluded, the reach of the trust responsibility – to assess the potential for 

irreparable harm to the cultural, social and economic lives of the PIIC – focuses not on the 

location of the conduct as NSPM suggests, but on the impact of that conduct on the trust corpus.  

NSPM’s contention to the contrary is simply unfounded.  

 Third, NSPM contends that PIIC is urging the NRC to violate its regulations by 

employing a more rigorous review than may be required absent the potential impact on tribal 

trust resources.24  That suggestion is unworthy of any substantive response. 

 NSPM and NRC Staff assertions that the trust responsibility means that the PIIC is only 

entitled to the simple compliance with regulations applicable to the general public defy basic 

tenets of federal Indian law and legal interpretation.  The NSPM and NRC Staff interpretation 

would render the trust responsibility meaningless.  It’s as if the trust responsibility was only 

meant to elevate Tribal status to that of the general public, rather than providing special 

consideration to sovereign nations, above and beyond what is provided to the general public. 

 Rather than asking for a non-compliance with regulations, PIIC is asking that NRC 

recognize its special trust responsibility in this unique case and: 1) take action to assure that the 

NRC’s assumptions underlying the Continued Storage Rule – replacing the casks, ISFSI and dry 

transfer system (DTS) every 100 years – will be funded so that the statutory duty to provide 

reasonable assurance of adequate protection of the public health and safety and promote the 

common defense and security will be met for the PIIC; and 2) consider the unique impacts on the 

PIIC and its reservation homeland in the reasonably foreseeable scenario that institutional 

																																																													
24 NSPM Answer at 5 and 6. 
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controls may not exist or that adequate funding will not be available to reload the casks and 

rebuild the ISFSI every 100 years.  The special trust responsibility to the PIIC dictates that the 

NRC’s generic assumptions be assured in this site-specific proceeding due to the PIIC’s 

reservation homeland adjacent to the continued storage facility, and that the NRC also conduct a 

site-specific environmental impact analysis of potential impacts should the assumptions in the 

Continued Storage Rule and GEIS not be fulfilled. The requested waiver would allow this 

analysis to occur.  

C. PIIC’s Contention. 

 In addition to the waiver criteria, NSPM also argues that the PIIC’s new contention did 

not meet the NRC’s contention admissibility standards because the PIIC’s claim that the loss of 

institutional controls is a foreseeable event that is not evaluated is “unsupported by facts,” the 

PIIC’s assertion that there remains a question regarding how to assure funding over the long term 

and indefinite scenarios is “unsupported by law,” and the PIIC’s assertion that the NRC has 

omitted findings required by the Atomic Energy Act is “unsupported by facts or law.” 

Each of these is discussed below.   

1. Reasonable Foreseeability 

NSPM asserts that the PIIC’s claim that the reasonably foreseeable event of failed 

barriers maintained by institutional controls was not assessed is wrong because PIIC does not 

factually support the “reasonably foreseeable” claim and failed barriers were qualitatively 

assessed in any event.  In response, PIIC would emphasize that the NRC assumed that eventually 

casks and ISFSIs would have to be replaced, and that a DTS would need to be constructed.  

These are foreseeable events to deal with the potential for “failed barriers.”  These are 

“maintenance or remedial actions” that NRC believes will be necessary for “monitoring, and 
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controlling or remediating releases.”  At the very least, NRC must take action, such as explicitly 

requiring the creation of the requisite funding for institutional controls, that will assure that NRC 

assumptions will come to fruition in this specific licensing case. 

NSPM asserts that the finding of “LARGE” impacts from the permanent failure of 

institutional controls renders PIIC’s argument that the GEIS analysis must be “more complete” 

immaterial and would not make a difference in the outcome of the proceeding.  This ignores the 

very real possibility that a more refined analysis would identify mitigating mechanisms – central 

to a NEPA analysis – that may result from the PIIC request for a comprehensive analysis.  In 

addition, the special trust responsibility to the PIIC and the unique circumstances of this case, 

i.e., the PIIC, rather than general public, will be most directly affected by the “LARGE” impacts 

that would result from the failure of institutional controls, demand that the NRC assure that its 

general assumptions about longer term continued storage safety (replacement casks, ISFSI and 

DTS) will be adequately funded.  Imposing conditions to make this assured funding happen 

would make a difference to the outcome of this proceeding. 

2. Funding 

NSPM argues that there are existing regulations, contractual arrangements and state 

provisions that will address the funding issue and that it cannot be assumed that NSPM and 

appropriate government agencies will not adhere to these requirements and arrangements. The 

costs of maintenance, monitoring and controlling or remediating releases with replacement 

casks, a new ISFSI, and DTS are potentially very large (i.e. $584 million to replace 98 casks at 

$5.96 million per cask in 2013 dollars), and there is no state or federal statutory mandate, 

regulatory requirement, or license condition that requires the collection of these enormous 

amounts of money. These costs were not originally anticipated or included in the existing 
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regulatory provisions, and further assurance that such costs will be covered should be provided 

now by actions and conditions requiring the beginning of fund accumulation.  In addition, a more 

comprehensive site-specific analysis of the costs of the new casks, ISFSI and DTS should be 

conducted, with projections to the time period of long-term storage, given the enormous 

discrepancy between the per cask cost at the PI ISFSI and those assumed by the NRC in the 

Continued Storage Rule GEIS. 

3. The Atomic Energy Act 
 

NSPM asserts that the PIIC’s claim that NRC has omitted findings required by the AEA 

is unsupported, and specifically argues that the PIIC provides no legal support for its assertion 

that the requested safety determinations are required by the common defense and security or 

public health and safety requirements of the AEA.   In response, the PIIC would note that the 

special nuclear material (SNM) in reactor fuel, including spent fuel licensed to be stored on the 

reactor site, is licensed pursuant AEA Section 53, which provides that the Commission shall 

establish, by rule, minimum criteria for the issuance of specific or general licenses for the 

distribution of SNM depending on the degree of importance to the common defense and security 

or to the health and safety of the public.  The Commission has promulgated such regulations for 

SNM licensing in 10 C.F.R. Part 70.  10 C.F.R. § 70.31 provides, among other things, that no 

license for SNM may be issued if the Commission finds that such issuance would be inimical to 

the common defense and security or would constitute unreasonable risk to the health and safety 

of the public.  ISFSIs are licensed under 10 C.F.R. Part 72.  10 C.F.R. § 72.40(a)(5) requires that 

the Commission find that the applicant’s proposed operating procedures to protect health and 

minimize danger to life or property are adequate.  Section 72.40(a)(13) requires reasonable 

assurance that the activities authorized by the license can be conducted without endangering the 
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health and safety of the public.  Section 72.40(a)(14) provides the NRC cannot issue the license 

if the Commission believes that issuance would be inimical to the common defense and security 

or to the health and safety of the public.  Physical protection of stored spent fuel is addressed in 

part in 10 C.F.R. § 73.51(b)(1) which directs each licensee to establish and maintain a physical 

protection system with the objective of providing high assurance that activities involving spent 

nuclear fuel do not constitute an unreasonable risk to public health and safety. 

The NRC staff also argued that the AEA does not require the NRC to make a safety 

finding on ultimate disposal of spent fuel in individual licensing actions.  However, the PIIC is 

not asking for a safety finding on ultimate disposal.  Rather, the PIIC is asking for an appropriate 

finding (or a condition to support a finding) that longer term storage on this site will be safe and 

that the funding needed to support that finding and the activities necessary for safety as assumed 

in the GEIS – replacement casks, new ISFSI, and construction and operation of a DTS – will in 

fact be available, as well as a site-specific impact analysis on the PIIC and its reservation 

homeland should those assumptions never be fulfilled. 

4. Other NSPM and NRC Staff Arguments 
 

NSPM asserts that, to the extent that PIIC is challenging NSPM’s financial qualifications 

and its ability to fund spent fuel management, PIIC is untimely.  Our response to this assertion is 

that the new information reflecting on the ability to fund spent fuel management is the NRC’s 

assumption in the Continued Storage Rule and supporting GEIS, that safe storage in the longer 

term will require expensive periodic replacement of casks, the ISFSI and a DTS.  This 

information only became available when the Commission officially published the Continued 

Storage Rule and supporting GEIS. 
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The NRC Staff also asserts that PIIC fails to raise a genuine dispute with the license 

application.  In response, PIIC notes that our contention raises a genuine issue on the viability of 

compliance with the GEIS assumptions (replacing casks and ISFSI every 100 years, and 

construction and operation of a DTS) absent some assured mechanism to fund such activities.  

III. CONCLUSION 

For the foregoing reasons, the PIIC’s motion for leave to file a new and amended 

contention should be granted and its new contention should be admitted. 

 
Respectfully submitted, 

Signed (electronically) by Philip R. Mahowald 
______________________________________ 
Philip R. Mahowald 
General Counsel 
Prairie Island Indian Community 
5636 Sturgeon Lake Road 
Welch, Minnesota 55089 
651-267-4006 

      pmahowald@piic.org 

 

      Joseph F. Halloran 
      Jacobson, Magnuson, Anderson & Halloran 
      335 Atrium Office Building 
      1295 Bandana Boulevard 
      Saint Paul, Minnesota 55108 
      (651) 644-4710 
November 24, 2014    jhalloran@thejacobsonlawgroup.com  
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