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I. Introduction. 

E'C 1 t f Q7 

This matter is before the Commission on a joint motion by six individual employees 

("petitioners") of the St. Mary's Medical Center in Evansville, Indiana, who each seek to quash a 

subpoena issued by the Office of Investigations ("01"). The hospital joins the motion. For the 

reasons stated below, we deny the petitioners' joint motion and enforce the subpoenas. 

II. Factual Background. 

St. Mary's Medical Center is a hospital located in Evansville, Indiana, and holds an NRC 

license, issued under 10 C. F. R. Part 30, which authorizes the use of byproduct materials in the 

hospital 's nuclear medicine program. On or about April 10, 1997, the hospital terminated an 

employee who worked in administering that program. Subsequently, 01 developed information 

indicating that the hospital may have terminated the employee in retaliation for raising safety 

concerns, a potential violation of 42 U.S.C. §5851 and 10 C.F.R. §30.7. When an 01 

investigator informally spoke to one of the former employee's supervisors in an attempt to 

schedule an interview, that individual claimed that the hospital had terminated the former 
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employee "for cause." But both this individual and other hospital employees rejected 01 

requests for interviews and refused to speak further with 01 investigators. Accordingly , on 

September 5, 1997, 01 issued the six subpoenas in question here and served them on the 

hospital 's attorney. 

The six subpoenas are directed to: the hospital's Director of Human Services, who is 

responsible for personnel records at the hospital; two of the terminated employee's supervisors, 

the Director of Radiology and the Nuclear Medicine Supervisor; and three co-workers of the 

terminated employee, including a Nuclear Medical Technician , a part-time Consultant and 

Radiation Safety Officer, and a part-time Nuclear Medical Assistant. Each of the six subpoenas 

recites that the respective individual has been subpoenaed "to testify in the matter of [the 

terminated employee] and St. Mary's Medical Center. " The subpoena also directs each 

individual "to provide any and all documents related to the performance or termination of [the 

terminated employee]." 

On October 10, 1997, the petitioners filed their Joint Motion, seeking to quash the 

subpoenas. First, after correctly quoting the subpoenas, the petitioners allege that "[t]he 

subpoenas provide no additional information as to what specifically the NRC seeks nor do the 

subpoenas or any other document . .. put the [petitioners] on notice of the specific allegations 

or charges being investigated by the NRC." Memorandum In Support of Motion to Quash 

("Memo.") at 1. Second, the petitioners allege that they are entitled to "written notice of the 

specific claims asserted against [the hospital] . .. " but that the NRC has not provided that 

notice, id. at 2, although the petitioners fail to cite any case for the proposition that written 

notice is required. Finally, petitioners argue that the subpoenas violate their Fourth Amendment 

rights because they "are too indefinite in scope to be enforceable. There is no specific 

description, limiting what is requested as to time and subject. The scope of each subpoena is 
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limitless." Memo. at 2, citing U.S. v. Morton Salt Company, 338 U.S. 632 (1950) and Donovan 

v. Lone Steer Inc. , 464 U.S. 408 (1984). 

Ill. Analysis . 

A. Applicable Statutes and Regulations. 

In section 161 c of the Atomic Energy Act ("AEA") of 1954, as amended, Congress 

explicitly provided that the NRC 

is authorized . .. to make such studies and investigations, obtain 
such information ... as the Commission may deem necessary 
and proper to assist it in exercising any authority provided in this 
Act, or in the administration or enforcement of this Act, or any 
regulations or orders issued thereunder. For such purposes, the 
Commission is authorized .. . by subpoena to require any person 
to appear and testify, or to appear and produce documents, or 
both at any designated place. 

42 U.S.C. §2201 (c) (emphasis added) . Section 11 s of the AEA, in turn, defines "person" as (1) 

any individual, corporation , partnership, firm , association , trust, estate, public or private 

institution, group ... and (2) any legal successor, representative, agent, or agency of the 

foregoing ." 42 U.S.C. §2014(s) . 

In addition , section 211 of the Energy Reorganization Act ("ERA") of 1974, as 

amended, provides specific guidelines for the protection of workers in nuclear-related activities. 

Specifically, 

[n]o employer may discharge any employee or otherwise 
discriminate against any employee . .. because the employee ... 
[inter alia] (A) notified his employer of an alleged violation of this 
Act or the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.) ; 
(B) refused to engage in any practice made unlawful by this Act or 
the Atomic Energy Act of 1954, .. . (D) commenced , caused to be 
commenced , or is about to commence or cause to be commenced 
... a proceeding for the administration or enforcement of any 
requirement imposed under this Act or the Atomic Energy Act of 
1954, as amended; .. . or (F) assisted or participated . . . in such 
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a proceeding . .. or in any other action to carry out the purposes 
of this Act or the Atomic Energy Act of 1954, as amended. 

42 U.S.C. §5851 (a)(1 ). An "employer," under the ERA, includes "a licensee of the Commission 

or of an agreement State . ... " 42 U.S.C. §5851 (a)(2)(A). 

The Commission has adopted regulations implementing section 161 of the AEA and 

section 211 of the ERA for each area of licensing activities that it regulates.1 The regulation 

implementing employee protection for activities under Part 30 is found at 10 C.F.R. §30.7, 

which prohibits "[d]iscrimination by a Commission licensee . .. " 10 C.F.R. §30.7(a). 

"Discrimination includes [but is not limited to] discharge and other actions that relate to 

compensation , terms, conditions, or privileges of employment. " ld. 

(I)[P]rotected activities include but are not limited to: (i) Providing 
the Commission or his or her employer information about alleged 
violations of either [the AEA or the ERA] . . . or possible violations 
of requirements imposed under either of those statutes; 
(ii) Refusing to engage in any practice made unlawful under either 
of the statutes . .. or under these requirements if the employee 
has identified the alleged illegality to the employer; (iii) Requesting 
the Commission to institute action against his or her employer for 
the administration or enforcement of these requirements . . .. " 

10 C.F.R. §30.7(a)(1) . 

B. Agency Subpoena Case Law. 

In general , an agency subpoena is enforceable if (1) it is for a proper purpose 

authorized by Congress; (2) the information sought is clearly relevant to that purpose and 

adequately described; and (3) statutory procedures are followed in the subpoena's issuance. 

110 C.F.R. §30.7, like 10 C.F.R. §50.7 and the other regulations governing employee 
protection, were adopted under both section 161 of the AEA and section 211 of the ERA. See 
Five Star Products, Inc. and Construction Products Research, Inc., CLI-93-23, 38 NRC 169, 
177 n.2 (1993). 
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United States v. Powell, 379 U.S. 48, 57-58 (1964) ; United States v. Construction Products 

Research. Inc. et al., 73 F.3d 464, 469-71 (2d Cir.), cert. denied 117 S.Ct. 294 (1996) 

(enforcing NRC subpoena) ; United States v. Comley, 890 F.2d 539, 541 (1st Cir. 1989) 

(enforcing NRC subpoena); EEOC v. Quad/Graphics. Inc., 63 F.3d 642, 645 (7th Cir. 1995); 

Five Star Products. et al. , CLI-93-23, 38 NRC 169, 178 (1993). The NRC may begin an 

investigation "merely on suspicion that the law is being violated , or even just because it wants 

assurances that it is not." United States v. Morton Salt Company, 338 U.S. 632, 642-43 (1950); 

Construction Products Research, supra, 73 F.3d at 470; U.S. v. Oncology Services Corp., 60 

F.3d 1015, 1019 (3d Cir. 1995) (enforcing NRC subpoena) . In short, an agency's subpoena 

power is essentially analogous to the broad subpoena powers accorded to a grand jury. 

Powell , 379 U.S. at 57; Morton Salt Company, 338 U.S. at 642-43; Oklahoma Press Company 

v. Walling , 327 U.S. 186, 209 (1946) . 

C. Discussion. 

In the Joint Motion, petitioners raise only one challenge to the subpoenas: that of 

vagueness or indefiniteness. However, this challenge approaches the frivolous. The 

subpoenas, on their face , clearly identify not only the general area of investigation by the 

agency -- the termination of a named individual -- but also limit the demand for document 

production to two clearly defined areas -- documents related to that individual's "performance or 

termination ." We cannot see how much more clearly the subpoena could define the target of 

the inquiry or the records required to be produced. It is true that there is no time frame 

expressed in the subpoena. But the employee was only terminated on one occasion -- as far 

as we are aware -- and the Joint Motion does not allege that production of her personnel file 
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and related records (along with any other related documents) would be unduly burdensome.2 

Moreover, federal district courts in Indiana have enforced subpoenas of this nature that had no 

greater precision were far more burdensome. See~. EEOC v. Gladieux Refinery. Inc., 631 

F.Supp. 927 (N.D. ln. 1986). 

Furthermore, the cases cited by the petitioners do not support their claim of 

"vagueness. " As noted above, Morton Salt provides administrative agencies with broad 

subpoena powers. As we have noted, the subpoenas give petitioners adequate notice of the 

scope of the agency's investigation: the job performance and termination of the named former 

employee. Moreover, as noted in both Morton Salt and Construction Products Research, the 

NRC can review this employee's termination simply for "assurance" that the hospital did not 

violate an NRC regulation when it terminated the employee. In fact, the subpoenas reviewed in 

Construction Products Research sought exactly the same kind of material at issue in this case 

for exactly the same reasons. Likewise, Donovan v. Lone Steer, 464 U.S. 408 (1984) does not 

support petitioners' claim. In that case, the Supreme Court enforced an agency subpoena for 

payroll and sales records, holding that entry onto the grounds of the target company in order to 

serve the subpoena did not constitute an illegal search and seizure under the Fourth 

Amendment. The Supreme Court distinguished that case from an earlier case (which the 

petitioners quote but misattribute to Lone Steer) in which the Court required a warrant for an 

administrative "search" on the non-public areas of a business. 

In sum, we find no support for the petitioners' claim that the 01 subpoenas are vague 

and indefinite. The subpoenas clearly notify the petitioners that the NRC is conducting an 

21n order to show that the "subpoena is excessively burdensome, [the hospital) must 
show that compliance would threaten the normal operation of its business. " Quad/Graphics, 63 
F.3d at 648, citing EEOC v. Bay Shipbuilding Corp. , 668 F.2d 304, 313 (7th Cir. 1981). 
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inquiry into the termination of a named employee. That inquiry is within the jurisdiction of the 

NRC. The petitioners have not alleged any other defect with the subpoenas or that the 

subpoenas are unduly burdensome. Accordingly, the joint motion to quash will be denied. 

IV. Conclusion. 

For the reasons stated above, the joint motion to quash is denied. The six subpoenas 

are hereby enforced. Because the return date originally set forth in the subpoenas has passed, 

we establish a new enforcement date twenty-one days from the date of this Order. The Office 

of Investigations may reschedule that date in negotiations with the subpoenaed employees. 

Dated at Rockville , Maryland 
this //'/!! day of December, 1997. 

For the Commission 
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