
November 17, 2014 
 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
 
In the Matter of  ) 

 ) 
STRATA ENERGY INC.  )   Docket No. 40-9091-MLA 

 ) 
(Ross In Situ Uranium Recovery  )  ASLBP No. 12-915-01-MLA 
Site)  ) 
 
 

NRC STAFF’S REPLY PROPOSED FINDINGS OF FACT  
AND CONCLUSIONS OF LAW 

 
 

I.   INTRODUCTION 
 

In accordance with 10 C.F.R. § 2.1209 and the Atomic Safety and Licensing Board’s 

Board) June 2, 2014 scheduling order in this proceeding,1 the NRC Staff (Staff) hereby submits 

its reply proposed findings of fact and conclusions of law (“Reply Findings” or “RFF”) regarding 

Contentions 1, 2 and 3.2  In these Reply Findings, the Staff sets forth its reply to the proposed 

findings of fact and conclusions of law that have been submitted by the Natural Resources 

Defense Council and the Powder River Basin Resource Council (collectively Joint Intervenors) 

concerning the adequacy of the Staff’s environmental review of Strata Energy, Inc.’s (Strata’s) 

application for a combined NRC source and 11e.(2) byproduct material license to be used in 

connection with the proposed Ross in-situ uranium recovery (ISR) facility in Crook County, 

                                                

1 See Memorandum and Order (Granting Requests to Revise Dispositive Motion Briefing Schedule; 
Revised General Schedule) (Jun. 2, 2014), Appendix A.  

2 The Staff filed its Proposed Findings on November 3, 2014.  See NRC Staff’s Proposed Findings of Fact 
and Conclusions of Law (Nov. 3, 2014) (“Staff’s Proposed Findings” or “Staff’s PFF”).  In these Reply 
Findings on Contentions 1, 2 and 3, the Staff continues that numbering sequence.  
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Wyoming.3  For the reasons set forth in the Staff’s Proposed Findings of Fact and Conclusions 

of Law, and in the Reply Findings set forth below, the Staff submits that the Atomic Safety and 

Licensing Board (Board) should dismiss Contentions 1, 2, and 3 and affirm that the Staff has 

met its burden of demonstrating that the FSEIS complies with applicable law.4 

II. RULINGS ON LEGAL ISSUES 

5.26. Throughout their Proposed Findings, the Intervenors rely on regulations 

promulgated by the Council on Environmental Quality (CEQ) to support their claims.  See 

Intervenors’ PFF at ¶¶ 25-29, 46-47, 99-104, 188-96, and 240.  However, with the exception of 

40 C.F.R. §§ 1508.8(b)5 and 1508.14,6 which have been directly incorporated by reference into 

the NRC’s NEPA-implementing regulations at 10 C.F.R. Part 51,7 none of the referenced CEQ 

regulations apply to the Staff’s environmental review of the Ross Project.   

5.27. The Commission has long taken the position, as an independent regulatory 

agency, that it is not bound by the regulations of the CEQ.  According to 10 C.F.R. § 51.10(a), 

the NRC takes “account of the regulations of the [CEQ] published November 29, 1978 [. . .] 

                                                

3 See Natural Resources Defense Council’s & Powder River Basin Resource Council’s Proposed 
Findings of Fact & Conclusions of Law for Environmental Contentions 1, 2 and 3 (Nov. 3, 2014) 
(“Intervenors’ Proposed Findings” or “Intervenors’ PFF”).  While the Staff responds to many of the 
statements made in the Intervenors’ Proposed Findings, for those that are not addressed in these Reply 
Findings, the Staff maintains its objections to the Intervenors’ positions as set forth in the Staff’s previous 
legal and evidentiary filings in this matter.  

4 The Staff does not address Strata’s proposed findings of fact and conclusions of law herein, having 
identified no substantial disagreement therewith. See Strata Energy, Inc.’s Proposed Findings of Fact and 
Conclusions of Law (Nov. 3, 2014) (“Strata’s Proposed Findings” or “Strata’s PFF”). 

5 See Intervenors’ PFF at ¶¶ 28, 188, 240. 

6 See id. at ¶ 188. 

7 See 10 C.F.R. § 51.14(b). 
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voluntarily, subject to certain conditions.”  The conditions referenced in 10 C.F.R. § 51.10(a) are 

set forth in 10 C.F.R. § 51.10(b)(1)-(3).  10 C.F.R. § 51.10(b) states in pertinent part: 

The Commission recognizes a continuing obligation to conduct its domestic 
licensing and related regulatory functions in a manner which is both receptive to 
environmental concerns and consistent with the Commission’s responsibility as 
an independent regulatory agency for protecting the radiological health and 
safety of the public.8   

 
The Commission has recently stated that “the NRC, as an independent regulatory agency, ‘is 

not bound by those portions of CEQ’s NEPA regulations’ that, like section 1502.22,9 ‘have a 

substantive impact on the way in which the Commission performs its regulatory functions,”10 

and have not been directly incorporated by reference into 10 C.F.R. Part 51.11   

 5.28. The Intervenors cite Brodsky v. NRC, 704 F.3d 113, 120 n.3 (2d Cir. 2013), for 

the proposition that “[t]he weight of authority . . . holds CEQ regulations binding on federal 

agencies,” including the NRC.  Intervenors’ PFF at ¶ 26.  However, none of the cases cited in 

Brodsky addressed the question of whether CEQ regulations are binding on the NRC – most, in 

fact, involved Federal agencies that are not independent regulatory agencies.12  Furthermore, 

                                                

8 Id. § 51.10(b).   

9 The Intervenors rely upon 40 C.F.R. § 1502.22 several times in their Proposed Findings.  See, e.g., 
Intervenors’ PFF at ¶¶ 29, 47, 102, 104, 189, 240. 

10 Pacific Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-11-11, 74 NRC 427, 
443-44 (2011) (holding that licensing board erred in its reformulation of an admitted contention to the 
extent that it would make 40 C.F.R. § 1502.22 binding on the NRC) (internal citations omitted).  

11 See, e.g., 10 C.F.R. §§ 51.10(b)(2),(3), 51.14(b), 51.29(a)(1), 51.70(c), 51.88, 51.95(c)(1), 51.124, and 
Appendix A to Subpart A. 

12 See Brodsky, 704 F.3d at 120 n.3 (citing Piedmont Envtl. Council v. FERC, 558 F.3d 304, 318 (4th Cir. 
2009); City of Dallas v. Hall, 562 F.3d 712, 722 (5th Cir. 2009); Colorado Wild v. U.S. Forest Serv., 435 
F.3d 1204, 1209 (10th Cir. 2006); Defenders of Wildlife v. Hogarth, 330 F.3d 1358, 1369 (Fed. Cir. 2003); 
Heartwood, Inc. v. U.S. Forest Serv., 230 F.3d 947, 949 (7th Cir. 2000)). 
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the Intervenors omit references in Brodsky alluding to contrary decisions by other Circuits.13  

Finally, while the Brodsky court noted that the NRC in that case did not argue that CEQ 

regulations were not binding upon the agency,14 the Commission has yet to countermand the 

position it adopted in Diablo Canyon that, with limited exceptions, the CEQ’s regulations are not 

binding upon the agency.15  At most, therefore, this decision binds proceedings that are, or may 

be, subject to the authority of the U.S. Court of Appeals for the Second Circuit, which is not the 

case here.   

 5.29. Additionally, many of the provisions that the Intervenors cite do not support their 

claim that the FSEIS violates NEPA.  For example, the Intervenors state that, “where data [is] 

essential to a reasoned choice among alternatives and the overall costs of obtaining it are not 

exorbitant, the agency shall include the information in the environmental impact statement,” 

citing 40 C.F.R. § 1502.22(a) and interpreting case law.  Intervenors’ PFF at ¶ 102 (citations 

omitted); see also ¶¶ 29, 47, 189, 240.  At no point, however, do the Intervenors explain how the 

additional data they seek is “essential to a reasoned choice among alternatives.”16   

 5.30. Consequently, the regulations cited by the Intervenors that have been 

promulgated by the CEQ (and are not incorporated by reference into the Commission’s own 

NEPA-implementing regulations at 10 C.F.R. Part 51) impose no affirmative requirements on 

                                                

13 See id. (citing Taxpayers of Mich. Against Casinos v. Norton, 433 F.3d 852, 861 (D.C. Cir. 2006) 
(noting that “binding effect of CEQ regulations is far from clear” because authority derived from executive 
order rather than legislation); Limerick Ecology Action, Inc. v. U.S. Nuclear Regulatory Comm’n, 869 F.2d 
719, 725 (3d Cir. 1989) (“CEQ guidelines are not binding on an agency that has not expressly adopted 
them.”)). 

14 See id. 

15 See Diablo Canyon, CLI-11-11, 74 NRC at 443-44. 

1616 40 C.F.R. § 1502.22(a). 
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the Staff, and they cannot support the Intervenors’ arguments regarding the sufficiency of the 

Staff’s FSEIS for the Ross Project.   

III. FINDINGS OF FACT 

A. Contention 1 

6.63. In paragraph 37 of their Proposed Findings, the Intervenors state that Regulatory 

Guide 4.14 notes that at least one well “must” be hydrologically upgradient to serve as a source 

for background samples.  Intervenors’ PFF at ¶ 37.  This assertion is incorrect.  Contrary to the 

Intervenors’ statement, Regulatory Guide 4.14 states that samples of groundwater “should be 

collected” from one area located hydrologically upgradient from the proposed tailings area.17  As 

a guidance document, Regulatory Guide 4.14 does not impose requirements on either Strata or 

the Staff.  In addition, the Intervenors’ assertion ignores important context for this regulatory 

guide.  As the Staff explained in its testimony, Regulatory Guide 4.14, last revised in 1980, 

addresses Radiological Effluent and Environmental Monitoring at Uranium Mills.18  While some 

elements of the guidance is appropriately translated to ISR facilities, much of it, including the 

utility of an upgradient well for background monitoring, is not.19  Finally, the Intervenors fail to 

acknowledge that the Staff found that Strata’s reported sampling and analytical methods were 

acceptable as industry standard practices and the parameters analyzed were consistent with 

recommendations in Regulatory Guide 4.14.20  

                                                

17 Ex. SEI008 at 3 (emphasis added).  

18 Ex. NRC044-R2 at A.1.3. 

19 Id.  

20 Id. at A.1.1 (citing Ex. SEI010 at 87-88). 
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6.64. In paragraph 38 of their Proposed Findings, the Intervenors state that the 

Standard Review Plan states that the Staff “must ‘[e]valuate the Applicant’s assessment of 

water quality of potentially affected groundwater resources.’”  Intervenors’ PFF at ¶ 38.  They 

make similar assertions throughout their Proposed Findings.  See, e.g., id. at ¶ 39, 41.  Contrary 

to this and related assertions by the Intervenors, the Standard Review Plan states that the Staff 

“should” perform such evaluations, not that they “must.”21   

6.65. In paragraphs 38 through 41 of their Proposed Findings, the Intervenors list 

some of the acceptance criteria for the Staff’s review of the information characterizing the site, 

including groundwater information, in Strata’s application.  They fail to acknowledge, however, 

that the Staff found during its review of the application for compliance with the Atomic Energy 

Act (AEA) and NRC safety regulations that Strata’s application satisfied these criteria.22  After 

reviewing the data provided by Strata and in response to requests for additional information, the 

Staff concluded that the empirical baseline groundwater data collected provided meaningful 

statistical data; the data were spaced sufficiently in time to capture temporal variations; and the 

water quality parameters evaluated were sufficient to establish pre-operational water quality, 

consistent with NUREG-1569, Section 2.7.2(4).23  While guidance documents do not have the 

                                                

21 See Ex. SEI007 at 59-60.  

22 See Ex. NRC044-R2 at A.1.1 (citing Ex. NRC012); see also Tr. at 424-26 (failing to directly respond to 
question from Board calling for acknowledgment that Staff found that empirical data on groundwater 
quality collected by Strata was consistent with the Standard Review Plan).  

23 Ex. NRC044-R2 at A.1.1. 
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force and effect of law, the Commission has stated that Staff guidance is “at least implicitly 

endorsed by the Commission and therefore is entitled to correspondingly special weight.”24  

6.66. In paragraphs 42 through 45 and 98 through 104 of their Proposed Findings, the 

Intervenors argue that 10 C.F.R. § 40.32(e), the Construction Rule governing in situ uranium 

recovery facilities, does not preclude installation of background groundwater monitoring wells.  

To support their claim, they point to the Statements of Consideration to the Construction Rule, 

wherein the Commission explained that “construction” does not include “monitoring wells that 

are only intended to be used to collect background data or perform background aquifer testing.”  

Intervenors’ PFF at ¶ 43 (quoting 76 Fed. Reg. 56,951, 56,956 (Sept. 15, 2011)).  This quotation 

is, in isolation, an inaccurate portrayal of the Commission’s position on groundwater monitoring 

wells because the Intervenors have omitted the additional relevant portions of the Commission’s 

statement.  Immediately after the quoted text above, the Commission explained:  

However, monitoring wells that are part of an ISR wellfield monitoring network 
would not be permissible because such facilities are necessary to ensure the 
radiological health and safety of the public and that the licensed facility is 

                                                

24 See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-05-15, 61 NRC 365, 375 n.26 
(2005) (quoting Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-900, 28 NRC 
275, 290 (1988)).  In voting to unanimously approve the Standard Review Plan for publication, the 
Commission was aware that the Staff intended to use the Standard Review Plan to determine whether 
the applicant has met the safety requirements for receiving a license and whether the Staff has fulfilled its 
responsibilities under NEPA.  See Commission Voting Record and Comments on SECY-02-0204, 
“Update of Uranium Recovery Guidance Documents” (Agencywide Documents Access and Management 
System (ADAMS) Accession No. ML031270594) (May 7, 2003).  In approving the Standard Review Plan, 
a Commissioner stated: 

These documents incorporate the elements of the Commission’s policy decisions put 
forward in SRMs to SECY-99-012, SECY-99-013, SECY-99-277, and SECY-02-
026.  The publication and utilization of these documents are an acceptable means of 
implementing the Commission’s policy decision for uranium recovery facilities, in lieu of 
rulemaking. 

Id. (Comments and Edits of Commissioner Dicus Concerning SECY-02-0204).  The 
Commission’s approval of the Standard Review Plan to serve in lieu of a rulemaking is further 
evidence that it should be accorded “special weight” in this proceeding.   
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operating within standards determined by the NRC; therefore, these wells have a 
reasonable nexus to radiological health and safety and do not qualify as a site 
preparation activity.25 
  

The site characterization monitoring wells exempted from the Construction Rule were installed 

by Strata and used to develop the information submitted in their application, reviewed by the 

Staff in its SER, and described by the Staff in its FSEIS.26  The additional wells that the 

Intervenors seek to have installed are part of the monitoring well network, and thus, contrary to 

the Intervenors’ assertions,27 fall within the ambit of the Construction Rule’s prohibition on 

construction of facilities having a reasonable nexus to radiological health and safety.28  

Moreover, the Board decisions cited by the Intervenors in support of their interpretation of this 

regulation discussed the application of the Construction Rule only in the context of contention 

admissibility.  In this proceeding, the Board found only that the Intervenors presented sufficient 

information to articulate a factual dispute as to whether the baseline water quality information 

described in the applicant’s environmental report was sufficient to enable the Staff to prepare its 

environmental impact statement.29  The Board did not hold as a matter of law that the wells 

used to develop the Commission-approved background water quality values constituted 

                                                

25 76 Fed. Reg. at 56,956-57. 

26 Exs. NRC001 at A.1.4; NRC044-R2 at A.1.1. 

27 The Intervenors state that “[s]ince neither the AEA nor NRC’s implementing regulations ‘expressly 
prohibit’” the collection of Commission-approved background information, this information must be 
collected in accordance with 40 C.F.R. §§ 1500.2 and 1500.6.  Intervenors’ PFF at ¶ 103.  
Notwithstanding the applicability of those regulations or the Intervenors’ interpretation of them, the NRC’s 
regulations expressly prohibit the gathering of such information. 

28 Ex. NRC001 at A.1.4; see also Tr. at 381-82, 312-13.   

29 Strata Energy, Inc., LBP-12-3, 75 NRC 164, 195 (2012). 
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“monitoring wells that are only intended to be used to collect background data or perform 

background aquifer testing” permitted to be constructed under 10 C.F.R. § 40.32(e).30 

 6.67. In paragraph 49 of their Proposed Findings, the Intervenors state that “an 

accurate representation” of baseline water quality will only be established after the license is 

issued.  To support this declaration, they cite a statement from the testimony of Dr. Kathryn 

Johnson31 on behalf of the Staff, in which she explains why the FSEIS uses the terms “pre-

licensing, site characterization” and “post-licensing, preoperational” instead of “baseline” and 

“background”; a range of testimony that encompasses the entirety of Strata’s direct testimony 

on Contention 1; and a statement in the testimony of Mr. Ralph Knode on behalf of Strata, in 

which he describes the process for installing and developing the perimeter monitoring well 

network.32  None of the cited testimony supports the Intervenors’ assertion.  To the contrary, the 

Staff’s comprehensive testimony on this issue indicates that the Staff carefully described the 

pre-licensing baseline groundwater conditions at the Ross Project site,33 much of which the 

Intervenors reference in paragraphs 52 through 54 of their Proposed Findings. 

 6.68. The Intervenors cite the testimony of Ms. Johari Moore34 on behalf of the Staff to 

support their assertion that “according to the Staff itself, the water quality data considered in the 

FSEIS is limited and not sufficient to properly assess baseline conditions in a quantitative 
                                                

30 Id.  

31 Dr. Johnson’s expert witness credentials are described in the Staff’s Initial Statement of Position and 
Initial Testimony.  See NRC Staff’s Initial Statement of Position (Aug. 25, 2014) (ADAMS Accession No. 
ML14237A730) (Staff’s Initial Statement), at 5; Ex. NRC001 at A.1c; see also Ex. NRC004. 

32 Tr. at 325. 

33 See, e.g., Exs. NRC001 at A.1.4; NRC044-R2 at A.1.4, A.1.5. 

34 Ms. Moore’s expert witness credentials are described in the Staff’s Initial Statement of Position and 
Initial Testimony.  See Staff’s Initial Statement at 3-4; Ex. NRC001 at A.1a; see also Ex. NRC002. 



- 10 -  

manner.”  Intervenors’ PFF at ¶ 50; see also ¶ 100.  The statement cited by the Intervenors, 

however, does not support that proposition.  Here, the Staff is explaining that the type of 

information needed for an environmental review of the potential environmental impacts of a 

proposed project differs from the type of data required for an assessment of impacts that have 

already occurred.35  This statement was made to enhance the Staff’s explanation of why RCRA 

and CERCLA regulations and a RCRA-related guidance document relied upon by the 

Intervenors do not inform the requirements for the Staff’s NEPA review.36  It does not 

demonstrate, as the Intervenors assert, that the data described in the FSEIS is inadequate for 

the purposes of the Staff’s environmental review of the potential environmental impacts of the 

proposed Ross Project under 10 C.F.R. Part 51 and NEPA. 

 6.69. In paragraphs 55 through 62 and 99 of their Proposed Findings, the Intervenors 

argue that the groundwater data described in the FSEIS is inadequate because the sampling 

wells developed by Strata, from which much of the Staff’s information was developed, were too 

few in number and inappropriately distributed; did not include an upgradient monitoring well; 

were screened across an inappropriate water horizon; and were developed using conventional 

well drilling methods that will, in the Intervenors’ view, bias groundwater samples to high values 

for uranium, radium-226, and other constituents.  In paragraphs 67 through 88 of their Proposed 

Findings, the Intervenors focus extensively on their concern that the groundwater data was 

“biased” as a result of Strata’s conventional well drilling methods.  In paragraphs 93 through 97 

of their Proposed Findings, the Intervenors repeat these concerns and additionally assert that 

the data described in the FSEIS was not accurately quantified.  These arguments are not 

                                                

35 Tr. at 465-66 (referring to previous Staff testimony in Tr. at 463-64).   

36 See id. at 463-64.  
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persuasive.  As the Staff explains in its Proposed Findings, the Intervenors’ assertions on these 

issues are unsupported by relevant authority.  Staff’s PFF at ¶¶ 6.3-6.25.   

6.70. In addition, the record contains extensive testimony by the Staff and Strata 

explaining that the site characterization wells used to develop the water quality information 

described in the FSEIS were screened over a larger interval than the mineralized zone 

thickness;37 that the drilling process for monitoring and operational wells does not induce 

sufficient oxygen in a small diameter bore hole to impact the geochemistry of an entire aquifer 

system;38 and that repeated sampling of monitoring wells, including those used to develop site 

characterization information for the Ross Project, does not reveal that standard well drilling and 

sampling techniques have a long-term impact on water quality.39  Staff’s PFF at ¶ 6.8.  Notably, 

contrary to the Intervenors’ assertion that “the approach for collecting groundwater quality data 

disclosed in the FSEIS also improperly biased the groundwater samples to high values . . . due 

to the disturbance and oxidation of the ore during well construction and development,” 

Intervenors’ PFF at ¶ 61, the Staff found that a recent study using techniques to prevent the 

introduction of oxygen during well-coring and groundwater sampling, along the lines of the 

approach proposed by the Intervenors, resulted in uranium levels consistent with those found in 

the data used in the Ross Project FSEIS.  Staff’s PFF at ¶ 6.8 (citing Tr. at 390-91 and Ex. 

NRC047). 

6.71. In paragraphs 69 and 81-88 of their Proposed Findings, the Intervenors project 

their concerns regarding well development methods to the future wells to be drilled as part of 

                                                

37 Id. at 336. 

38 Id. at 345.  

39 Ex. NRC001 at A.1.8; Tr. at 366-67, 388-89.  



- 12 -  

the monitoring well network that must be installed in accordance with Strata’s license.40  These 

arguments are outside the scope of this proceeding, however, because they do not allege a 

deficiency in the data or analysis in the FSEIS.  The Intervenors claim that “[t]he oxidation 

effected caused by [Strata’s] well drilling methods also undermines the scientific integrity of the 

FSEIS approach whereby actual baseline groundwater quality will be established with data 

collected post-license.”  Intervenors’ PFF at ¶ 81.  This claim misconstrues the scope of the 

FSEIS.  The FSEIS does not endorse or allow the development of the Commission-approved 

background data post-licensing; rather, it discusses the NRC’s licensing process, which calls for 

the provision of such data after a license is issued.41  The Intervenors’ concerns regarding the 

consequences of the NRC’s regulatory scheme for ISRs – especially evident in paragraphs 81, 

87 and 88 of their Proposed Findings – amount to a general challenge to the NRC’s regulations, 

not to the Staff’s environmental review of the present licensing action.42    

6.72. In paragraphs 89-92 of their Proposed Findings, the Intervenors argue that the 

FSEIS relies on “problematic” data from the former Nubeth project to characterize groundwater 

quality in the proposed Ross Project area.  According to the Intervenors, “[t]he use of the 

[Nubeth] data is not accurate in establishing baseline values because the impacts of the Nubeth 

project had already occurred.”  Intervenors’ PFF at ¶ 91.  This argument is not compelling, 

however, in light of the Intervenors’ forceful assertions that the Staff’s FSEIS allows Strata to 

defer the development of “a complete and thorough characterization of baseline water quality,” 

                                                

40 See Ex. SEI015. 

41 See Exs. NRC044-R2 at A.1.2; SEI009A at 2-25–2-26; see also Staff’s PFF at ¶ 5.8-5.22.   

42 No rule or regulation of the Commission concerning the licensing of nuclear material is subject to attack 
by way of “proof, argument or other means” in any 10 C.F.R. Part 2 adjudicatory proceeding.  10 C.F.R. § 
2.335(a). 
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see Intervenors’ PFF at ¶ 103, otherwise referred to by the Intervenors as “true” baseline water 

quality,43 until after the license is issued – in that case, also, the “the impacts of the Nubeth 

project [have] already occurred.”  See id. at ¶ 91.  From the Intervenors’ testimony in this matter, 

it is apparent that they do not believe that any baseline can ever be established at the Ross 

Project that will satisfy their view of the requirements of NEPA and 10 C.F.R. Part 40, Appendix 

A, as a result of past drilling activities at the site.44 

6.73. In paragraphs 103 of their Proposed Findings, the Intervenors state that “[t]he 

NRC cannot rely upon this yet-to-be-determined data to meet its obligations under NEPA,” 

referring to the Commission-approved background information that will be gathered in 

accordance with Strata’s operating license.  Intervenors’ PFF at ¶ 103.  The Intervenors’ belief 

that the FSEIS relies upon uncollected data is mistaken.  The FSEIS uses the already 

developed site characterization groundwater information described in Sections 2.1.1.1 and 

3.5.3.3 to inform its assessment of the environmental impacts of the construction, operation and 

restoration of the project.  While it describes the process, schedule, and purpose of collecting 

and defining post-licensing, pre-operational groundwater quality information in FSEIS, it does 

not rely upon that information to assess the impacts of the Ross Project.45  All of the information 

                                                

43 See, e.g., Ex. JTI001-R at A.18 (“under the FSEIS, SEI will be allowed to contaminate the aquifer prior 
to baseline development through . . . processes which oxidize the uranium ore and alter true baseline 
water quality values”) (emphasis added). 

44 See, e.g., Intervenors’ PFF at ¶¶ 103 nn.7, 8 (stating “Even were the post-licensing data required by 
the license collected as part of the NEPA process, it would not satisfy NEPA standards due to oxidation 
bias.”); Tr. at 420-21 (stating “The monitor well ring before the wellfield is good, but there still has been 
disturbance of the aquifer prior to putting the monitor well ring in.”) 

45 Ex. NRC001 at A.1.2. 
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required to support the Staff’s environmental review of the Ross Project was collected and 

analyzed in the FSEIS.46  

B. Contention 2 

6.74. In paragraphs 106 through 108 of their Proposed Findings, the Intervenors 

outline the requirements in 10 C.F.R. Part 40, Appendix A, for the implementation of 

groundwater protection standards.  In doing so, however, the Intervenors do not accurately 

characterize the process.  The Intervenors equate restoration to the Commission-approved 

background concentration of a constituent with restoration to “primary” standards, and 

restoration to the values given in Table 5C of Appendix A with restoration to “secondary” 

standards.  They also interpret Criterion 5B(5) as requiring the licensee to first attempt to meet 

the Commission-approved background concentration, and if unable to do so, to subsequently 

attempt to meet the concentration given in Table 5C.  The regulation is not written to impose this 

sequential process for selection of either of these two standards, however.  A licensee can 

restore groundwater to either Commission-approved background or to a value in Table 5C, as it 

chooses, as “[c]onceptually, background concentrations pose no incremental hazards and the 

drinking water limits in paragraph 5C state acceptable hazards [.]”47  If the licensee is unable to 

achieve either of these two standards, it may request that the Commission amend its license to 

allow it to restore to an ACL approved by the Commission.48 

6.75. In paragraph 112 of their Proposed Findings, the Intervenors state that the Board 

“rejected the assertion” that should Strata need to implement an ACL for the Ross Project, it 

                                                

46 Id. at A.1.4. 

47 10 C.F.R. Part 40, Appendix A, Criterion 5B(6). 

48 Id.; see also Tr. at 550-52.  
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would be required to submit a license amendment request, giving rise to an opportunity for the 

Intervenors to petition for a new hearing regarding the proposed ACL.  The Intervenors 

mischaracterize the Board’s findings here.  The Board did not “reject the assertion” that a 

license amendment would be required; rather, the Board found that such information as could 

be described in the NEPA analysis – in the Board’s view, a reasonable set of information might 

be a “bounding analysis” based upon the historical experience of other ISR facilities – should be 

provided.49  

6.76. In paragraphs 9 and 117 of their Proposed Findings, the Intervenors assert that 

in determining to exempt the Ross Project aquifer as an underground source of drinking water 

(USDW), the U.S. Environmental Protection Agency (EPA) only considered whether the aquifer 

is currently exempted for drinking water purposes, not whether the water is of sufficient quality 

that the aquifer could serve as a future source of drinking water.  This statement is incorrect.  

While the EPA’s letter to the Wyoming Department of Environmental Quality (WDEQ) cites its 

agreement with the WDEQ’s determination that the aquifer “does not currently serve as a 

source of drinking water,”50 the EPA must satisfy an additional criteria that requires it to find that 

the aquifer “cannot now and will not in the future serve as a source of drinking water” because, 

among other potential factors, it “is mineral, hydrocarbon or geothermal energy producing, or 

can be demonstrated by a permit applicant as part of a permit application for a Class II or III 

operation to contain minerals or hydrocarbons that considering their quantity and location are 

expected to be commercially producible.”51  In deciding to exempt the Ross Project aquifer as a 

                                                

49 See Strata Energy, Inc., LBP-12-3, 75 NRC at 197-98.  

50 Ex. SEI034 at 2.  

51 10 C.F.R. § 146.4(b)(1) (emphasis added). 
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USDW, the EPA expressly stated that the aquifer “is mineral producing and can be demonstrate 

to contain minerals that, considering their quantity and location, are expected to be 

commercially producible (40 CFR §146.4(b)(1)).”  Therefore, the EPA did in fact consider 

whether the aquifer can in the future serve as a source of drinking water, in accordance with 40 

CFR §146.4(b)(1). 

6.77. In paragraph 122 of their Proposed Findings, the Intervenors reproduce several 

pages of testimony by the Staff that they state “demonstrates Staff’s lack of analysis and a 

meaningful standard to gauge the environmental impacts of ISL recovery in the exempted 

aquifer within the ore zone.”  Intervenors’ PFF at ¶ 122.  The Intervenors, however, do not 

purport to explain how this testimony supports their assertion.  To the contrary, in her testimony 

on behalf of the Staff, Dr. Johnson explains that an ACL that is implemented at an ISR site must 

be protective of human health and the environment at the boundary of the exempted aquifer, 

which conforms to the requirement in 10 C.F.R. Part 40, Appendix A, Criterion 5B(1) 

(“Hazardous constituents entering the ground water from a licensed site must not exceed the 

specified concentration limits in the uppermost aquifer beyond the point of compliance during 

the compliance period”).52  The FSEIS’s conclusion relies upon the Commission’s approval of 

an ACL that “is as low as reasonably achievable, after considering practicable corrective 

actions,” and that “will not pose a substantial present or potential hazard to human health or the 

environment as long as the alternate concentration limit is not exceeded.”53  

6.78. In paragraphs 123 and 193 of their Proposed Findings, the Intervenors assert 

that, according to the Staff, the impacts of an ACL within the mined and exempted aquifer could 

                                                

52 Tr. at 559-61.  

53 10 C.F.R. Part 40, Appendix A, Criterion 5B(6); see Ex. NRC001 at A.2.8. 
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never be considered LARGE.  The Intervenors fail to acknowledge that the Staff’s conclusion 

follows from the GEIS, which concludes that a Commission-approved ACL – a limit that 

necessitates a finding by the Commission, after an analysis of several factors, that the alternate 

limit “will not pose a substantial present or potential hazard to human health or the 

environment”54 – will not cause environmental impacts that are clearly noticeable and sufficient 

to destabilize the important attributes of the resource.55  As a supplemental environmental 

impact statement, the Ross Project FSEIS tiers from the analysis and conclusions of the GEIS 

where site-specific issues are not implicated.56  As the Staff explained, there was no site-

specific basis to depart from GEIS’s analysis and conclusion regarding the potential impacts of 

the future potential need for a Commission-approved ACL.57  Because the Intervenors have not 

pointed to any concern that is specific to the Ross Project, their argument amounts to no more 

than a generic challenge to the GEIS and ISR industry practice. 

6.79. In paragraph 132 of their Proposed Findings, the Intervenors state that the Staff’s 

discussion of Crow Butte Wellfield 1, Smith Ranch-Highland A Wellfield, Irigaray Mine Units 1-9, 

and the former Nubeth project “is inadequate and fails to present an accurate or meaningful 

understanding” of “the irretrievable and irreversible environmental degradation of groundwater 

quality where the environmental impacts are clearly noticeable and are sufficient to destabilize 

important attributes of the resource considered,” which the Intervenors allege are not 

acknowledged or discussed in the FSEIS.  Intervenors’ PFF at ¶ 132; see also ¶¶ 191-195.  

                                                

54 10 C.F.R. Part 40, Appendix A, Criterion 5B(6). 

55 Tr. at 548.  

56 Ex. SEI009A at 1-3. 

57 Ex. NRC044-R2 at A.2.4; Tr. at 613-14; see also Ex. NRC001 at A.2.5, A.2.8.  
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First, the Intervenors do not explain how the Staff’s discussion of these sites is inaccurate.  

Second, as the Staff explains in its testimony, the discussion of the three facilities in the FSEIS 

allowed the Staff to examine what the impacts of an ACL at the Ross Project could potentially 

be, based upon historical experience at previously restored ISR facilities.58  The FSEIS does not 

acknowledge an “irretrievable and irreversible environmental degradation of groundwater quality 

where the environmental impacts are clearly noticeable and are sufficient to destabilize 

important attributes of the resource”59 resulting from the potential need for an ACL because, as 

the Staff explains throughout its testimony, the FSEIS concludes that the potential impacts from 

the adoption of a Commission-approved ACL are expected to be SMALL, not LARGE.60  

6.80. In paragraph 133 of their Proposed Findings, the Intervenors state that neither 

the FSEIS nor the “Staff’s August testimony” contains “a risk or dose calculation to support the 

contention that the elevated radium-226 and uranium concentrations pose no threat to human 

health and the environment.”  Intervenors’ PFF at ¶ 133.  The Intervenors have provided no 

evidence to show, however, how a risk or dose calculation to support the Commission’s 

previous licensing decisions for the three sites discussed in the FSEIS is a necessary 

component of the bounding analysis called for by the Board in admitting this contention.61  The 

Staff described the concentration values that the Commission has historically found to be 

protective of human health and the environment, based upon the values that it approved at the 

                                                

58 Exs. NRC001 at A.2.6; NRC044-R2 at A.2.2, A.2.6. 

59 This language is derived from the GEIS’s and FSEIS’s definition of a LARGE impact.  See Exs. 
NRC007 at xli; SEI009A at xxi. 

60 See, e.g., Exs. NRC001 at A.1.5, A.2.5, A.2.8; NRC044-R2 at A.1.4, A.2.1, A.2.2; Tr. at 548, 559-61. 

61 See Strata Energy, Inc., LBP-12-3, 75 NRC at 197-98; see also Strata Energy, Inc. (Ross In Situ 
Uranium Recovery Project), LBP-13-10, 78 NRC 117, 138 (2013).   
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close of active restoration for those three sites.62  These values were supported by the 

underlying licensing documentation and analyses noted in the FSEIS and in the Staff’s 

testimony.63  The Intervenors have put forward no legal authority to suggest that NEPA requires 

the Staff to validate a prior licensing determination for a different ISR site in its present 

environmental review of the Ross Project.  

6.81. In paragraphs 134 through 138 of their Proposed Findings, the Intervenors allege 

that the FSEIS’s discussion of the approved alternate concentration limit of 1.73 mg/L of 

uranium for Crow Butte Wellfield 1 was inaccurate because it does not describe the procedural 

history of the Commission’s approval of the value, including the fact that the Commission sought 

additional stability monitoring prior to approving the restoration value described in the FSEIS.  In 

repeating this argument from their initial testimony, the Intervenors fail to acknowledge that the 

documents that they reference clearly indicate that the concern of the Commission regarding 

the 1.73 mg/L concentration level was not the level itself, but the fact that Crow Butte had not 

demonstrated that the levels of uranium in the groundwater were stable and not increasing over 

time.64  While the Intervenors claim that “[t]he ACL selected lacks a scientific or empirical basis 

for assessing restoration performance,” Intervenors’ PFF at ¶ 138, this argument is directed at 

the Commission’s previous licensing action approving this concentration level, not at the Staff’s 

description of the approved value in the FSEIS, and as such it is outside the scope of this 

proceeding.    

                                                

62 Exs. NRC001 at A.2.6; SEI009A at 4-46. 

63 Ex. NRC001 at A.2.6.  

64 See Exs. NRC001 at A.2.9, NRC022; NRC023; NRC024; NRC025; NRC026. 
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6.82. Furthermore, while the Intervenors claim that the approved value of 1.73 mg/L 

“has little meaning for assessing a future ACL at the Ross project,” they immediately contradict 

that position by stating that “the outcome in Crow Butte merely suggests that at the Ross site 

Staff is likely to approve an ACL” in a similar manner as the Commission did for Crow Butte 

Wellfield 1.  See Intervenors’ PFF at ¶ 138.  The Staff included this facility in its discussion of 

previously approved alternate concentration limits precisely because it provides an example of 

an alternate limit that the Commission has approved as protective of human health and safety, 

and which therefore may be indicative in some fashion of a level that the Commission may 

approve for the Ross Project in the future.65  The Intervenors appear to argue that the FSEIS 

should not discuss the experience of Crow Butte Wellfield 1 because the alternate level 

approved by the Commission is, in their view, too high.  See Intervenors’ PFF at ¶ 138.  If 

indeed this level is higher than may be expected, this is precisely why the discussion of Crow 

Butte is of value to the FSEIS – it represents a conservative estimate of what the Commission 

may in the future approve as an ACL for the Ross Project.66 

6.83. In paragraph 139 of their Proposed Findings, the Intervenors state that the Staff 

“failed to perform an analysis on the entire distribution of data available [for] Smith Ranch, an 

analysis necessary before Staff could seek to justify why the cited concentration is relevant to 

the likely outcome at the Ross site[.]”  Intervenors’ PFF at ¶ 139.  The bare allegation that such 

an analysis is “necessary” is unsupported by fact or law.  In its discussion of historic aquifer 
                                                

65 Ex. NRC001 at A.2.6, A.2.9.  

66 As the Staff notes in its testimony, however, the 1.73 mg/L restoration value approved for Wellfield 1 
was lower than the Class I domestic use standard of 5 mg/L, which was an approved secondary 
restoration value for groundwater at the time that the Commission approved restoration of Wellfield 1.  
See Ex. NRC044-R2 at A.2.5.  The current approval process for an ACL requires the Commission to 
consider several factors before determining whether to grant the proposed limit.  10 C.F.R. Part 40, 
Appendix A, Criterion 5B(6).   
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restoration approvals, the Staff describes what the Commission has actually approved as an 

alternate concentration limit in the past.67  Consequently, the values approved for Smith Ranch-

Highland A Wellfield are highly relevant to a discussion of levels that the Commission may in the 

future approve for the Ross Project.  

6.84. In paragraph 140 of their Proposed Findings, the Intervenors accuse the Staff of 

using baseline values at Irigaray Mine Units 1-9 that, in their view, were biased to high values as 

result of pre-mining activities, “in order to skew the baseline dataset” for this wellfield to a higher 

value.  Intervenors’ PFF at ¶ 140.  It is unclear whether the Intervenors are referring to the Staff 

charged with preparing the Ross Project FSEIS, or the Commission staff that reviewed and 

approved restoration for Irigaray Mine Units 1-9.  Nevertheless, they do not support their 

allegation with information suggesting any such intent on the part of the Staff.  As with Crow 

Butte Wellfield 1 and Smith Ranch, the purpose of the FSEIS’s discussion of restoration of 

Irigaray Mine Units 1-9 is to describe the actual result of the Commission’s approval process for 

alternate concentration levels in order to provide some information regarding what the 

Commission may do with respect to the Ross Project in the future, not to justify any prior 

Commission decision regarding alternate concentration values.68  

6.85. In paragraph 142 of their Proposed Findings, the Intervenors state that the Staff’s 

discussion of the data from Irigaray Mine Units 1-9 “demonstrates how baseline and restoration 

efforts are mischaracterized and the failure of the FSEIS to accurately portray restoration 

results.”  Intervenors’ PFF at ¶ 142.  In paragraphs 143 through 153 of their Proposed Findings, 

the Intervenors argue that baseline values at Irigaray Mine Unit 1 were biased to high values, 

                                                

67 Ex. NRC001 at A.2.6.   

68 Id. at A.2.11.  
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and that the Commission’s approval of restoration using a wellfield average of Mine Units 1-9 

(following the WDEQ’s approval of this approach) amounted to a “post-operations and post-

restoration manipulation of data” that “essentially masks the reality of the groundwater impacts 

of the mining operations.”  Intervenors’ PFF at ¶ 148.  They argue that rather than providing a 

bounding estimate, the Irigaray data “demonstrates previous mining activities and operations 

bias ‘baseline’ values to high concentrations, and pre-industrial baseline may not exist at these 

ISL mining sites.”  Intervenors’ PFF at ¶ 151. 

6.86. It is difficult to accept the Intervenors’ assertion that the information from Irigaray 

is not relevant because it is “biased” due to previous mining operations that occurred at the 

Irigaray site, when the Intervenors argue elsewhere that the groundwater information presented 

in the FSEIS for the Ross Project is itself is “biased” due to the operations of the Nubeth project 

at the Ross Project site in the 1970s.  See Intervenors’ PFF at ¶¶ 89-92.  Contrary to the 

Intervenors’ claim that the Staff found that the Irigaray project “had no relevance for the Ross 

operation,” the Staff found that it provided useful information for inclusion in the FSEIS’s 

discussion of how the Commission has approved alternative concentration limits at sites such 

as Irigaray.69  The testimony to which the Intervenors refer pertains to Contention 1; therein, the 

Staff explains that, unlike the experience at Irigaray, the development of post-licensing, pre-

operational baseline information at the Ross Project site will not likely be affected by the 

previous operations of the Nubeth facility, for a variety of reasons discussed by the Staff in its 

testimony.70  This, however, does not mean that the actual, historical experience of the Irigaray 

restoration does not provide useful information for the Staff’s bounding analysis. 

                                                

69 Id. at A.2.11. 

70 Id. at A.1.9. 
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6.87. Further, with these arguments, the Intervenors persist in misapprehending the 

purpose of the FSEIS’s discussion of the Irigaray Mine Units 1-9 restoration, as well as that of 

the other two facilities for which the Commission has approved restoration.  The purpose of this 

discussion in the Ross Project FSEIS is not to recalculate restoration values for other, 

previously restored ISR facilities, nor is it to retroactively ensure the restoration of these facilities 

to the satisfaction of the Intervenors.  Rather, the purpose of the discussion of Irigaray and the 

other previously operated commercial ISR sites in the Ross Project FSEIS is to describe what 

actually occurred when the Commission approved restoration at these facilities in order to 

provide context for a range of hazardous constituent concentrations for which the Commission 

may in the future approve an ACL.71   

6.88.  In paragraphs 154 through 161 of their Proposed Findings, the Intervenors 

present data on the defunct Nubeth project and argue that the FSEIS is deficient for failing to 

present this additional data.  They claim that groundwater restoration at the Nubeth project was 

unsuccessful, and state that this data demonstrates that “it will not be possible to restore a full-

scale commercial ISL operations [sic] in 8 months as the FSEIS claims,” and that the “FSEIS 

seriously underestimates the time necessary to restore groundwater after full-scale ISL projects, 

such as the Ross Project.”  Intervenors’ PFF at ¶ 160.  These arguments, however, do not 

relate to the subject of Contention 2 – whether the FSEIS provides and evaluates information 

regarding the reasonable range of hazardous constituent concentration values that are likely to 

be applicable if Strata is required to implement an ACL for the Ross Project.  The impacts of the 

Nubeth project are discussed in the FSEIS in the section pertaining to cumulative impacts, 

                                                

71 Id. at A.2.11.  
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which is not the subject of any admitted contention in this proceeding.72  Therefore, the 

arguments presented in paragraphs 154 through 161 of the Intervenors’ Proposed Findings are 

outside of the scope of this proceeding.   

6.89. In paragraph 162 of their Proposed Findings, the Intervenors state that “the 

record of this proceeding presents uncontroverted factual comparisons of baseline and post-

restoration uranium concentrations in the affected groundwater that demonstrate substantial 

degradation of that groundwater, clearly noticeable and sufficient to destabilize important 

attributes of the resource considered.”  Intervenors’ PFF at ¶ 162.  In paragraph 163 of their 

Proposed Findings, the Intervenors state that data from two sites not analyzed in the FSEIS – 

Christensen Ranch Mine Units 2-6 and Smith Ranch-Highland Mine Units A and B – is relevant 

to the Staff’s analysis.  Intervenors’ PFF at ¶ 164.   

6.90. First, as the Staff explains in its testimony, the data presented by the Intervenors 

for these facilities either relate to restoration values that the Commission has expressly not 

approved (Christensen Ranch),73 or constitute post-restoration values (Smith Ranch-Highland 

Mine Units A and B).74  Post-restoration concentrations of uranium and other hazardous 

constituents were, by their very nature as post-restoration data, not available when the 

Commission approved restoration of the facilities described in the FSEIS.75  Therefore, they do 

not inform the analysis in the FSEIS of alternate restoration concentrations that the Commission 

has historically found protective of human health and the environment, and which therefore 

                                                

72 Id. at A.1.8(2). 

73 Ex. NRC044-R2 at A.2.6, A.2.7. 

74 Id.  

75 See Ex. NRC001 at A.2.10. 
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represent values that may be approved by the Commission in the future.76  Second, the 

Intervenors have not shown that higher concentrations of uranium and other constituents in the 

groundwater after ISR operations have ceased naturally leads to a LARGE environmental 

impact as defined in the GEIS and the Ross Project FSEIS.   

6.91. In paragraphs 165 through 187 of their Proposed Findings, the Intervenors 

present detailed analyses of groundwater data from Christensen Ranch Mine Units 2-6 and 

post-restoration groundwater data Smith Ranch-Highland Mine Units A and B.  The Intervenors 

state that “[n]one of these complexities and none of this granular data or analysis are presented 

by Staff in the FSEIS or in their testimony.”  Intervenors’ PFF at ¶ 182.  However, not only does 

NEPA not require the Staff to describe such “granular data or analysis” in its testimony, but it 

does not even require such a level of description or analysis in the FSEIS itself, even if the data 

were actually relevant to the analysis in the FSEIS.  In fact, “NEPA gives agencies broad 

discretion to keep their inquiries within appropriate and manageable boundaries.”77  Although 

the Staff can always gather more data in a particular area, it “must have some discretion to draw 

the line and move forward with decisionmaking.”78 

6.92. Further, as the Staff has explained in its testimony, the information contained in 

paragraphs 165 through 187 of the Intervenors’ Proposed Findings is not, in fact, relevant for 

the purposes of the bounding analysis described in the FSEIS, because it does not advance the 

Staff’s understanding of values that may be approved by the Commission as an ACL for the 

                                                

76 Id.  

77 Louisiana Energy Servs., L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 103 (1998). 

78 Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-10-11, 71 NRC 287, 315 (2010). 
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Ross Project in the future.79  To attempt to predict how this post-restoration information might 

inform the Commission’s potential approval of a theoretical future ACL for the Ross Project 

would expand upon the predictive nature of a potential range of ACLs for the Ross Project and 

bring it into the realm of the unduly speculative.  Contrary to the Intervenors’ claims here and in 

paragraph 196 of their Proposed Findings, the Commission’s statement that “NEPA does not 

call for certainty or precision, but an estimate of anticipated (not unduly speculative) impacts,”80 

is directly applicable to the present contention.  As the Staff has thoroughly explained in its 

testimony, it considered the relevant available information on Commission-approved alternate 

concentration levels, and discussed that information in the FSEIS.81  The information and 

analysis contained in the FSEIS is sufficient to satisfy the requirements of NEPA.82   

6.93. Moreover, with the exception of the analyses contained in paragraphs 165 

through 169 of their Proposed Findings, the Intervenors appear to have introduced several new 

analyses of the data contained in Exhibit JTI00A-R2.  See, e.g., Intervenors’ PFF at ¶¶ 170-182.  

To the extent that these analyses are new, they cannot support the Board’s ruling because, 

while the reproductions of the storymaps on which they are based were disclosed as exhibits 

prior to the evidentiary hearing, the analyses themselves were not presented in any of the 

                                                

79 See Ex. NRC044-R2 at A.2.7. 

80 Louisiana Energy Servs., L.P. (National Enrichment Facility), CLI-05-20, 62 NRC 523, 536 (2005) 
(emphasis added). 

81 See Exs. NRC001 at A.2.6, A.2.7; NRC044-R2 at A.2.6. 

82 “Boards do not sit to ‘flyspeck’ environmental documents or to add details or nuances . . . .  If the ER 
(or EIS) on its face comes to grips with all important considerations, nothing more need be done.”  Exelon 
Generation Co. (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 NRC 801, 811 (2005) (quoting 
System Energy Resources, Inc. (Early Site Permit for Grand Gulf Site), CLI-05-4, 61 NRC 10, 13 (2005)). 
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Intervenors’ evidentiary filings or testimony prior to closure of the evidentiary record.83  As a 

result, the Staff’s expert witnesses have not had the opportunity to assess and testify as to the 

accuracy of the Intervenors’ interpretation of this information.   

6.94. In paragraph 190 of their Proposed Findings, the Intervenors assert that “[w]hen 

an agency relies on various mitigation techniques as an approach to ameliorate adverse 

impacts on the environment, it must demonstrate that such techniques will be effective.”  

Intervenors’ PFF at ¶ 190 (citing Southfork Band Council v. Interior, 588 F.3d 718, 727 (9th Cir. 

2009)).  The Intervenors do not explain how this statement and the cases supporting it 

regarding mitigation measures are relevant to, or fall within the scope of, the admitted 

contention.   

C. Contention 3 

6.95. In paragraphs 210 and 211 of their Proposed Findings, the Intervenors challenge 

the FSEIS’s conclusion regarding the potential environmental impacts from fluid migration from 

unplugged boreholes.  Intervenors state that while the “FSEIS acknowledges the risks 

associated with fluid migration from unplugged boreholes . . . [t]he FSEIS concludes that the 

potential environmental impacts associated with fluid migration will be SMALL.”  Intervenors’ 

PFF at ¶¶ 210, 211.  However, Intervenors provide an incomplete statement of the FSEIS’s 

conclusion.  As stated in the FSEIS, the Staff concluded that “[t]he short-term potential impacts 

of lixiviant excursions from uranium-recovery operation to the OZ aquifer outside the exempted 

area would be SMALL to MODERATE.  Detection of excursions through the network of 

                                                

83 “Proposed findings of fact must be clearly and concisely set forth in numbered paragraphs and must be 
confined to the material issues of fact presented on-the-record, with exact citations to the transcript of 
record and exhibits in support of each proposed finding. . . . An intervenor's proposed findings of fact and 
conclusions of law must be confined to issues which that party placed in controversy or sought to place in 
controversy in the proceeding.”  10 C.F.R. § 2.712(c) (emphasis added). 
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monitoring wells, followed by the Applicant’s pumping of ground water to ‘recover’ the excursion 

would reduce long-term potential impacts to the OZ aquifer outside the exempted portion to 

SMALL.”84 

6.96. In paragraph 211 of their Proposed Findings, Intervenors further state that “the 

assumption that the remaining approximately 1,500 Nubeth boreholes will be both located and 

properly filled” is “[c]ritical” to the FSEIS’ conclusion “that the potential environmental impacts 

associated with fluid migration will be SMALL.”  This both misstates and oversimplifies the 

considerations supporting the conclusion in the FSEIS.  The analysis in the FSEIS does not 

assume that every borehole will be located and filled, but rather that Strata will be able to 

recover excursions, some of which may be due to unplugged boreholes.85  Further, as 

discussed in the FSEIS, License Condition 11.5 requires Strata to cease injecting lixiviant if a 

vertical excursion is detected during operation.  Operation must cease until Strata can 

demonstrate that the excursion is not attributable to an abandoned borehole. 86  In the event of 

an excursion, mitigation “could require withdrawal and treatment of contaminated ground water 

from the enjoining aquifers.”87  Therefore, the Staff’s conclusion is based not on the finding and 

filling of boreholes, as Intervenors claim, but on the detection and recovery of potential 

excursions. 

                                                

84 Ex. SEI009A at 4-43. 

85 Id. 

86 See Ex. SEI015 at 14 (“If a vertical excursion is detected during operations, then injection of lixiviant 
into the production area surrounding the monitoring well will cease until the licensee demonstrates to the 
satisfaction of the NRC that the vertical excursion is not attributed to leakage through any abandoned drill 
hole.”). 

87 Ex. SEI009A at 4-43. 
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6.97. In paragraph 212 of their Proposed Findings, Intervenors again state that “the 

Staff assumes these holes will be located and filled.”  Again, however, this assumption is not 

made in the FSEIS and is not necessary to support the FSEIS’s conclusions.  While License 

Condition 10.12 would require Strata to attempt to locate and abandon all historic boreholes 

prior to conducting tests for a wellfield data package (and by extension, prior to commencing 

operations),88 the FSEIS both acknowledges and analyzes possible excursions attributable to 

unplugged boreholes.89  In fact, Intervenors recognize as much, stating that “[t]he FSEIS 

acknowledges the risks associated with fluid migration from unplugged boreholes.”  Intervenors’ 

PFF at ¶ 210 (citing Ex. SEI009A at 3-37).  Section 4.5.1.2 of the FSEIS documents the Staff’s 

analysis of the potential for vertical migration in the scenario where Strata is unsuccessful in 

locating and abandoning boreholes, including the Staff’s analysis of mitigation and safeguards 

to protect against excursions in such a scenario.  The Staff’s ultimate conclusion that long-term 

impacts to the OZ aquifer outside the exempted area would be SMALL is based on its analysis 

of Strata’s ability to recover potential excursions.  It is not based, as Intervenors state, on an 

assumption that all boreholes will be located and filled.90 

                                                

88 Ex. SEI015 at 9. 

89 Ex. SEI009A at 4-36–4-43. 

90 To the extent that Intervenors argue that the Staff should not expect Strata to comply with License 
Condition 10.12 (the requirement to attempt to locate and abandon all historic boreholes prior to 
conducting tests for a wellfield package) and License Condition 11.5 (the requirement to cease injection if 
an excursion is detected), it is well-established that the NRC does not assume that a licensee will violate 
its obligations, including the obligations of its license. See Private Fuel Storage (Independent Spent Fuel 
Storage Installation), CLI-01-9, 53 NRC 232, 235 (2001) (“[T]he NRC does not presume that a licensee 
will violate agency regulations wherever the opportunity arises”); GPU Nuclear, Inc. (Oyster Creek 
Nuclear Generating Station), CLI-00-6, 51 NRC 193, 207 (2000) (“NIRS also fails to offer documentary 
support for its argument that AmerGen is likely to violate our safety regulations.  Absent such support, this 
agency has declined to assume that licensees will contravene our regulations.”). 
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6.98. In paragraph 216 of their Proposed Findings, Intervenors state that “nowhere in 

the Final SEIS or elsewhere in the Record did SEI or Staff provide a time table for filling the 

more than 1,500 holes which remain . . . .”  However, it is not clear how such a time table would 

contribute to the Staff’s analysis in the FSEIS, and Intervenors do not offer such an explanation.  

License Condition 10.12 would require Strata to attempt to locate and abandon all historic 

boreholes prior to conducting tests for a wellfield data package.91  The timeframe in which 

Strata would complete this project does not affect or alter any part of the Staff’s analysis or 

conclusions in the FSEIS.   

6.99. In paragraphs 218 through 222 of their Proposed Findings, Intervenors argue 

that the FSEIS relied on pump test data that was insufficient to demonstrate aquifer 

confinement.  Specifically, Intervenors state that a proper understanding of the hydrology of the 

Ross site would require “many more test wells, and much longer pump test intervals” to be 

utilized.  Intervenors’ PFF ¶ 222.  The modified single well pumping test used by Strata is 

specifically listed in acceptance criterion 3 in Section 2.7.3 of NUREG-1569.  As explained in 

the Staff’s testimony, the data from Strata’s pumping tests was used to develop the numerical 

model of the Ross site, and that numerical model was specifically calibrated to observed 

piezometric heads.92  Therefore, the pumping tests and the results were tailored to provide 

accurate information about the hydrology of the Ross site.  Intervenors have not demonstrated 

that the pump test data is insufficient. 

6.100. In paragraphs 233 and 234 of their Proposed Findings, Intervenors note that 

uranium is not used as an excursion parameter to detect excursions, and argue that omitting 

                                                

91 Ex. SEI015 at 9. 

92 See Ex. NRC001 at A.3.2.4. 



- 31 -  

uranium as an excursion parameter “may result in undetected uranium excursions, because 

contrary to Staff’s assumption uranium may travel faster than the existing excursion 

parameters.”  Intervenors’ PFF ¶ 234.  First, however, the Staff’s exclusion of uranium as an 

excursion indicator is consistent with and supported by both NUREG/CR-3709, which states 

that uranium is a poor excursion indicator because it does not travel as rapidly as water,93 and 

NUREG-1569, which states that uranium is not a good indicator because its mobility may be 

affected by conditions in the aquifer.94  Second, even if site conditions at the Ross site were 

unique, resulting in uranium being a conservative parameter (i.e., is not retarded but migrates 

essentially at the speed of groundwater flow similar to other conservative parameters, such as 

chloride), it does not follow that “undetected uranium excursions” will result.  In this case, while 

a lixiviant excursion may not have been recognized as quickly as it could have been if uranium 

were used as one of the excursion indicator parameters, the excursion using the established 

parameters would be detected and addressed nonetheless. 

6.101. In paragraph 247 of their Proposed Findings, Intervenors state that the Record 

does not support the Staff’s assumption that an excursion, once detected, can be remediated.  

However, as noted above, License Condition 11.5 requires Strata to cease injecting lixiviant 

upon detection of an excursion until they can demonstrate that the excursion is not attributable 

to an unplugged borehole or until the responsible borehole has been plugged and abandoned.95  

                                                

93 Ex. NRC050 at 60 (“Many potential indicators (such as uranium and pH) are not conservative, and their 
values will change rapidly as the lixiviant interacts with the sediment.  In general, dissolved species that 
interact with the sediment do not travel as rapidly as water and thus would not be useful as an early 
indicator of an excursion.”). 

94 Ex. SEI007 at 5-41 (“Uranium is not considered a good excursion indicator because, although it is 
mobilized by in situ leaching, it may be retarded by reducing conditions in the aquifer.”). 

95 Ex. SEI015 at 14. 
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Additional corrective actions may include numerical ground water modeling to better understand 

the potential extent of excursions, and extraction and treatment of contaminated ground water.96 

6.102. Also in paragraph 247 of their Proposed Findings, Intervenors state that in the 

case of an excursion, “uranium may continue to be present in elevated concentrations in 

groundwater long after operations are completed.”  However, the possibility that elevated 

concentrations of constituents might remain after operations are complete was considered in the 

FSEIS.  For example, Section 4.5.1.2 of the FSEIS incorporates Section 4.2.4.2.2.2 of the 

GEIS’s discussion of “the potential for vertical and horizontal excursions of degraded ground 

water outside of the uranium-production zone,” which could result in up to MODERATE to 

LARGE impacts “if a large volume of contaminated water leaves the ore zone and moves down-

gradient and impacts an area outside the ore zone which is being used for consumption.”97  

Examining the historical record of licensed ISR facilities, the FSEIS notes that “[v]ertical 

excursions . . . in a few cases, remained on excursion status for as long as eight years.”98   The 

FSEIS goes on to discuss the factors affecting the probability of excursions and the 

consequences from potential excursions to ground water.  Intervenors have not shown how the 

possibility alone of elevated concentrations of constituents in ground water post-operations 

constitutes a deficiency in the Staff’s analysis. 

  

                                                

96 Ex. NRC001 at A.3.1.5. 

97 Ex. SEI009A at 4-37. 

98 Id. 
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IV.    CONCLUSIONS OF LAW 

7.6. For the reasons stated above and in the Staff’s Proposed Findings of Fact and 

Conclusions of Law, the Board affirms that the FSEIS complies with the requirements of NEPA, 

and the Board hereby resolves Contentions 1, 2 and 3 in favor of the Staff and Strata.   
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