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Non-Concurrence Process Documentation 

 

NCP-2014-011; Section C (Document Sponsor) 

 

Summary of Issues 
 
The authors of the non-concurrence provided the following description of concerns and 
preferred alternatives to the plans outlined in the subject COMSECY: 
 

The Commission paper at issue proposes to revise the current approach to addressing 
the post-Fukushima Daiichi accident flooding Recommendations 2.1 and 4.2.  Although 
the proposed changes appear to be within the Commission's authority and would, no 
doubt, lead to reduced resource expenditures for both the staff and industry, the 
question remains whether such changes constitute good safety and regulatory policy 
decisions. 
 
As stated in the staff's Near-Term Task Force (NTTF) report, the collection of 
recommendations was intended to strengthen the NRC's defense-in-depth philosophy by 
enhancing each level of defense-in-depth where potential weaknesses were identified, 
namely:  
 

- Recommendation 2 acknowledges that our understanding of the consequences 
from design-basis flood events has improved and calls for enhanced protection 
from design-basis floods and seismic events, where warranted.   

- Recommendation 4 calls for enhanced mitigation, for both design-basis and 
beyond design-basis events.  

- Recommendation 8 calls for enhanced severe accident mitigation capability, and 

- Recommendation 9 calls for enhanced emergency preparedness. 

   
These recommendations constitute a rational set of enhancements, strengthening 
defense-in-depth, with each recommendation having a specific nexus to the Fukushima 
Daiichi accident.  The Commission supported these recommendations, in whole or in 
part, through various mechanisms: Orders, rule-makings, or information demands. 
 
The fundamental changes being proposed in the COMSECY are: 1) to limit staff and 
industry efforts on flooding to a confirmation that mitigation strategies can cope with the 
reevaluated flooding hazard; and 2) to eliminate the systematic re-consideration of any 
other external flooding protection. There are several consequences associated with such 
an action: 
 

- First, the post-Fukushima recommendations would no longer constitute a full 
set of potential enhancements consistent with the Commission's defense-in-
depth safety philosophy; 

- Second, a systematic evaluation of the total plant response to flooding, 
addressing both protection and mitigation would be curtailed. This would 
constitute a lost opportunity to identify potential plant vulnerabilities and to 
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implement practical measures to protect key safety-related equipment from not 
only the reevaluated flood events, but also from less severe but more-likely 
flooding events that also exceed the current plant protections; and 

- Third, a non-safety-related system or collection of systems, intended for beyond 
design-basis events (i.e. systems without quality controls or quality assurance 
requirements, without redundancy requirements, without Technical Specification 
controls, without an assessment  of system reliability, and without Maintenance 
Rule controls), would be used to compensate for potential weaknesses in or even 
non-compliances with flooding design-basis protection requirements. 

 
We support the paper's approach on one specific issue; namely, reaffirming the issue of 
flooding protection for mitigation equipment (i.e. using the 2.1 re-evaluated flooding 
levels in the 4.2 mitigation strategy), thereby adding to defense-in-depth, as intended by 
the Commission. 
   
We cannot support the full "integration" of Recommendations 2.1 and 4.2 because of the 
adverse impact on the re-consideration of flooding protection, as intended under 
Recommendation 2.1.  Protection of the normal, design-basis safety equipment used for 
decay heat removal (e.g. the first line of defense including: diesel generators, electrical 
distribution equipment, motor-driven auxiliary feedwater, service water and other support 
systems) is too important to not be given a thorough and systematic re-
evaluation. Simply stated, we do not believe that mitigation is an appropriate substitute 
for protection.  Both mitigation and protection are essential, but separate, elements of 
the Commission’s defense-in-depth safety philosophy and should be treated as such. 

 
 
 

Summary/Discussion 
 
The COMSECY describes an approach involving two basic uses of information related to the 
reevaluated flooding hazards.  The first is to ensure that mitigating strategies being developed 
and implemented in accordance with Order EA-12-049 and the followup mitigation of beyond 
design basis events (MBDBE) rulemaking can address the reevaluated hazard. This approach 
ensures that licensees are required to implement mitigating strategies to address the range of 
postulated flooding events from the flooding-related hazard reevaluations.  The COMSECY 
requests that the Commission affirm this requirement is needed to provide reasonable 
assurance of adequate protection of public health and safety.  A Commission decision to affirm 
the position recommended by the staff would increase confidence that this specific regulatory 
requirement would be imposed and implemented.  The authors of the non-concurrence state 
they favor establishing the requirement for mitigating strategies as recommended in the 
COMSECY. 
 
The COMSECY also discusses how the staff may consider the need for flooding protection or 
mitigation beyond that provided by mitigating strategies. NRC staff decisions to evaluate further 
actions would be based on insights from the flooding reevaluations, previous plant inspections, 
overall integrated plans for mitigating strategies, and other available information as part of an 
assessment of each plant’s capabilities to address reevaluated flooding hazards.  The non-
concurrence, therefore, overstates the degree to which the COMSECY proposes to “eliminate 
the systematic reconsideration of any other external flooding protection.”  The COMSECY does, 
however, propose that the staff makes an informed decision on the amount of plant-level 
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analyses requested from licensees and subsequently reviewed by the NRC staff.  Further 
information gathering, assessments and consideration of potential regulatory actions could be 
pursued unless proposed backfits are not likely to provide a substantial increase in overall 
protection, or the direct and indirect costs of implementation are not likely to be justified.  The 
imposition of requirements for licensees to have mitigating strategies to address the reevaluated 
flooding hazard will reduce the likelihood of additional flood protection providing a substantial 
increase in overall protection.  The COMSECY describes an appropriate approach considering 
various factors to determine if further assessment by the staff is warranted.  The staff would 
undertake further assessments as part of the established processes to initiate and evaluate 
potential plant specific backfits.  The statement in the non-concurrence implying that the NRC 
staff is not approaching these decisions in a serious or thorough manner is not an accurate 
description of the plan or the manner in which the staff routinely approaches its responsibilities 
to fulfill the mission of the agency.   
 
The COMSECY describes the staff’s plans to provide real and timely safety improvements by 
requiring that mitigating strategies include capabilities to address reevaluated flooding hazards.  
While giving support to that approach, the non-concurrence does not mention the inter-
relationships between the ongoing activities and how current and anticipated additional delays 
in the flooding hazard reevaluations jeopardize the ability to make timely and meaningful safety 
improvements. The experience of the staff with information collection activities undertaken 
without well-defined regulatory decision-making criteria is that they often become long-term 
research projects, and the outcomes are highly uncertain in terms of achieving a change in NRC 
requirements. In the case of flooding reevaluations, the Probabilistic Flood Hazard Assessment 
Research Plan (PFHARP) describes the large uncertainties and difficulties expected in using 
the integrated assessments within established regulatory processes.  These uncertainties in 
analytical approaches and subsequent NRC decision-making are evident in current delays in 
licensees responding and NRC staff reviewing the first stage of information being provided on 
flooding reevaluations.  As noted in SECY-12-0025, “Proposed Orders and Requests for 
Information in Response to Lessons Learned from Japan’s March 11, 2011, Great Tohoku 
Earthquake and Tsunami,” the NRC staff’s goal is to complete Phase 1 and collect sufficient 
information to make a regulatory decision for most plants within 5 years.  This goal does not 
seem achievable without making the adjustments proposed in the COMSECY.  The approach 
described in the COMSECY defines a clear use for the information on flooding reevaluations - a 
test for mitigating strategies - and therefore allows licensees and NRC staff to make more 
informed decisions regarding the balancing of analyzing flooding hazards and instituting timely 
safety enhancements.  The NRC staff has discussed these inter-relationships with the industry 
during several public meetings.  The Nuclear Energy Institute documented in a letter dated 
November 4, 2014, their view that integration of the activities would better support moving 
forward on resolving the lessons learned from the Fukushima accident.  A thorough evaluation 
of possible approaches needs to consider the possible costs of substantial information gathering 
efforts; not only in terms of resources and schedule but also in potentially leading to a less 
effective regulatory response. 
 
The non-concurrence uses a defense-in-depth rationale for proposing further information 
collection and presumably as a future justification for requiring plant-specific modifications.  
While the near-term task force report discussed such an approach, the Commission did not 
adopt these changes to NRC rules, policy or guidance documents.  In fact, the Commission 
specifically directed in the staff requirements memorandum for SECY-13-0132, “U.S. Nuclear 
Regulatory Commission Staff Recommendation for the Disposition of Recommendation 1 of the 
Near-Term Task Force Report,” that the staff explore clarifying expectations for defense in 
depth outside the scope of NRC’s post-Fukushima actions.  The staff will therefore continue to 
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consider plant-specific backfits using established guidance (e.g., MD 8.4, “Management of 
Facility-Specific Backfitting and Information Collection”) which assesses overall protection 
without being prescriptive in terms of how to address prevention, protection, and mitigation.  It is 
worth noting that even existing guidance (JLD-ISG-12-05) and future plans (PFHARP) prepared 
for flooding reevaluations provide for crediting mitigation as an alternative to improving flood 
protection features and do not seem to go as far as the statements in the non-concurrence that 
imply the need to provide both protection and mitigation against the reevaluated flooding 
hazards.  The proposal in the non-concurrence reflects a rational and understandable approach 
to defense in depth and is generally consistent with design standards published by the 
International Atomic Energy Agency (IAEA) and some other regulatory bodies for siting and 
designing new nuclear power plants.  The approach is, however, inconsistent with the NRC’s 
policies and procedures for addressing safety concerns for operating nuclear power plants.  As 
discussed in the COMSECY, the NRC has adopted risk-informed and performance-based 
approaches to addressing operating reactor issues over the past several decades.  The NRC 
staff will reassess the approach described in the COMSECY if the Commission decides not to 
affirm the recommendations or if the Commission decides to use this opportunity to instruct the 
staff to deviate from established rules and related guidance regarding resolution of safety 
concerns for operating nuclear power plants.   
 
The non-concurrence also does not accurately reflect the expected requirements for the 
mitigating strategies in terms of programmatic controls.  The description of mitigating strategies 
as not being safety-related equipment could likewise apply to fire protection, station blackout, 
equipment for loss of large areas due to fire or explosions, and any number of other risk-
significant regulatory actions taken by the NRC following the initial design and construction of 
operating nuclear power plants.  The existing guidance for Order EA-12-049 as well as the 
expected requirements in the MBDBE rule and associated guidance address programmatic 
controls for quality assurance, testing, maintenance, procedures, and other measures to ensure 
mitigating strategies provide reliable protection against beyond-design-basis events.  In 
addition, much of the physical equipment relied upon for mitigating strategies consists of 
existing structures, systems and components (SSCs) classified as safety-related.  These SSCs, 
such as turbine-driven auxiliary feedwater pumps and direct current (dc) power systems, are 
governed by technical specifications, quality assurance requirements, and the maintenance rule 
in addition to the requirements imposed by the Order and pending rulemaking. The 
non-concurrence would seem to not only challenge the staff’s plans for mitigating strategies but 
also call into question the last several decades of NRC’s use of risk-informed and performance-
based approaches to address safety issues for operating plants.  The implied confidence in 
traditional approaches for flood protection articulated in the non-concurrence would also seem 
to contradict the statements in the PFHARP regarding the need for research into the feasibility 
and reliability of flood protection features.  As a general matter, it would seem advisable to await 
the results of the research project before drawing conclusions on particular remedies or 
decision-making criteria for possible regulatory requirements beyond the approach described in 
the COMSECY.  The COMSECY explains the staff’s plans to define a requirement for licensees 
to address the reevaluated flooding hazards using mitigating strategies and also deciding in a 
systematic approach for each plant whether additional information should be sought to support 
evaluating potential plant-specific backfits. 
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Action/Conclusion 
 
The COMSECY was changed to address comments and reflect interactions with the authors of 
the non-concurrence prior to the filing of NCP-2014-011 (e.g., describing the proposed 
approach as “integration of Recommendation 2.1 assessments and decision-making into 
mitigating strategies” and clarifying the discussions on considering plant-specific backfits).  
Additional changes were made following the filing of NCP-2014-011 to further explain some of 
the concerns prompting the NRC staff to prepare the COMSECY.  These changes include 
additional discussions on the possible adverse impact on achieving timely and meaningful 
safety improvements caused by delays in the resolution of flooding hazard reevaluations.  No 
further changes or delays in providing the paper to the Commission are needed  




