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CONSOLIDATED INTERVENORS’ APPLICATION FOR A STAY OF THE IS-
SUANCE OF LICENSE NO. SUA-1534 UNDER 10 CFR SECTION 2.1213 !

 Pursuant to 10 CFR 2.1213, Consolidated Intervenors hereby submit this Applica-

tion for a Stay of  the issuance of  Source Materials License SUA-1534 (the “License”) which 

was issued to CROW BUTTE RESOURCES, INC. (“Licensee”), and noticed to the parties 

by the NRC Staff  on November 6, 2014.   This motion is timely filed in accordance with 1

Section 2.1213(a).   

I. The NRC Staff  Notice Was Premature and Defective. 

 As a preliminary matter we note that the NRC Staff  Notice of  License Issuance dat-

ed November 6, 2014 (the “Notice”) was premature and defective because: (1) it was issued 

before a hearing has even been scheduled on the admitted contentions thereby depriving the 

Consolidated Intervenors from an opportunity to be heard and violating their due process 

and, in the case of  indigenous members of  Consolidated Intervenors, their rights under the 

trust duty/responsibility doctrine owed by the federal government to them; and (2) the li-

cense was issued at a time when intervenor Oglala Sioux Tribe was unrepresented by counsel 

and had been unrepresented by counsel for several months and the fact that the parties in-

cluding the NRC Staff  had actual knowledge that Oglala Sioux Tribe was unrepresented and 
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 As required by 10 CFR § 2.323(b), counsel for Consolidated Intervenors consulted with 1

counsels for the other parties; NRC Staff  stated it would oppose the motion; Licensee stated 
that it would oppose the motion; counsel for Oglala Sioux Tribe stated that it would file a 
motion to stay on behalf  of  the Oglala Sioux Tribe.



chose to issue the license at that time thereby prejudicing the interests of  the Consolidated 

Intervenors who are tribal members, namely, Beatrice Long Visitor Holy Dance, Debra 

White Plume, Loretta Afraid of  Bear Cook, Afraid of  Bear/Cook Tiwahe, Joe American  

Horse, Sr., American Horse Tiospaye, and Owe Aku/Bring Back the Way.  

II. Application for a Stay. 

A. Summary of  Action To Be Stayed.  The issuance of  the License by the 

NRC Staff  should be stayed until after the Board has conducted the hearing in this proceed-

ing, heard the evidence presented and had an opportunity to question the experts presented 

and rendered a final, appealable decision that is subject to being stayed by the Commission 

under Section 2.342, or by a federal court having jurisdiction, if  applicable.  In the alterna-

tive, Consolidated Intervenors seek a short stay of  thirty (30) days to allow Oglala Sioux 

Tribe counsel to enter the case, get up to speed and be able to properly consult with and co-

ordinate with counsels for Consolidated Intervenors as allied co-counsels. 

B. Statement of  Grounds for Stay.   

1. Applicable Legal Standards.  In determining whether to grant or deny an 

application for a stay of the NRC staff's action, the four (4) standard stay factors must be 

considered as described in Section 2.1213(d).  The Commission stated that “when evalu-

ating a motion for a stay we place the greatest weight on…irreparable injury to the mov-

ing party unless a stay is granted. ShieldAlloy Mettalurgical Corp. (Newfield New Jersey 

Site), CLI 10-08, slip. op. at 12 (2010) citing David Geisen, CLI-09-23, 70 NRC __ (Nov. 

17, 2009)(slip op. at 2)(citing Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee 

Nuclear Power Station), CLI-06-8, 63 NRC 235, 237 (2006)); Alabama Power Co. 

(Joseph M. Farley Nuclear Plant, Units 1 and 2), CLI-81-27, 14 NRC 795, 797 (1981).  

Further, requestor must make a showing of a “threat of immediate and irreparable harm” 
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that will result absent a stay. Shieldalloy Metallurgical Corp. (Decommissioning of the 

Newfield, New Jersey Site), CLI-10-8, 71 NRC  (slip. op. at 12) (2010); AmerGen Ener-

gy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-13, 67 NRC 396, 400 

(2008).  Specifically, [a] party seeking a stay must show it faces imminent, irreparable 

harm that is both certain and great.” Southern Nuclear Operating Co. (Vogtle Electric 

Generating Plant, Units 3 and 4) CLI 12-11 (2012) –  75 NRC __ (slip. op. at 7); Entergy 

Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), CLI-06-8, 63 

NRC 235, 237 (2006) (emphasis added).   This is consistent with the federal law general-

ly, as “requests for preliminary injunction are analyzed under the four factors set forth in 

Dataphase Systems, Inc. v. CL Systems, Inc., 640 F.2d 109 (8th Cir.1981). 

To qualify as irreparable harm justifying a stay, the asserted harm must be related to 

the underlying claim.  Southern Nuclear Operating Co., slip. op. at 9 citing United States v. Green 

Acres Enter, Inc., 86 F.3d 130, 133 (8th Cir. 1996). See also National Football League v. McBee & 

Bruno's, Inc., 792 F.2d 726, 733 (8th Cir. 1986) (injury that had never been the focus of  the 

lawsuit was insufficient to find irreparable harm).  

The Supreme Court has recognized that the United States has “moral obligations of  

the highest responsibility and trust” to Indians and must use “great care” in its dealings with 

them.  See Seminole Nation v. U.S., 316 US 286 (1942); U.S. v. Mason, 412 US 391, 398 (1973).   

It is difficult to imagine how a federal government agency is able to comply with these stan-

dards when it issues a license that affects an Indian tribe and the people living on a federally 

chartered reservation at a time when the Indian tribe has no lawyer. 

Indian tribes have substantial rights to meaningful consultation under federal and 

international law, including the 1994 and 2000 Executive Orders ( “Government-to-Government 

Relations with Native American Tribal Governments”, 59 Fed. Reg. 22951, 1994 WL 16189198  
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(April 24, 1994) and Executive Order No. 13175, Consultation and Coordination With Indian 

Tribal Governments, 65 FR 67249, 2000 WL 1675460 (Pres.Exec.Order Nov 06, 2000); and 

including NAGPRA.    “The unique trust relationship between the federal government and 

Native Americans” requires that “if  an ambiguity in a statute (or, by extension, regulation or 

agency action) “can reasonably be construed as the Tribe would have it construed, it must be 

construed that way.” Ramah Navajo Chapter v. Lujan, 112 F.3d 1455, 1462 (10th Cir. 1997), 

quoting Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1445 (D.C. Cir. 1988), cert. den., 488 

U.S. 1010 (1989); see also Oneida County, NY v. Oneida Indian Nation of  New York State, 470 

U.S. 226, 247 (1985); US v. Washington, 157 F.3d 630, 643 (9th Cir. 1998), cert. den., 526 U.S. 

1060 (1999); McNabb for McNabb v. Bowen, 829 F.2d 787, 792 (9th Cir. 1987).  All rights held 

by a tribe extend also to its tribal members, as a result, either a tribe or an individual tribal 

member, or both, may file suit to enforce a tribe’s rights.  See Puyallup Tribe, Inc. v. Dept. of  

Game, 433 US 165 (1977) (suit by tribe); Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969) (suit 

by tribal members).   

Clearly, having a lawyer in a complicated proceeding such as this proceeding is one 

of  the many interests of  native people protected in these proceedings.  Accordingly, the 

NRC must find in favor of  allowing ample time for Mr. Reid to become acquainted with the 

case, to consult with his client, and to consult with counsels for Consolidated Intervenors.   

 Otherwise, the NRC will have imposed yet another federal government ‘DIVIDE & 

CONQUER’ strategy to defeat native peoples - and yet there is no war, there is no official 

policy to oppress the Oglala Sioux Tribe and, in contrast, there are actually federally recog-

nized duties owed by the federal government to the Oglala Sioux Tribal members and that 

are enforceable under federal law. 

 2a. Irreparable Harm.  The License issuance puts cultural resources at risk of  

destruction by Licensee’s construction and operations activities that may include earthwork, 
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massive ground disturbance, roadmaking, and other preparations for, as well as spills, leaks, 

and excursions from its facilities; all without meaningful consultation and the protection of  

cultural resources required by applicable law and, further puts tribal members’ health at risk 

due to the pathways of  ingestion to tribal members along the White River and in the Arika-

ree Aquifer.    

 Each violation of  the trust responsibility and each violation of  the NRC’s duty to 

provide meaningful consultation, and each of  the issues complained about by the OST con-

stitutes an additional incident of  irreparable harm.    

 2b.  Likelihood of  Prevailing on the Merits.  Consolidated Intervenors have pro-

vided a showing that there is reason to believe there are cultural resources in the Project 

Area that have not been properly investigated, evaluated and made the subject of  effective 

and accountable preservation plans and also that there are pathways of  contamination from 

the existing mine site to the Pine Ridge Indian Reservation.    

2c. Harm to Other Participants.  Licensee has continued to operate without 

interruption without its renewal license since its last license expired.  Accordingly, there is no 

harm to Licensee from waiting until the hearing to issue the renewal license.   Even if  Li-

censee asserts any economic damages from the delay caused by the stay, such purported 

damages would not be sufficient or relevant after a showing of  irreparable harm has been 

made.  See Sampson v. Murray, 415 U.S. 61, 90 (1974); Los Angeles Mem'l Coliseum Comm'n v. 

NFL, 634 F.2d 1197, 1202 (9th Cir. 1980).   

2d. Public Interest Favors Granting the Stay to Preserve Status Quo.  It is 

clear that the public interest is served by preserving at least the appearance that this is a fair 

and contested hearing.  By issuing the license before the hearing on the contentions, the 

NRC Staff  acts as judge, jury and executioner as far as the intervenors’ contentions are con-

cerned.  This gross unfairness is compounded by the issuance of  the license at a time when 

the Oglala Sioux Tribe has had no lawyer admitted in the case.   
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For all the foregoing reasons, the Board should stay the issuance of  the License as 

described in Section II.A above. 

Dated this  14th day of  November, 2014. !
Respectfully submitted, !!

!  !
David Frankel,  
Counsel for Consolidated Intervenors 
1430 Haines Ave., Ste. 108-372 
Rapid City, SD 57701 
605-515-0956 
E-mail:  arm.legal@gmail.com  !
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!!
CERTIFICATE OF SERVICE  !

 I hereby certify that copies of  the foregoing “CONSOLIDATED INTERVENORS’ 
APPLICATION FOR A STAY THE ISSUANCE OF LICENSE NO. SUA-1534 UNDER 
10 CFR SECTION 2.1215” in the above captioned proceeding were served via email per the 
Board’s order on the 14Th  day of  November 2014, which to the best of  my knowledge will 
result in transmittal via the Electronic Information Exchange (“EIE”) of  same to those on 
the EIE Service List for the captioned proceeding. !
  !

    !  
    ________________________________ 
    David Frankel 
    Attorney for Consolidated Intervenors 
    1430 Haines Ave., Ste. 108-372 
    Rapid City, SD 57701 
    605-515-0956 
    E-mail:  arm.legal@gmail.com
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