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I. INTRODUCTION 

 In accordance with the Atomic Safety and Licensing Board’s (“Board”) Order of 

September 17, 2014,1 Entergy Nuclear Operations, Inc. (“Entergy”) submits this Answer to 

Intervenors’ October 1, 2014 brief concerning Proposed Contention NYS-39/RK-EC-9/CW-EC-

10 (“Proposed Contention”).2  Intervenors submitted the Proposed Contention in July 2012,3 based 

on a decision by the U.S. Court of Appeals for the D.C. Circuit4 to vacate and remand the Nuclear 

Regulatory Commission’s (“NRC” or “Commission”) December 2010 update to the Waste 

                                                 
1  Licensing Board Order (Requesting Briefs on NYS-39/RK-EC-9/CW-EC-10 and CW-SC-4) at 2 (Sept. 17, 

2014) (unpublished) (“September 17, 2014 Board Order”), available at ADAMS Accession No. ML14260A241.   
2  See State of New York, Riverkeeper, and Clearwater’s Brief in Response to September 17, 2014 Atomic Safety 

and Licensing Board Order Concerning Pending Contention NYS-39/RK-EC-9/CW-EC-10 and the On-Site 
Storage of Nuclear Waste at Indian Point (Oct. 1, 2014) (“Intervenors’ Brief”), available at ADAMS Accession 
No. ML14274A665.   

3  See State of New York, Riverkeeper, and Clearwater’s Joint Motion for Leave to File a New Contention 
Concerning the On-Site Storage of Nuclear Waste at Indian Point (July 8, 2012) (“Joint Motion”), available at 
ADAMS Accession No. ML12190A003; State of New York, Riverkeeper, Inc., and Hudson River Sloop 
Clearwater’s Joint Contention NYS-39/RK-EC-9/CW-EC-10 Concerning the On-Site Storage of Nuclear Waste 
at Indian Point (July 8, 2012) (“Proposed Contention”), available at ADAMS Accession No. ML12190A002. 

4  New York v. NRC, 681 F.3d 471 (D.C. Cir. 2012). 
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Confidence Decision (“WCD”)5 and accompanying Temporary Storage Rule (“TSR”).6  The 

Proposed Contention claims that the Final Supplemental Environmental Impact Statement 

(“FSEIS”) for Indian Point Units 2 and 3 (“Indian Point”) license renewal omits a discussion of 

“the environmental impacts caused by the storage of nuclear waste at Indian Point following the 

end of the requested operating licenses” and “an analysis of alternatives to proposed storage of 

spent fuel at Indian Point for an indefinite period of time in spent fuel pools.”7   

 Entergy and the NRC Staff filed Answers opposing the admission of the Proposed 

Contention in August 2012.8  However, the Board did not rule on the admissibility of the Proposed 

Contention, which was held in abeyance, per the Commission’s direction in CLI-12-16, for over 

two years pending the NRC’s issuance of its final Continued Storage Rule and supporting generic 

environmental impact statement (“GEIS”).9  On September 17, 2014, in response to the 

Commission’s Order (CLI-14-08) lifting the abeyance,10 the Board requested briefing on the 

                                                 
5  Waste Confidence Decision Update, 75 Fed. Reg. 81,037 (Dec. 23, 2010) (“WCD”). 
6  Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After Cessation of Reactor 

Operation, 75 Fed. Reg. 81,032 (Dec. 23, 2010) (“TSR”). 
7  Proposed Contention at 2. 
8  See Entergy’s Answer to New York State, Riverkeeper, and Clearwater’s Joint Contention NYS-39/RK-EC-

9/CW-EC-10 Concerning On-Site Storage of Nuclear Waste at Indian Point (Aug. 2, 2012) (“Entergy August 
2012 Answer”), available at ADAMS Accession No. ML12215A432; NRC Staff’s Response to Intervenors’ 
 (1) Joint Motion for Leave to File a New Contention Concerning the Onsite Storage of Nuclear Waste at Indian 
Point and (2) Joint Contention NYS-39/RK-EC-9/CW-EC-10 (Aug. 2, 2012) (“NRC Staff August 2012 
Answer”), available at ADAMS Accession No. ML12215A565. 

9  See Calvert Cliffs Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3),CLI-12-16, 76 NRC 63, 
68-69 (2012) (holding in abeyance new contentions and associated filings concerning continued storage of spent 
nuclear fuel beyond a reactor’s licensed life for operation); Final Rule, Continued Storage of Spent Nuclear Fuel, 
79 Fed. Reg. 56,238 (Sept. 19, 2014) (“Continued Storage Rule”); NUREG-2157, Generic Environmental 
Impact Statement for Continued Storage of Spent Nuclear Fuel: Final Report, Vol. 1 (Sept. 2014) (“GEIS”). 

10  See Calvert Cliffs 3 Nuclear Project, LLC, & UniStar Nuclear Operating Servs., LLC (Calvert Cliffs Nuclear 
Power Plant, Unit 3), CLI-14-08, 80 NRC __, slip. op. at 10 (Aug. 26, 2014) (directing the Board to dismiss 
proposed contentions CW-SC-4 and NYS-39/RK-EC-9/CW-EC-10 to the extent they raise issues resolved by 
the Continued Storage Rule, and to assess their admissibility under Part 2 insofar as they raise other matters). 
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extent to which the Proposed Contention and another proposed contention filed by Clearwater 

(CW-SC-4) might raise issues “that have not been resolved by the Continued Storage Rule.”11 

 As demonstrated herein, the Board should dismiss the Proposed Contention for the reasons 

specified in Entergy’s August 2012 Answer, as well as the additional reasons set forth below.  As 

an initial matter, Intervenors have not meaningfully responded to the Commission’s and Board’s 

directives by actually explaining what aspects (if any) of the Proposed Contention “have not been 

resolved by the Continued Storage Rule.”12  Indeed, Intervenors devote nearly their entire seven-

page brief to recounting the procedural history of the Proposed Contention and the Continued 

Storage Rule.  It is not until the last page that they state—in conclusory fashion and without any 

citations—that “[t]he revised final [GEIS] did not address site-specific environmental impacts 

from, and alternatives to, the continued storage of spent nuclear fuel at the Indian Point site.”13  In 

this regard, Entergy submits that Intervenors have effectively waived any claim that the Proposed 

Contention raises an issue that is admissible for litigation in this proceeding. 

 And, for reasons discussed more fully below, it is clear that the Proposed Contention fails 

to present an admissible issue.  The principal omission alleged by Intervenors based on the D.C. 

Circuit’s decision in New York v. NRC has been cured, thereby rendering the Proposed Contention 

moot.  Specifically, revised 10 C.F.R. § 51.23 codifies the NRC’s generically-applicable 

assessment of the environmental impacts of on-site storage of spent fuel following any NRC-

licensed period of extended operation, including the impacts associated with indefinite storage of 

spent fuel in the absence of a permanent repository.  Insofar as Intervenors continue to assert that 

the NRC must conduct a site-specific analysis of such impacts for Indian Point, they 

                                                 
11  September 17, 2014 Board Order at 2. 
12  Id. 
13  Intervenors’ Brief at 7. 
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impermissibly challenge the adequacy of the Continued Storage Rule in contravention of 10 

C.F.R. § 2.335.  Finally, Intervenors’ various ancillary arguments fail to support admission of the 

Proposed Contention, because they raise issues that are outside scope of this proceeding, are 

unduly vague, lack an adequate factual basis, and/or are not material to the NRC’s license renewal 

decision. 

II. BACKGROUND 

A. The Commission’s Waste Confidence Decision, Temporary Storage Rule, and the 
2014 Continued Storage Rule 

 In response to several previous proposed contentions and related documents in this 

proceeding, both the Board and Commission have recited the Waste Confidence Rule’s general 

history.14  Most importantly, in 1984, in response to the D.C. Circuit’s Minnesota v. NRC 

decision,15 the Commission issued its initial WCD and TSR.16  After considering public 

comments, the NRC updated the WCD and TSR in December 2010.17  Numerous governmental 

and non-profit entities challenged that rulemaking in the D.C. Circuit.  On June 8, 2012, the D.C. 

Circuit issued New York v. NRC, in which it vacated and remanded the WCD and TSR update.18   

                                                 
14  See, e.g., Licensing Board Memorandum and Order (Certification to the Commission of a Question Relating to 

the Continued Viability of 10 C.F.R. § 51.23(b) Arising From Clearwater’s Motion for Leave to Admit 
Contentions at 18-22) (Feb. 12, 2010) (unpublished); see also Applicant’s Answer to Hudson River Sloop 
Clearwater, Inc. and Riverkeeper, Inc.’s New Contention Concerning the Waste Confidence Rule at 3-6 (Feb. 
18, 2011), available at ADAMS Accession No. ML110560270. 

15  Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979). 
16  See Rulemaking on the Storage and Disposal of Nuclear Waste (Waste Confidence Rulemaking), CLI-84-15, 20 

NRC 288, 293 (1984); Final Waste Confidence Decision, 49 Fed. Reg. 34,658, 34,658 (Aug. 31, 1984); 
Requirements for Licensee Actions Regarding the Disposition of Spent Fuel Upon Expiration of Reactor 
Operating Licenses, 49 Fed. Reg. 34,688, 34,694 (Aug. 31, 1984) (“Spent Fuel Disposition Requirements”). 

17  2010 WCD, 75 Fed. Reg. at 81,037; TSR, 75 Fed. Reg. at 81,032. 
18  See New York v, 681 F.3d at 483.  The court identified three particular deficiencies in the 2010 analysis. First, 

related to the NRC’s conclusion that permanent disposal will be available “when necessary,” the court held that 
the NRC needed to examine the environmental impacts of failing to establish a repository.  Second, related to the 
continued storage of spent fuel, the court held that the Commission had not adequately examined the risk of 
spent fuel pool leaks for purposes of NEPA. And third, also related to continued storage, the court held that the 
NRC had not adequately examined the environmental consequences of potential spent fuel pool fires.  See id. at 
477-82.  
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B. Intervenors’ Filing of the Proposed Contention 

 On July 8, 2012, Intervenors filed the Proposed Contention in direct response to the New 

York v. NRC decision.19  The Proposed Contention, which Intervenors described as a “contention 

of omission,”20 alleged as follows: 

The [FSEIS] for Indian Point fails to comply with the requirements 
of Sections 102 (c) and (e) of [NEPA] and 10 C.F.R. §§ 51.20(b)(2), 
51.71(d), 51.90, 51.91(c), 51.92, 51.95(c)(1), 51.95(c)(2), and 
51.101(a), because it fails to include or incorporate a legally 
sufficient analysis of the environmental impacts of on-site storage of 
nuclear waste after the conclusion of the extended operating period, 
including the impacts in the event that no permanent repository is 
ever established, and fails to consider alternatives to mitigate those 
impacts; because there is no valid analysis of these issues, NRC may 
not reach a final decision on whether to renew Indian Point’s 
operating licenses until such a valid analysis has been completed in 
compliance with applicable federal law and regulations.21 

 To cure the purported omissions, Intervenors asserted that the NRC Staff must address the 

following six issues:  (1) the environmental effects of on-site storage of waste after the period of 

extended operation; (2) impacts of continued operation and the additional storage of spent fuel on 

real estate values in the surrounding areas; (3) the impacts and safety of the generation and long-

term storage of radioactive waste; (4) the impacts of spent fuel storage in pools relative to dry 

casks; (5) the implications of on-site storage of waste for decommissioning; and (6) alternatives to 

mitigate any of these adverse consequences, among “other” unspecified issues.22  Entergy and the 

                                                 
19  On October 1, 2014, Clearwater filed a separate brief concerning its proposed safety contention, CW-SC-4.   See 

Hudson River Sloop Clearwater, Inc.’s Brief Regarding Contention SC-3 (Oct. 1, 2014), available at ADAMS 
Accession No. ML14274A544.  Entergy is responding to that brief in a separate, concurrently-filed Answer. 

20  Joint Motion at 12; see also id. at 8 (“This contention addresses a material omission in the Staff’s environmental 
review . . . .”). 

21  Proposed Contention at 2 (emphasis added). 
22  Proposed Contention at 13-14. 



 

 6  
 

NRC Staff opposed the admission of the Proposed Contention in separate Answers filed with the 

Board in August 2012.23 

C. The Commission and Board Orders Holding All Proposed Waste Confidence 
Contentions in Abeyance 

 In response to the court’s ruling, on August 7, 2012, the Commission determined in CLI-

12-16 that the NRC would not issue licenses dependent upon the WCD and TSR, pending 

completion of action on the remanded proceeding.24  In the same decision, the Commission also 

directed that all proposed contentions arising out of the Court of Appeals decision be held in 

abeyance pending further order of the Commission.25  Accordingly, on August 8, 2012, the Board 

issued an Order holding the Intervenors’ Proposed Contention in abeyance, thereby deferring any 

ruling on its admissibility pending further direction from the Commission.26   

D. The Commission’s Issuance of the Final Continued Storage Rule and  
Related Order Lifting the Abeyance  

 On August 26, 2014, the Commission approved issuance of the final Continued Storage 

Rule and associated GEIS.27  The GEIS documents the NRC’s generically-applicable assessment 

of the environmental impacts of continued storage of spent nuclear fuel.28  The final rule, in turn, 

codifies the environmental impacts reflected in the GEIS and indicates that these impact 

                                                 
23  See Entergy August 2012 Answer at 9-20; NRC Staff August 2012 Answer at 5-13. 
24  Calvert Cliffs, CLI-12-16, 76 NRC at 67. 
25  See id. at 68-69. 
26  Licensing Board Order (Holding Contentions NYS-39/RK-EC-9/CW-EC-10 and CW-SC-4 in Abeyance) (Aug. 

8, 2012) (unpublished).  
27  See Staff Requirements – SECY-14-0072 – Final Rule, Continued Storage of Spent Nuclear Fuel (RIN 3150-

AJ20) (Aug. 26, 2014); Commission Paper SECY-14-0072, Final Rule: Continued Storage of Spent Nuclear 
Fuel (RIN 3150-AJ20), (July 21, 2014) (attaching the GEIS and the draft final rule).  The Commission paper and 
its attachments can be found at ADAMS Accession No. ML14177A482 (package).  The final rule was published 
in Federal Register on September 19, 2014.   

28  Continued Storage Rule, 79 Fed. Reg. at 56,239.  
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determinations will inform the decision-makers in individual licensing proceedings of the impacts 

of continued storage.29    

 On the same day, the Commission issued CLI-14-08, in which it lifted its suspension of 

final licensing decisions in view of its issuance of the Continued Storage Rule and supporting 

GEIS.30  Particularly relevant here, the Commission also provided the following directive: 

[W]e direct the Atomic Safety and Licensing Boards to reject the 
contentions pending before them, consistent with our decision today, with 
the exception of the two contentions pending in the Indian Point matter. 
These proposed contentions appear to include issues beyond the scope of 
the Continued Storage Rule.  To the extent that Contentions CW-SC-4 and 
NYS-39/RK-EC-9/CW-EC-10 raise issues resolved by the Continued 
Storage Rule, the Board is directed to dismiss them consistent with our 
opinion today. To the extent that these contentions raise other matters, the 
Board should assess their admissibility under our generally applicable 
rules of practice.31 
 

 By Order dated September 17, 2014, the Board sought additional briefing from the parties 

concerning the extent to which the Intervenors’ proposed continued storage contentions might 

raise issues “that have not been resolved by the Continued Storage Rule.”32  The Intervenors filed 

their briefs on October 1, 2014.  In accordance with the Board’s Order, Entergy herein responds to 

Intervenors’ brief concerning the Proposed Contention. 

III. ARGUMENT 

A. The Continued Storage Rule and GEIS Cure the Fundamental Omission  
Alleged by Intervenors in Their Proposed Contention 

 The Proposed Contention’s core claim is that the NRC has not provided a sufficient 

analysis of the environmental impacts of on-site storage of spent fuel following any NRC-licensed 

period of extended operation, including the impacts associated with the lack of a permanent 
                                                 
29  Id. at 56,238; see also id. at 56,260 (setting forth the revised section 51.23). 
30  See Calvert Cliffs, CLI-14-08, 80 NRC, slip. op. at 7. 
31  See id. at 10 (emphasis added). 
32  September 17, 2014 Board Order at 2. 
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repository.  The NRC’s Continued Storage Rule and GEIS clearly cure that omission, as reflected 

in the Statement of Considerations (“SOC”) for the final rule (and the text of the rule itself): 

The NRC is revising 10 CFR 51.23(a) to reflect the environmental impact 
determinations of the GEIS (NUREG–2157).  Final 10 CFR 51.23(a) 
provides that the Commission has generically determined that the 
environmental impacts of continued storage of spent nuclear fuel beyond 
the licensed life for operation of a reactor are those impacts identified in 
NUREG–2157.  The NRC will use the impact determinations in NUREG–
2157 to inform the decision-makers in licensing proceedings of the 
impacts of continued storage.33   

 
 As the SOC further explains, the NRC analyzed three timeframes in the GEIS that 

represent various scenarios for the length of continued storage that may be needed:  (1) the short-

term timeframe, which analyzes 60 years of continued storage after the end of a reactor’s licensed 

life for operation; (2) the long-term timeframe, which analyzes the environmental impacts of 

continued storage for 160 years after the end of a reactor’s licensed life for operation; and (3) an 

indefinite timeframe, “which assumes that a repository never becomes available.”34 

 Finally, the SOC makes clear that the new rule applies to any nuclear power reactor 

applicant and licensee seeking issuance or renewal of an operating license or construction permit 

for a nuclear power reactor under 10 C.F.R. Parts 50 or 54.35  It also indicates that the column 

entry for the “Onsite storage of spent nuclear fuel” issue in Table B-1 of Appendix B to Part 51 (a 

Category 1 issue) is “revised to include the impacts during the license renewal term and the 

impacts from the continued storage period.”36  Thus, the Continued Storage Rule squarely 

addresses the omission alleged by Intervenors and thus renders the Proposed Contention moot. 

                                                 
33  Continued Storage Rule, 79 Fed. Reg. at 56,249 (emphasis added). 
34  Id. at 56,245 (emphasis added). 
35  Id. at 56,242. 
36  Id. at 56,239. 
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B. Insofar As Intervenors Still Assert that the NRC’s Analysis Is Legally Insufficient  
Due to a Lack of Site-Specific Evaluation, They Impermissibly Challenge a Final Rule 

 The crux of Intervenors’ brief is that “the revised final [GEIS] did not address site-specific 

environmental impacts from, and alternatives to, the continued storage of spent nuclear fuel at the 

Indian Point site.”37  That argument plainly constitutes an impermissible collateral attack on the 

Continued Storage Rule, which codifies the generically-applicable environmental impact 

determinations reflected in the GEIS.38  The SOC for the final rule underscores the Commission’s 

deliberate decision to use a generic approach, as explicitly endorsed by the D.C. Circuit:   

In remanding the 2010 Waste Confidence rule to the NRC for additional 
analysis, the Court of Appeals for the District of Columbia Circuit 
continued the long history of federal courts approving a generic approach 
to the analysis of the environmental impacts of nuclear power reactor 
operation.  In New York v. NRC, the Court of Appeals endorsed the NRC’s 
generic approach, stating that there is “no reason that a comprehensive 
general analysis would be insufficient to examine on-site risks that are 
essentially common to all plants.” (New York, 681 F.3d at 480).  After 
conducting the analysis in the GEIS, the NRC concludes that the impacts 
of continued storage will not vary significantly across sites, despite 
variations in site-specific characteristics.  Accordingly, the NRC believes 
that a generic approach is appropriate for this proceeding.39 

 
It is well-established that, unless a party obtains a “waiver” from the Commission, NRC 

regulations and generic determinations are not “subject to attack” in adjudications.40  Intervenors 

have not sought or obtained a waiver here.  Accordingly, consistent with previous rulings of the 

Board in this proceeding, the Proposed Contention must be rejected as an unauthorized challenge 

to a current NRC regulation (10 C.F.R. § 51.23).41   

                                                 
37  Intervenors’ Brief at 7 (emphasis added). 
38  Continued Storage Rule, 79 Fed. Reg. at 56,242. 
39  Id.  
40  10 C.F.R. § 2.335(a).   
41  Specifically, on several occasions following issuance of the Board’s decision in LBP-08-13, the Intervenors filed 

contentions challenging the Commission’s proposed or final update of its WCD and TSR.  The Board rejected 
(or on one occasion, narrowed) those contentions on the grounds that, among other things, they raised 
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C. The Proposed Contention Fails to Satisfy the Contention Admissibility  Requirements 
in 10 C.F.R. § 2.309(f)(1) 

   As discussed above, Intervenors have proffered a “contention of omission.”42  A properly-

pled contention of omission must demonstrate the omission of a “relevant matter as required by 

law.”43  In other words, the contention must describe the information that should have been 

included and establish legally-required information is omitted.  The Proposed Contention, 

however, demands numerous actions and analyses that are simply not required by the New York v. 

NRC decision on which the contention is based.  Furthermore, Intervenors have provided no 

expert or other factual support for the various subsidiary claims made in support of the Proposed 

Contention.  As discussed below, this fact is further reinforced by the NRC Staff’s responses to 

Intervenors’ related comments on the draft Continued Storage Rule and draft GEIS. 

1. Alleged Need to Prepare a Site-Specific NEPA Analysis of Continued Spent 
Fuel Storage Impacts for Indian Point 

 As an initial matter, Intervenors contend that the New York decision “obligates” the NRC 

Staff to prepare an Indian Point-specific FSEIS supplement addressing spent fuel storage 

environmental impacts after cessation of operations.44  To the contrary, the D.C. Circuit 

specifically held that “we do not require, as petitioners would prefer, that the Commission 

                                                                                                                                                                
impermissible challenges to NRC regulations and were inadmissible under 10 C.F.R. § 2.335.  See 
Memorandum and Order (Ruling on Pending Motions for Leave to File New and Amended Contentions) at 9-19, 
36-52 (July 6, 2011) (unpublished) (ruling on ccontentions NYS-17B, CW-EC-8/RK-EC-6, CW-SC-2/RK-TC-
3, CW-EC-9/RK-EC-7, and CW-SC-3/RK-TC-4); Order (July 14, 2010) (unpublished) (dismissing contentions 
CW-SC-1 and EC-7); Order (Ruling on New York State’s New and Amended Contentions) at 13-16 (June 16, 
2009) (unpublished) (ruling on contention NYS-34); Memorandum and Order (Granting Entergy’s Request for 
Clarification) at 2-5 (Aug. 10, 2011) (unpublished) (concerning contention NYS-17B).  The Board’s July 14, 
2010 ruling followed specific directions by the Commission to dismiss the contention in response to a Board-
certified question.  See Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 & 3), CLI-
10-19, 72 NRC 98, 99 (2010). 

42  Joint Motion at 12-13. 
43  10 C.F.R. § 2.309(f)(1)(vi) (emphasis added). 
44  Joint Motion at 13-14. 
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examine each site individually.”45  Indeed, the D.C. Circuit observed that the NRC had undertaken 

preparation of an Environmental Impact Statement (“EIS”) that generically addresses spent fuel 

storage environmental impacts beyond the 60-year post-license period and that “some or all” of 

the issues identified in the Court’s decision “may be addressed in such a rulemaking.”46 

 As a technical matter, based on its detailed analyses in the GEIS, the NRC has concluded 

that the impacts of continued storage will not vary significantly across sites, despite variations in 

site-specific characteristics, such that a generic approach is appropriate for this proceeding.47  This 

conclusion also is reflected in the NRC Staff’s response to public comments, wherein the Staff 

explained why a site-by-site analysis is not necessary or preferred.  For example, the Staff stated 

that “[t]he assumptions used in the [GEIS] analysis are sufficiently conservative to bound the 

impacts such that variances that may occur between sites are unlikely to result in environmental 

impact determinations that are greater than those presented in the GEIS.”48  It further noted that, 

although a site-specific review might produce additional details, “the NRC has concluded that the 

activities and potential impacts during continued storage are sufficiently similar at all sites that a 

conservative generic analysis is capable of providing the ‘hard look’ required by NEPA.”49 Given 

Intervenors’ failure to provide any factual or expert support to controvert that conclusion, as 

required 10 C.F.R. § 2.309(f)(1)(ii) and (v), the Proposed Contention must be rejected. 

                                                 
45  New York, 681 F.3d at 483. 
46  Id.  
47  See Continued Storage Rule, 79 Fed. Reg. at 56,242 (“Despite variations in site-specific characteristics, a 

generic analysis is capable of determining and expressing the environmental impacts that may result from 
continued storage.”). 

48  GEIS, Vol. 2, App. D at D-99.   
49  Id. 
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2. Alleged Need to the Consider the Safety of the Generation and Long-Term 
Storage of Spent Fuel 

 In asserting that the NRC must evaluate the “safety” of the generation and long-term 

storage of radioactive waste, Intervenors overlook the fundamental distinction between the NRC’s 

AEA-based safety review and NEPA-based environmental review.50  The Commission issued its 

2010 update to the WCD and TSR and, more recently, the Continued Storage Rule, to comply 

with the requirements of NEPA, not the AEA.  As the 2014 SOC explains: 

Historically, the Commission’s Waste Confidence proceeding represented 
the Commission’s generic determination and generic environmental 
analysis that spent fuel could be stored safely and without significant 
environmental impacts for a period of time past the licensed life for 
operation of a reactor.  This generic environmental determination was 
reflected in 10 CFR 51.23, which addressed the NRC’s NEPA obligations 
with respect to the continued storage of spent fuel.51 
 

Thus, 10 C.F.R. § 51.23 is intended “to satisfy [NRC’s] NEPA obligations with respect to 

continued storage” and to “enhance efficiency in individual licensing reviews by incorporating the 

determinations from the generic analysis of the environmental impacts of continued storage into 

environmental impact statements that need to address continued storage.”52  Any claim that the 

Commission must undertake an AEA-based safety evaluation of spent fuel storage as part of this 

proceeding or the NRC’s generic continued storage rulemaking is legally baseless.53   

                                                 
50  The Commission long has emphasized that “[t]he AEA and NEPA contemplate separate NRC reviews of 

proposed licensing actions.”  Fla Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), 
CLI-01-17, 54 NRC 3, 13 (2001) (citing Limerick Ecology Action v. NRC, 869 F.2d 719, 729-31 (3d Cir. 1989)); 
see also id. (“[T]he two inquiries are analytically separate: one (Part 54) examines radiological health and safety, 
while the other (Part 51) examines environmental effects of all kinds.”).  

51  Continued Storage Rule, 79 Fed. Reg. at 56,241-242 (emphasis added).   
52  Id. at 56,243-244. 
53  From a safety perspective, the NRC addresses the post-operational management of spent fuel storage in spent 

fuel pools through the requirements set forth in 10 C.F.R. § 50.54(bb), which requires reactor licensees to submit 
written notification to the NRC describing their programs for post-operational management of all onsite spent 
fuel following the permanent cessation of reactor operation.  Notably, the NRC amended Section 50.54 to 
include this requirement separate and apart from the 1984 Final Waste Confidence Decision.  See Final Rule, 
Requirements for Licensee Actions Regarding the Disposition of Spent Fuel Upon Expiration of Reactor 
Operating Licenses, 49 Fed. Reg. 34,688 34,689 (Aug. 31, 1984) (“The procedures established by this 
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 In a related vein, Intervenors’ brief states, without any supporting references, that the NRC 

has “authorized the Indian Point spent fuel pools to store five times more spent nuclear fuel than 

they were initially designed for,” and that during any NRC-approved PEO, “the spent fuel pools 

will remain densely packed and the dry storage cask facility will be filled to capacity.”54  Those 

statements are factually incorrect.  It is true that most spent fuel pools (including those at Indian 

Point) contain more spent fuel than they were initially licensed to store.  However, over the last 

several decades, U.S. power reactor licensees have implemented design modifications to replace 

original spent fuel storage racks with new racks capable of safely storing increased quantities of 

spent fuel.  As explained in the GEIS, reracking to achieve higher-density storage requires an 

NRC-approved license amendment.  The NRC’s associated site-specific review includes both 

environmental and safety analyses (including an assessment of the possible accidents due to the 

increased spent fuel pool density).55  The NRC has reviewed and approved, via license 

amendments, the total capacity of the Indian Point spent fuel pools and the specific configurations 

used in those pools.56   

 In addition, Entergy’s Indian Point Programs for Maintenance of Irradiated Fuel, submitted 

in compliance with 10 C.F.R. §§ 50.54(bb) and 50.75(f)(3), show that Indian Point has adequate 

current and planned spent fuel storage capacity, and that Entergy plans to move all spent fuel to an 

                                                                                                                                                                
amendment [to 10 C.F.R. Part 50] are intended to confirm that there will be adequate lead time for whatever 
actions may be needed at individual reactor sites to assure that the management of spent fuel following the 
expiration of the reactor operating license will be accomplished in a safe and environmentally acceptable 
manner.”) (emphasis added).  

54  Intervenors’ Brief at 2.   
55  See GEIS, Vol. 2, App. D at 397-98. 
56  See, e.g., Letter from D. Brinkman, NRC, to S. Bram, Consolidated Edison Co. of NY, Issuance of Amendment 

(Apr. 19, 1990), available at ADAMS Accession No. ML003778320; Letter from J. Neighbors, NRC, to J. 
Brons, Power Auth. of State of NY, Issuance of Amendment (Oct. 12, 1989), available at ADAMS Accession 
No. ML003778816.  
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Independent Spent Fuel Storage Installation (“ISFSI”) (either the existing ISFSI or a new ISFSI) 

after the cessation of operations.57  This is confirmed by the NRC’s related safety evaluations.58  

3. Alleged Need to Consider Property Value Impacts 

 Intervenors also claim that any environmental evaluation mandated by the New York 

remand must address “offsite land use impacts of continued operations and the additional storage 

of spent fuel on real estate values in the surrounding areas.”59  The New York decision, however, 

provides no indication that such an analysis is legally required.60  In fact, the D.C. Circuit 

specifically rejected New York’s argument that the Commission’s WCD should have considered 

property value impacts allegedly caused by Indian Point.61  Although New York State’s (“NYS” 

or “New York”) WCD comments included several Dr. Sheppard reports also used to support 

NYS-17B,62 the Court found: 

                                                 
57  See Entergy Letter NL-08-144, “Unit 1 & 2 Program for Maintenance of Irradiated Fuel and Preliminary 

Decommissioning Cost Analysis in accordance with 10 CFR 50.54 (bb) and 10 CFR 50.75(f)(3),” Att. 1 (Oct. 
23, 2008), available at ADAMS Accession No. ML083040378; Entergy Letter NL-10-123, “Unit 3 Program for 
Maintenance of Irradiated Fuel and Preliminary Decommissioning Cost Analysis in accordance with 10 CFR 
50.54 (bb) and 10 CFR 50.75(f)(3),” Att. 2 (Dec. 10, 2010), available at ADAMS Accession No. 
ML103540233. 

58  See Indian Point Nuclear Generating Unit Nos. 1 and 2 – Safety Evaluation re: Spent Fuel Management Program 
and Preliminary Decommissioning Cost Estimate (Mar. 17, 2010), available at ADAMS Accession No. 
ML100280544; Indian Point Nuclear Generating Unit No. 3 – Safety Evaluation re: Spent Fuel Management 
Program and Preliminary Decommissioning Cost Estimate (June 22, 2011), available at ADAMS Accession No. 
ML12088A310. 

59  Proposed Contention at 14. 
60  It bears emphasis that Section 4.1 of the GEIS evaluates the land use impacts of short-term storage, long-term 

storage, and indefinite at-reactor storage.  For all three periods, the Staff concludes that land use impacts will be 
SMALL, primarily because relatively little or no disturbance of new land will be required for continued storage 
of spent fuel at reactor sites. 

61  New York, 681 F.3d at 482. 
62  Citing to two reports offered in this proceeding (NYS000226 and NYS000227), New York argued that Dr. 

Sheppard identified property value impacts “in the event that license renewal is not allowed and the plant is 
promptly decommissioned and the spent fuel removed to a waste disposal site by 2025 (land values will 
increase) and in the event that spent fuel is stored indefinitely at the site (land values will remain depressed for 
the indefinite future).”  State of New York for Leave to File Timely Amended Bases to Contention 17A (Now 
To Be Designated Contention 17B) (Jan. 24, 2011), Att. 13, Supplemental Comments Submitted by the Office of 
the Attorney General of the New York State Concerning the [NRC]’s Proposed [WCD] Update & Consideration 
of Environmental Impacts of Temporary Storage of Spent Fuel After Cessation of Reactor Operation at 13 (Feb. 
9, 2010), available at ADAMS Accession No. ML110390250. 
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[T]hat study actually assumes a diminution in values caused by 
current plant operation and simply extends it mathematically—it in 
no way asserts whether or how any harm to property values might 
occur nor how that harm is related to a change in the physical 
environment.  Petitioners’ failure to raise these objections to the 
agency waives them.  We note, as did the Supreme Court in Public 
Citizen, that primary responsibility for compliance with NEPA lies 
with the Commission, not petitioners; nonetheless, the non-health 
effects alluded to here are not “so obvious that there is no need for a 
commentator to point them out.”63 

As with New York’s procedurally-deficient property value-based WCD challenge, the Proposed 

Contention provides no indication that alleged property value impacts are in any way related to 

changes in the physical environment.64   

 Entergy’s position on this issue and its responses to New York’s arguments regarding the 

impacts of Indian Point on local property values are set forth in its testimony and filings on 

Contention NYS-17B in this proceeding.65  That contention alleged that the FSEIS for Indian 

Point license renewal failed to address the impact of continued operation on real estate values in 

the area surrounding IPEC.66  The Board resolved this contention against New York and in favor 

of the NRC Staff and Entergy.67  New York did not appeal the Board’s decision on this issue.  

Consistent with Entergy’s arguments, the Board found that the New York’s analysis in support of 

its claim that the plants cause significant adverse impacts on property values “contains numerous 

                                                 
63  New York, 681 F.3d at 482 (quoting Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 764 (2004)). 
64  See Metro. Edison Co. v. People Against Nuclear Energy, 460 U.S. 766, 772-74 (1983) (holding that NEPA 

does not require an agency to assess every impact on a project, but only those that have a “reasonably close 
causal relationship” with “a change in the physical environment”). 

65  See, e.g., Entergy’s Statement of Position on Contention NYS-17B (Property Values) (Mar. 28, 2012), available 
at ADAMS Accession No. ML12335A681; Testimony of Entergy Witnesses Donald P. Cleary, C. William 
Reamer, and George S. Tolley Regarding Contention NYS-17B (Property Values) (Mar. 28, 2012), available at 
ADAMS Accession No. ML12335A691; George Tolley, Property Value Effects of Indian Point License 
Renewal (Mar. 2012), available at ADAMS Accession No. ML12335A692; Entergy’s Proposed Findings of 
Fact and Conclusions of Law for Contention NYS-17B (Property Values) (Mar. 22, 2013), available at ADAMS 
Accession No. ML13081A764. 

66  See Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 & 3), LBP-13-13, slip op. ___, 
314 (Nov. 27, 2013). 

67  See id. at 336. 
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flaws that render its conclusions unreliable.”68  Similarly, any claim that the land use and property 

values impacts of continued storage of spent fuel must be evaluated quantitatively or on a site-

specific basis must be rejected under NEPA. 

 Finally, in its responses to rulemaking comments submitted by the Intervenors, the NRC 

Staff explicitly disagreed that it should have included an analysis of the environmental impact of 

continued storage on property values as part of the analysis of land use in the GEIS.  As the Staff 

explained in one comment response: 

Any impact to property values would have occurred prior to or during the 
construction of the nuclear power plant and would be factored into 
existing property values when the continued storage period begins. As 
explained in the GEIS, spent fuel is currently being stored in spent fuel 
pools and ISFSIs (if available) at all commercial nuclear power plants in 
the United States.  … The continued storage of spent fuel would not create 
any new effect on property values in the vicinity of existing nuclear power 
plants beyond what has already been experienced.69 
 

In short, the NRC’s generic evaluation of land use impacts in the GEIS is sufficient for all plants, 

including Indian Point, and no further analysis of property value impacts is required.   

4. Alleged Need to Consider Mitigation Alternatives 

 Intervenors also assert that the NRC’s NEPA evaluation must address “the impacts of 

spent fuel storage in pools versus in dry casks” and “alternatives to mitigate any of these adverse 

consequences.”70  As a legal matter, the New York decision on which Intervenors rely establishes 

no such requirements.  In fact, D.C. Circuit never discussed mitigation and expressly left it to the 

Commission’s discretion on how best to address the remand issues.71   

                                                 
68  See id. at 324. 
69  GEIS, Vol. 2. App. D at D-195. 
70  Proposed Contention at 14. 
71  New York, 681 F.3d at 477 (stating that NRC need not prepare a full EIS if it conducts an environmental 

assessment and issues an appropriate finding of no significant impact), id. at 480 (providing the Commission 
with the choice of proceeding on a site-specific or generic basis). 
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 Further, the NRC Staff disagreed with this claim in the final GEIS in its responses to 

public comments.  As the Staff explained, the GEIS provides a generic analysis of the 

environmental impacts of the continued storage of spent fuel, and the proposed action and options 

under the no-action alternative (i.e., the site-specific review, GEIS-only, and policy-statement 

options) include various ways the NRC could use a generic assessment of environmental impacts 

of continued storage of spent fuel in its licensing actions.72  Nonetheless, the GEIS (Section 

2.2.2.1 does discuss mitigation related to aging, damaged, or degraded fuel.73  According to the 

Staff, any determinations by the NRC about whether to require mitigation measures of any type 

generally occur during initial facility licensing or during the course of ongoing NRC oversight.74  

Again, Intervenors’ have provided no factual or legal support for their contrary assertions. 

5. Alleged Need to Consider Decommissioning-Related Issues 

 In their Proposed Contention and recent brief, Intervenors also contend that the New York 

decision requires that the NRC address “the implications of on-site storage of waste for 

decommissioning.”75  The D.C. Circuit’s New York decision, however, does not discuss 

decommissioning issues.  Because Intervenors provide no nexus between such issues, the New 

York decision, and long-term spent fuel storage environmental impacts, the Proposed Contention 

fails to establish that any legally-required decommissioning-related evaluation is omitted.76  

Furthermore, for purposes of license renewal, other NRC rules, not at issue in New York v. NRC, 

                                                 
72  See GEIS, Vol. 2. App. D at D-87. 
73  See id. 
74  See id. 
75  Proposed Contention at 14; Intervenors’ Brief at 6. 
76  Furthermore, decommissioning issues are codified as generic, Category 1 issues with SMALL impacts in Table 

B-1, Appendix B to Subpart A of 10 C.F.R. Part 51.  Thus,  
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establish that decommissioning is a Category 1 issue.77  Thus, any challenge to the NRC’s analysis 

of decommissioning-related impacts is impermissible.78  

 Additionally, the NRC’s GEIS for the Continued Storage Rule makes clear that reactor 

decommissioning is governed by a separate NRC regulatory framework not at issue here.79   

Onsite environmental impacts from normal operations and accidents during decommissioning 

activities, which include spent fuel pool operations, are addressed in NUREG-0586.80  The period 

of decommissioning in NUREG-0586 corresponds to the short-term timeframe of the GEIS.  Any 

significant radioactivity identified by licensees, including that associated with the spent fuel pools, 

must be addressed during the decommissioning process to meet the license-termination 

requirements of 10 C.F.R. Part 20, Subpart E.  The license-termination process is subject to a site-

specific review.  The environmental impacts of all onsite and offsite residual radioactive material 

that may remain after license termination are address in NUREG-1496.81   

 In summary, New York’s various subsidiary arguments in support of the Proposed 

Contention contravene 10 C.F.R. § 2.309(f)(1) because they raise issues that are outside scope of 

this proceeding, are impermissibly vague, lack an adequate factual basis, and/or are not material to 

the NRC Staff’s license renewal decision for Indian Point. 

                                                 
77  See 10 C.F.R. Part 51, Appendix B, Table B-1, “Decommissioning” (finding that the impacts of license renewal 

on radiation doses, waste management, air quality, water quality, ecological resources, and socioeconomic 
impacts from decommissioning will be small).   

78  See Entergy Nuclear Vt. Yankee, LLC (Vt. Yankee Nuclear Power Station), CLI-07-3, 65 NRC 13, 21 (2007).  
79  See GEIS, Vol. 1 at 2-24 to 2-29, 6-8 to 6-9, App. E at E-5 to E-9.  
80  NUREG-0586, Supplement 1: Final Generic Environmental Impact Statement on Decommissioning of Nuclear 

Facilities: Supplement 1, Regarding the Decommissioning of Nuclear Power Reactors (2002).   
81  NUREG-1496, Generic Environmental Statement in Support of Rulemaking on Radiological Criteria for License 

Termination of NRC-Licensed Nuclear Facilities (1997). 
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IV. CONCLUSION 

 For all of the above reasons, the Proposed Contention should be denied in its entirety.  

Nothing in Intervenors’ October 1, 2014 short brief indicates that the Continued Storage Rule 

(even if it were subject to challenge in this proceeding) is inadequate, or remedies Intervenors’ 

clear failure to satisfy the Commission’s contention admissibility criteria in 10 C.F.R. § 2.309. 
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