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I. INTRODUCTION 

 In accordance with the Atomic Safety and Licensing Board’s (“Board”) Order of 

September 17, 2014,1 Entergy Nuclear Operations, Inc. (“Entergy”) submits this Answer to 

Hudson River Sloop Clearwater, Inc.’s (“Clearwater”) October 1, 2014 brief concerning proposed 

contention CW-SC-4.2  As filed in July 2012, CW-SC-4 alleges that Entergy’s license renewal 

application (“LRA”) for Indian Point Units 2 and 3 (“IP2” and “IP3”) is inadequate under the 

Atomic Energy Act of 1954, as amended (“AEA”), due primarily to its purportedly insufficient 

analysis of aging management of spent fuel pools, including after the 20-year period of extended 

operation (“PEO”) authorized by 10 C.F.R. Part 54.3  Clearwater claimed that the decision of the 

U.S. Court of Appeals for the D.C. Circuit in New York v. NRC,4 vacating and remanding the 

                                                 
1  Licensing Board Order (Requesting Briefs on NYS-39/RK-EC-9/CW-EC-10 and CW-SC-4) at 2 (Sept. 17, 

2014) (unpublished) (“September 17, 2014 Board Order”), available at ADAMS Accession No. ML14260A241.   
2  See Hudson River Sloop Clearwater, Inc.’s Brief Regarding Contention SC-3 (Oct. 1, 2014) (“Clearwater 

Brief”), available at ADAMS Accession No. ML14274A544. 
3  See Hudson River Sloop Clearwater, Inc.’s Motion For Leave To Add A New Contention Based Upon New 

Information And Petition To Add New Contention (July 9, 2012) (“Proposed Contention CW-SC-4”), available 
at ADAMS Accession No. ML12191A416.  

4  New York v. NRC, 681 F.3d 471 (D.C. Cir. 2012). 
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Nuclear Regulatory Commission’s (“NRC” or “Commission”) 2010 updated Waste Confidence 

Decision (“WCD”)5 and Temporary Storage Rule (“TSR”)6 under the National Environmental 

Policy Act (“NEPA”), provided the new information on which CW-SC-4 is putatively based.  

 Both Entergy and the NRC Staff opposed the admission of CW-SC-4 on numerous 

independent grounds in their Answers filed in August 2012, including the fundamental fact that 

the NEPA-based decision in New York does not provide any materially different information with 

respect to the AEA-based safety or aging management analyses in the IP2 and IP3 LRA.7  CW-

SC-4 was subsequently held in abeyance for over two years pending the Commission’s recent 

issuance of its final Continued Storage Rule and supporting generic environmental impact 

statement (“GEIS”).8  On September 17, 2014, in response to the Commission’s Order lifting the 

abeyance,9 the Board requested briefing on the extent to which CW-SC-4 and another proposed 

contention jointly filed by Clearwater, Riverkeeper, and New York State (collectively, 

“Intervenors”) might raise issues “that have not been resolved by the Continued Storage Rule.”10 

 As explained below, Clearwater’s brief fails to explain how CW-SC-4 raises any 

admissible issue, particularly in light of the NRC’s issuance of the Continued Storage Rule and 

                                                 
5  Waste Confidence Decision Update, 75 Fed. Reg. 81,037 (Dec. 23, 2010) (“WCD”). 
6  Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After Cessation of Reactor 

Operation, 75 Fed. Reg. 81,032 (Dec. 23, 2010) (“TSR”). 
7  See Entergy’s Answer to Hudson River Sloop Clearwater, Inc.’s New Safety Contention Concerning the Waste 

Confidence Rule (Aug. 3. 2012) (“Entergy August 2012 Answer”), available at  ADAMS Accession No. 
ML12216A403; NRC Staff’s Answer to “[Clearwater’s] Motion for Leave to Add a New Contention Based 
Upon New Information and Petition to Add New Contention” (Contention CW-SC-4 Safety of Long-Term 
Storage) (Aug. 3, 2012) (“NRC Staff August 2012 Answer”), available at ADAMS Accession No. 
ML12216A407. 

8  See Final Rule, Continued Storage of Spent Nuclear Fuel, 79 Fed. Reg. 56,238 (Sept. 19, 2014) (“Continued 
Storage Rule”); NUREG-2157, Generic Environmental Impact Statement for Continued Storage of Spent 
Nuclear Fuel: Final Report, Vols. 1 & 2 (Sept. 2014) (“GEIS”). 

9  See Calvert Cliffs 3 Nuclear Project, LLC, & UniStar Nuclear Operating Servs., LLC (Calvert Cliffs Nuclear 
Power Plant, Unit 3), CLI-14-08, 80 NRC __, slip. op. at 10 (Aug. 26, 2014) (directing the Board to dismiss 
proposed contentions CW-SC-4 and NYS-39/RK-EC-9/CW-EC-10 to the extent they raise issues resolved by 
the Continued Storage Rule, and to assess their admissibility under Part 2 insofar as they raise other matters). 

10  September 17, 2014 Board Order at 2. 
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associated GEIS.  Indeed, the brief reflects Clearwater’s clear misunderstanding of the relevant 

statutory and regulatory frameworks, as well as the purpose and effect of the Continued Storage 

Rule.  In particular, Clearwater fails to recognize that:  (1) the NRC’s AEA-based license renewal 

safety review is limited to the aging management issues identified in 10 C.F.R. Part 54, as 

evaluated for the PEO only; (2) the post-operational (i.e., post-PEO) safety of spent fuel storage is 

separately regulated under 10 C.F.R. Part 50 and not subject to challenge here; (3) the 

Commission adopted the Continued Storage Rule to meet its responsibilities under NEPA, not the 

AEA; and (4) the Commission did not abandon or fail to replace previous “waste confidence” 

findings in the Continued Storage Rule. 

 In short, the Continued Storage Rule does not alter the scope of the NRC Staff’s safety 

reviews in this proceeding or present any new issues material to the Staff’s safety findings for its 

license renewal decision.  Proposed contention CW-SC-4, therefore, remains inadmissible for the 

reasons set forth in Entergy’s August 2012 Answer.  As such, it should be rejected in its entirety.   

II. BACKGROUND 
 
A. The Commission’s Waste Confidence Decision, Temporary Storage Rule, and the 

2014 Final Continued Storage Rule 

 In response to several previous proposed contentions and related documents in this 

proceeding, both the Board and Commission have recited the Waste Confidence Rule’s general 

history.11  Most importantly, in 1984, in response to the D.C. Circuit’s Minnesota v. NRC 

decision,12 the Commission issued its initial WCD and TSR.13  After considering public 

                                                 
11  See, e.g., Licensing Board Memorandum and Order (Certification to the Commission of a Question Relating to 

the Continued Viability of 10 C.F.R. § 51.23(b) Arising From Clearwater’s Motion for Leave to Admit 
Contentions) at 18-22 (Feb. 12, 2010) (unpublished); see also Applicant’s Answer to Hudson River Sloop 
Clearwater, Inc. and Riverkeeper, Inc.’s New Contention Concerning the Waste Confidence Rule at 3-6 (Feb. 
18, 2011), available at ADAMS Accession No. ML110560270. 

12  Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979). 
13  See Rulemaking on the Storage and Disposal of Nuclear Waste (Waste Confidence Rulemaking), CLI-84-15, 20 

NRC 288, 293 (1984); Final Waste Confidence Decision, 49 Fed. Reg. 34,658, 34,658 (Aug. 31, 1984); 
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comments, the Commission updated the WCD and TSR in December 2010.14  Numerous 

governmental and non-profit entities (but not Clearwater) challenged that rulemaking in the D.C. 

Circuit.  On June 8, 2012, the D.C. Circuit issued a decision in New York v. NRC, vacating and 

remanding the WCD and TSR update.15  Importantly, the D.C. Circuit’s decision in New York 

vacating and remanding the WCD and TSR is based solely on the requirements of NEPA.  The 

decision does not mention the AEA or its associated safety requirements.16   

B. Clearwater’s Filing of Proposed Contention CW-SC-4 

 On July 8, 2012, Clearwater, along with New York State and Riverkeeper Inc., filed a new 

joint environmental contention (NYS-39/RK-EC-9/CW-EC-10) based on the New York decision.17  

Clearwater separately filed a new proposed safety contention, CW-SC-4 (which New York State 

and Riverkeeper did not sponsor).18  CW-SC-4 alleges that: 

The license renewal application requesting the relicensing of Indian Point 
Units 2 and 3 is inadequate because it provides insufficient analysis of the 
aging management of the spent fuel pools that could be used to store waste 
on the site in the long term.  In addition, both the applicant and the NRC 
Staff have failed to establish that any combination of such storage will 
provide adequate protection of safety over the long term.19 

                                                                                                                                                                
Requirements for Licensee Actions Regarding the Disposition of Spent Fuel Upon Expiration of Reactor 
Operating Licenses, 49 Fed. Reg. 34,688, 34,694 (Aug. 31, 1984) (“Spent Fuel Disposition Requirements”). 

14  2010 WCD, 75 Fed. Reg. at 81,037; TSR, 75 Fed. Reg. at 81,032. 
15  See New York, 681 F.3d at 483.  The court identified three particular deficiencies in the 2010 analysis. First, 

related to the Commission’s conclusion that permanent disposal will be available “when necessary,” the court 
held that the NRC needed to examine the environmental impacts of failing to establish a repository.  Second, 
related to the continued storage of spent fuel, the court held that the Commission had not adequately examined 
the risk of spent fuel pool leaks for purposes of NEPA.  And third, also related to continued storage, the court 
held that the NRC had not adequately examined the environmental consequences of potential spent fuel pool 
fires.  See id. at 477-83. 

16   See generally New York, 681 F.3d 471. 
17  See State of New York, Riverkeeper, and Clearwater’s Joint Motion for Leave to file a New Contention 

Concerning the On-Site Storage of Nuclear Waste at Indian Point (July 8, 2012), available at ADAMS 
Accession No. ML12190A003.  Entergy is responding to Intervenors’ brief on proposed contention NYS-
39/RK-EC-9/CW-EC-10 in a separate, concurrently-filed Answer.  

18  See generally Proposed Contention CW-SC-4. 
19  Id. at 8. 
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 CW-SC-4 essentially duplicates, with minor changes, proposed contention CW-SC-1, 

which Clearwater submitted in October 2009, and the Commission rejected in CLI-10-19.20  It 

also mirrors proposed contention CW-SC-2/RK-TC-3 that Clearwater and Riverkeeper jointly 

filed in January 2011, and which the Board rejected in a July 6, 2011 Board Order.21  In support of 

CW-SC-4, Clearwater identified five “[e]xamples of specific issues,” i.e., bases, that purportedly 

support the contention.22  Those bases included:  (1) the alleged insufficient inspection scope for 

the IP2 spent fuel pool liner; (2) the potential for long-term degradation of the spent fuel pool liner 

and concrete; (3) the potential for Boraflex degradation; (4) the potential for leaks of radioactive 

fluid; and (5) the claim that high-density spent fuel pool racks are vulnerable to terrorism.     

 Entergy and the NRC Staff filed answers opposing the admission of proposed contention 

CW-SC-4 on August 3, 2012.23  In brief, Entergy argued that CW-SC-4 should be rejected on 

numerous independent grounds, including the following: 

 CW-SC-4 is not based on any new and materially different information, as required by 
10 C.F.R. § 2.309(f)(2), because the court’s NEPA-based decision does not provide any 
materially different information with respect to the AEA-based safety or aging 
management analyses in the Indian Point LRA.24  
  

                                                 
20  See Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 and 3), CLI-10-19, 72 NRC 98, 

100 (2010) (directing the Board to deny admission of proposed Clearwater contentions SC-1 and EC-7 due to 
the Commission’s then-pending rulemaking on waste confidence issues). 

21  See Licensing Board Memorandum and Order (Ruling on Pending Motions for Leave to File New and Amended 
Contentions) at 36-52 (July 6, 2011) (unpublished) (rejecting proposed contentions CW-EC-8/RK-EC-6, CW-
SC-2/RK-TC-3, CW-EC-9/RK-EC-7, and CW- SC-3/RK-TC-4 because they “are direct challenges to NRC 
regulations and are therefore outside the scope of this license renewal proceeding for IP2 and IP3”).  One 
difference between CW-SC-4 and its previously-rejected iterations is that the CW SC-4 omits allegations related 
to the storage of spent fuel in “dry casks,” i.e., the dry storage of fuel at the IPEC ISFSI.  Compare Hudson 
River Sloop Clearwater, Inc. and Riverkeeper, Inc’s Joint Motion for Leave to Add New Contentions Based 
Upon New Information and Petition to Add New Contentions at 18 (Jan. 24, 2011), available at ADAMS 
Accession No. ML110330089 (alleging that the LRA is “inadequate because it provides insufficient analysis of 
the aging management of the dry casks and spent fuel pools”) (emphasis added), with Proposed Contention CW-
SC-4 at 8 (alleging that the LRA is “inadequate because it provides insufficient analysis of the aging 
management of the spent fuel pools”). 

22  See Proposed Contention CW-SC-4 at 12-15. 
23  See generally Entergy August 2012 Answer; NRC Staff August 2012 Answer. 
24  See Entergy August 2012 Answer at 12-15. 
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 Clearwater did not satisfy the balancing test for non-timely filings under 10 C.F.R.  
§ 2.309(c).  Specifically, given the NEPA-specific focus of both the WCD update and the 
D.C. Circuit’s remand decision, Clearwater failed to show “good cause” for the belated 
filing of its proposed safety contention.  Clearwater also failed to make a compelling 
showing with respect to the remaining factors listed in 10 C.F.R. § 2.309(c)(1).25 
 

 To the extent CW-SC-4 focuses on the aging management of spent fuel pools after the end 
of the PEO, it raises issues that are not within the scope of license renewal and not material 
to the findings that the NRC must make for purposes of license renewal.  Thus the 
contention is substantively inadmissible under 10 C.F.R. § 2.309(f)(1)(iii) and (iv).26  
 

 Insofar as CW-SC-4 concerns Entergy’s proposed aging management activities during the 
PEO, the contention is not adequately supported and largely ignores the portions of the 
LRA that address the spent fuel pool-related aging management programs, in 
contravention of 10 C.F.R. §§ 2.309(f)(1)(v) and 2.309(f)(1)(vi), respectively.27   

 
The NRC Staff opposed the admission of CW-SC-4 on similar grounds.28 
 
C. The Commission and Board Orders Holding All Proposed Waste Confidence 

Contentions in Abeyance 

 In response to the court’s ruling, on August 7, 2012, the Commission determined in CLI-

12-16 that the NRC would not issue licenses dependent upon the WCD and TSR, pending 

completion of action on the remanded proceeding.29  In the same decision, the Commission also 

directed that all proposed contentions arising out of the Court of Appeals decision be held in 

abeyance pending further order of the Commission.30  Accordingly, on August 8, 2012, the Board 

issued an Order holding the Intervenors’ proposed contentions in abeyance, thereby deferring any 

ruling on their admissibility pending further direction from the Commission.31   

                                                 
25  See id. at 15-17. 
26  See id. at 17-18. 
27  See id. at 18-24. 
28  See generally NRC Staff August 2012 Answer at 12-24. 
29  Calvert Cliffs 3 Nuclear Project, LLC & Unistar Nuclear Operating Services, LLC (Calvert Cliffs Nuclear 

Power Plant, Unit 3), CLI-12-16, 76 NRC 63, 67 (2012). 
30  See id. at 68-69. 
31  Licensing Board Order (Holding Contentions NYS-39/RK-EC-9/CW-EC-10 and CW-SC-4 in Abeyance) (Aug. 

8, 2012) (unpublished).  
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D. The Commission’s Issuance of the Final Continued Storage Rule and  
Related Order Lifting the Abeyance  

 On August 26, 2014, the Commission approved issuance of the final Continued Storage 

Rule and associated GEIS.32  The GEIS documents the NRC’s generically-applicable assessment 

of the environmental impacts of continued storage of spent nuclear fuel.33  The final rule, in turn, 

codifies the environmental impacts reflected in the GEIS and indicates that these impact 

determinations will inform the decision-makers in individual licensing proceedings of the impacts 

of continued storage.34    

 On the same day, the Commission issued CLI-14-08, in which it lifted its suspension of 

final licensing decisions in view of its issuance of the Continued Storage Rule and supporting 

GEIS.35  Particularly relevant here, the Commission also provided the following directive: 

[W]e direct the Atomic Safety and Licensing Boards to reject the 
contentions pending before them, consistent with our decision today, with 
the exception of the two contentions pending in the Indian Point matter. 
These proposed contentions appear to include issues beyond the scope of 
the Continued Storage Rule.  To the extent that Contentions CW-SC-4 and 
NYS-39/RK-EC-9/CW-EC-10 raise issues resolved by the Continued 
Storage Rule, the Board is directed to dismiss them consistent with our 
opinion today. To the extent that these contentions raise other matters, the 
Board should assess their admissibility under our generally applicable 
rules of practice.36 
 

 By Order dated September 17, 2014, the Board sought additional briefing from the parties 

concerning the extent to which the Intervenors’ proposed continued storage contentions might 

                                                 
32  See Staff Requirements – SECY-14-0072 – Final Rule, Continued Storage of Spent Nuclear Fuel (RIN 3150-

AJ20) (Aug. 26, 2014); Commission Paper SECY-14-0072, Final Rule: Continued Storage of Spent Nuclear 
Fuel (RIN 3150-AJ20) (July 21, 2014) (attaching the GEIS and the draft final rule).  The Commission paper and 
its attachments can be found at ADAMS Accession No. ML14177A482 (package).  The final rule was published 
in Federal Register on September 19, 2014.   

33  Continued Storage Rule, 79 Fed. Reg. at 56,239.  
34  Id. at 56,238; see also id. at 56,260 (setting forth the revised section 51.23). 
35  See Calvert Cliffs, CLI-14-08, slip. op. at 7. 
36  Id. at 10 (emphasis added). 
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raise issues “that have not been resolved by the Continued Storage Rule.”37  The Intervenors filed 

their briefs on October 1, 2014.  In accordance with the Board’s Order, Entergy herein responds to 

Clearwater’s brief concerning proposed contention CW-SC-4. 

III. ARGUMENT 
 
 Clearwater’s brief is generally confusing in that it wanders between discussions of safety 

and environmental issues and encompasses several different regulatory time periods.38  

Nevertheless, Clearwater’s principal arguments appear to be twofold.  First, Clearwater suggests 

that the NRC has somehow abdicated its responsibilities under the AEA by issuing the Continued 

Storage Rule in its current form.  Specifically, Clearwater contends that the AEA “requires site-

specific review of the safety impacts of indefinite onsite storage” of spent fuel because “the 

Commission can no longer be said to have made generic findings on the safety of on-site spent 

fuel storage.”39  Clearwater attributes this purported regulatory void to the Commission’s decision 

to “not repeat the safety findings” contained in the vacated WCD Update in the newly-issued 

Continued Storage Rule.40   

 Second, Clearwater alleges that Entergy has not provided an adequate aging management 

program for the Indian Point spent fuel pools that addresses the “long-term” or “indefinite” storage 

of spent fuel in spent fuel pools at Indian Point.41  It specifically asserts that “Entergy’s aging 

management plan is inadequate because it fails to extend beyond the period of extended 

                                                 
37  September 17, 2014 Board Order at 2 (emphasis added). 
38  Specifically, with respect to plant operation, Clearwater’s arguments encompass three different time periods—

the pre-PEO, PEO, and post-PEO periods—which are separate and distinct from an NRC regulatory perspective.  
Only the 20-year PEO authorized by license renewal is relevant to this proceeding.  

39  Clearwater Brief at 11, 15. 
40  Id. at 15. 
41  Id. at 7, 11, 17. 
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operation.”42  Clearwater further contends that Entergy’s current aging management program is 

deficient because it does not include full inspection of the liner and concrete or adequately address 

other “components, such as the boron wrapping of the fuel assemblies.”43  Clearwater’s arguments 

are factually and legally groundless for the reasons explained below. 

A. Clearwater Misconstrues the NRC’s Obligations Under the AEA and the  
Proper Scope of This Part 54 License Renewal Proceeding  

1. The NRC’s License Renewal Safety Review Is Limited to the Aging 
Management Issues Specifically Identified in 10 C.F.R. Part 54 

 
 Clearwater erroneously contends that the NRC must, as part of license renewal, undertake 

a “site-specific review of the safety impacts of indefinite onsite storage [of spent fuel.]”44  As the 

Commission repeatedly has noted, “[t]he license renewal safety review—and any associated 

license renewal adjudicatory proceeding—focuses on the detrimental effects of aging posed by 

long-term reactor operation.”45  More specifically, Part 54 requires that license renewal applicants 

demonstrate “reasonable assurance” that “the effects of aging will be adequately managed so that 

the intended function(s) will be maintained consistent with the CLB [current licensing basis] for 

the period of extended operation.”46  Thus, the standards for issuance of renewed licenses are 

limited to specific safety findings under the AEA, as specified in Part 54.  Those safety findings 

do not include the safety of onsite spent fuel storage before or after the 20-year period of extended 

operation.  In contrast, the Continued Storage Rule in 10 C.F.R. § 51.23, by its explicit terms, 

                                                 
42  Id. at 11 (emphasis added). 
43  Id. at 17. 
44  Id. at 11. 
45  NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-12-5, 75 NRC 301, 303 (2012).  See also Fla. 

Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), CLI-01-17, 54 NRC 3, 13 (2001) 
(“The Commission reasonably chose to focus its AEA-based Part 54 safety review on the potential detrimental 
effects of aging, instead of treating license renewal as the occasion for a broad-based reassessment of all 
operational safety issues.”). 

46  10 C.F.R. § 54.21(a)(3), 54.29(a) (emphasis added).  See also id. § 54.4(b) (regarding the limited scope of the 
license renewal intended functions addressed by 10 C.F.R. Part 54). 
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addresses only the environmental impacts of continued spent fuel storage (as analyzed under 

NEPA, not the AEA) after the licensed life for reactor operation.47 

2. The Post-Operational Safety of Spent Fuel Storage Is Regulated Under  
10 C.F.R. Part 50, Not Under 10 C.F.R. Part 54 

  
 From a safety perspective, the NRC addresses the post-operational management of spent 

fuel storage in spent fuel pools through the requirements set forth in 10 C.F.R. § 50.54(bb).48  

Under that regulation, within two years after permanent cessation of operation or five years before 

expiration of a reactor operating license, a licensee must submit for preliminary NRC approval 

“the program by which the licensee intends to manage and provide funding for the management of 

all irradiated fuel at the reactor following permanent cessation of operation of the reactor until title 

to the irradiated fuel and possession of the fuel is transferred to the Secretary of Energy.”49  Final 

NRC review of the program is conducted as part of a proceeding for an amended Part 50 license 

for a shutdown reactor or a Part 72 license for storage of spent fuel after operating license 

termination.50    

 Section 50.54(bb)’s requirements are separate from the NRC’s Part 54 license renewal 

requirements.51  Thus, the scope of the NRC’s safety review of an LRA under Part 54 includes 

                                                 
47  See Continued Storage Rule, 79 Fed. Reg. at 56,260.  Even before its recent revision, 10 C.F.R. § 51.23 applied 

only to the environmental impacts of spent fuel storage “for the period following the term of the reactor 
operating license.”  See 10 C.F.R. § 51.23(a) (2010).  See also Turkey Point, CLI-01-17, 54 NRC at 23 n.14 
(“But that rule, by its own terms, applies only to the storage of spent fuel after a reactor ceases operation.”). 

48  The long term management of dry spent fuel storage at an Independent Spent Fuel Storage Installation (“ISFSI”) 
is regulated under 10 C.F.R. Part 72.  See Final Rule, Notification of Spent Fuel Management and Funding Plans 
by Licensees of Prematurely Shut Down Power Reactors, 59 Fed. Reg. 10,267, 10,268 (Mar. 4, 1994) (“Spent 
fuel management and funding plans submitted in compliance with the amended § 50.54(bb) need not cover spent 
fuel while it is being stored in an ISFSI in compliance with part 72.”).  Clearwater does not challenge the long-
term safety of spent fuel storage at an ISFSI in this contention. 

49  10 C.F.R. § 50.54(bb). 
50  See Spent Fuel Disposition Requirements, 49 Fed. Reg. at 34,692.  The reference to “continued licensing under 

part 50 or part 72” in 10 C.F.R. § 50.54(bb) is therefore clearly not a reference to license renewal under Part 54. 
51  See 10 C.F.R. § 50.54(bb) (“For nuclear power reactors licensed by the NRC . . .”); see also Final Rule, Nuclear 

Power Plant License Renewal, 56 Fed. Reg. 64,943, 64,968 (Dec. 13, 1991) (determining that the post-operation 
spent fuel management requirements in 10 C.F.R. § 50.54(bb) should not be waived for license renewal 
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aging management activities for in-scope structures, systems, and components that perform license 

renewal intended functions during the PEO.  It does not include the period following the PEO, as 

Clearwater incorrectly suggests.52   

B. Clearwater Misunderstands the Nature and Effect of the Commission’s  
Continued Storage Rule and Its Relationship to This Proceeding 

1. The Commission Adopted the Continued Storage Rule to Meet Its 
Responsibilities Under NEPA, Not the AEA 

 
 Clearwater also claims that “the Commission can no longer be said to have made generic 

findings on the safety of on-site spent fuel storage,” because the Continued Storage Rule does not 

“repeat the safety findings” purportedly contained in the previous rule.53  In so asserting, 

Clearwater overlooks a critical and unassailable fact, which is that the Commission promulgated 

the WCD Update, the TSR and, most recently, the Continued Storage Rule to comply with the 

requirements of NEPA, not the AEA.54 

 In both its 2010 and 2014 rulemakings, the Commission explicitly recognized the 

fundamental distinction between its environmental and safety reviews under NEPA and the AEA, 

respectively.  Specifically, the Continued Storage Rule reflects the NEPA underpinnings of the 

                                                                                                                                                                
applicants); Petition for Rulemaking; Denial; Petition for Rulemaking Submitted by Sherwood Martinelli, 76 
Fed. Reg. 76,322 (Dec. 7, 2011) 

52  This distinction is logical because the post-operational safety of spent fuel is an issue that licensees and the NRC 
must address, irrespective of whether a plant’s operating license is renewed.  The Commission’s recognition of 
that distinction is codified in 10 C.F.R. § 50.54(bb).  The adequacy of Entergy’s submittals under 10 C.F.R.  
§ 50.54(bb) are not subject to litigation in this license renewal proceeding.  See Pac. Gas & Elec. Co. (Diablo 
Canyon Nuclear Power Plant, Units 1 & 2), CLI-11-11, 74 NRC 427, 435 (2011) (“[L]icense renewal should not 
include a new, broad-scoped inquiry into compliance that is separate from and parallel to [our] ongoing 
compliance oversight activity.”) (quoting N. States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 
& 2), CLI-10-27, 72 NRC 481, 490 (2010)); Final Rule, Nuclear Power Plant License Renewal; Revisions, 56 
Fed. Reg. at 64,952; see also Entergy Nuclear Operations, Inc. (Indian Point, Units 2 & 3), LBP-08-13, 68 NRC 
43, 116-20 (2008) (rejecting New York State’s assertion that it can challenge, in this proceeding, whether the 
applicant follows conditions laid out in 10 C.F.R. § 50.54). 

53  Clearwater Brief at 15 (emphasis added). 
54  The Commission long has emphasized that “[t]he AEA and NEPA contemplate separate NRC reviews of 

proposed licensing actions.”  Turkey Point, CLI-01-17, 54 NRC at 13 (citing Limerick Ecology Action v. NRC, 
869 F.2d 719, 729-31 (3d Cir. 1989)); see also id. (“[T]he two inquiries are analytically separate: one (Part 54) 
examines radiological health and safety, while the other (Part 51) examines environmental effects of all kinds.”).  
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NRC’s past and present rulemakings concerning the environmental impacts of continued storage 

of spent fuel following the licensed life for reactor operation.  As the Statement of Considerations 

(“SOC”) for the 2014 final rule explains: 

Historically, the Commission’s Waste Confidence proceeding represented 
the Commission’s generic determination and generic environmental 
analysis that spent fuel could be stored safely and without significant 
environmental impacts for a period of time past the licensed life for 
operation of a reactor.  This generic environmental determination was 
reflected in 10 CFR 51.23, which addressed the NRC’s NEPA obligations 
with respect to the continued storage of spent fuel.55 
 

The SOC further states that 10 C.F.R. § 51.23 is intended “to satisfy [NRC’s] NEPA obligations 

with respect to continued storage” and to “enhance efficiency in individual licensing reviews by 

incorporating the determinations from the generic analysis of the environmental impacts of 

continued storage into environmental impact statements that need to address continued storage.”56  

Thus, there is no basis for Clearwater’s claim that the Commission’s Continued Storage Rule has 

resulted in “gaps” in any safety analyses required for Indian Point license renewal (or, for that 

matter, any other NRC-licensed reactor).57 

 Relatedly, Clearwater’s reliance on Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979) is 

misplaced.58  That decision arose from challenges to license amendments that permitted the 

expansion of spent fuel pool capacity at the Vermont Yankee and Prairie Island plants.59  

Importantly, the court did not stay or vacate the contested license amendments due to concerns 

about the availability of storage or disposal facilities at the end of licensed operation.60  Rather, the 

court expressed concern that the Commission’s confidence in these matters had not been subjected 
                                                 
55  Continued Storage Rule, 79 Fed. Reg. at 56,241-242 (emphasis added).   
56  Id. at 56,243-244. 
57  Clearwater Brief at 2. 
58  See id. at 10-11, 17. 
59  See Minnesota, 602 F.2d at 414. 
60  See id. at 418. 
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to public scrutiny.  Therefore, the court directed the NRC to conduct a generic rulemaking 

proceeding—using “such procedure as it may deem appropriate”—to assess its degree of 

confidence in these issues.61  That rulemaking led to the Commission’s original Waste Confidence 

Decision, which, as explained above, represented a generic environmental determination made 

under NEPA.62  As such, Minnesota v. NRC does not support Clearwater’s assertion that Entergy 

and the NRC Staff “are obligated to analyze the safety of storing waste on-site indefinitely after 

the license has expired” as part of this license renewal proceeding.63   

 Clearwater also overlooks 10 C.F.R. § 50.54(bb), which, as noted above, requires reactor 

licensees to submit written notification to the NRC describing their programs for post-operational 

management of all onsite spent fuel following the permanent cessation of reactor operation.  The 

Commission amended Section 50.54 to include this requirement separate and apart from the 1984 

Final Waste Confidence Decision, but also in response to the D.C. Circuit’s Minnesota v. NRC 

decision.64   Notably, the Commission stated that “[t]he procedures established by this amendment 

[to 10 C.F.R. Part 50] are intended to confirm that there will be adequate lead time for whatever 

actions may be needed at individual reactor sites to assure that the management of spent fuel 

following the expiration of the reactor operating license will be accomplished in a safe and 

environmentally acceptable manner.”65  

                                                 
61  See id. at 418-19. 
62  See Continued Storage Rule, 79 Fed. Reg. at 56,240 (discussing Minnesota v. NRC and the NRC’s related 

generic rulemaking activities in response to the court’s remand). 
63  Clearwater Brief at 10.   
64  See Spent Fuel Disposition Requirements, 49 Fed. Reg. at 34,689.  
65  Id. (emphasis added).   
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2. The Commission Did Not Omit Pertinent Findings from Its Continued Storage 
Rule or Abandon Previous Findings Made in the Waste Confidence Decision 

 
 In arguing that the Commission can no longer be said to have made generic findings on the 

safety of on-site spent fuel storage, Clearwater quotes the Continued Storage Rule SOC as stating 

that the NRC “decided not to address the continued safe storage of spent fuel in the rule text 

itself.”66  That statement is taken out of context and does not support Clearwater’s argument.  In 

actuality, the SOC explains that the new version of 10 C.F.R. § 51.23 “codifies the environmental 

impact determinations reflected in the GEIS,” which provides the technical and regulatory bases 

for the Continued Storage Rule.67  As the SOC further explains, “the GEIS address[es] the issues 

assessed in the previous five [WCD] ‘Findings’ as conclusions regarding the technical feasibility 

and availability of a repository and conclusions regarding the technical feasibility of safely storing 

spent fuel in an at-reactor or away-from-reactor storage facility.”68  In fact, the technical analyses 

of these issues presented in the GEIS far exceed any previous analyses prepared in connection 

with the NRC’s WCD and subsequent updates thereto.  Thus, contrary to Clearwater’s claim, the 

Continued Storage Rule, which the NRC issued to comply with NEPA—not the AEA—is not 

lacking in any necessary technical analyses or findings. 

3. The Continued Storage Rule Does Not Alter the Scope of the NRC Staff’s 
Safety and Environmental Reviews In This Proceeding or Present Any New 
Issues Material to the Staff’s License Renewal Decision 

 
 Clearwater acknowledges that it is raising current licensing basis issues that are not within 

the scope of this license renewal proceeding, but alleges that deficiencies in the Commission’s 

                                                 
66  Clearwater Brief at 15. 
67  Continued Storage Rule, 79 Fed. Reg. at 56,242; see also id. at 56,245 (“The analysis in the GEIS constitutes a 

regulatory basis for the rule at 10 CFR 51.23.”).  
68  Id. at 56,244.  For example, the regulatory framework for spent fuel storage was previously addressed in WCD 

Findings 3 and 5 and is now addressed in Section B.3.3 of the GEIS.  The safe storage of spent fuel pending 
ultimate disposal at a repository was previously addressed in Finding 4 and is now addressed in Sections B.3.1 
and B.3.2 of the GEIS.  Id. 



 

 15  
 

Continued Storage Rule somehow make those issues now litigable in this proceeding.  For 

instance, it states that “[t]he issue of the safety of indefinite waste storage on-site while previously 

inadmissible as outside the scope of this proceeding is now open for litigation because the 

Commission decided not to make safety findings about it.”69  Such claims are factually baseless 

for the above-stated reasons.   

C. Proposed Contention CW-SC-4 Should Be Rejected for the  
Specific Reasons Set Forth in Entergy’s August 2012 Answer 

 Nothing in Clearwater’s brief casts CW-SC-4 in a more favorable light in terms of its 

timeliness or substantive admissibility.  Consequently, the contention should be dismissed in its 

entirety for the same reasons presented in Entergy’s August 2012 Answer, which Entergy 

incorporates by reference for the sake of economy.  Those reasons are summarized briefly below. 

 First, no Part 54 regulation is materially affected by the Continued Storage Rule.  As 

explained above, Clearwater’s contrary arguments are unavailing and stem from its patent 

misunderstanding of the applicable statutory and regulatory frameworks.  Accordingly, Clearwater 

has not identified any new and materially different information that would support a timely 

challenge to Entergy’s aging management activities for the Indian Point spent fuel pools, as 

required by 10 C.F.R. § 2.309(f)(2).70  And, as noted above, Clearwater has failed to establish 

good cause for the belated filing of its proposed AEA-based safety contention, given that the court 

decision (i.e., New York v. NRC) and rulemaking (Continued Storage Rule) purportedly underlying 

or supporting its claims relate solely to the NRC’s compliance with NEPA.  Nor has Clearwater 

made a compelling showing with respect to the other late-filing factors in Section 2.309(c)(1) to 

overcome this clear lack of good cause.71 

                                                 
69  Clearwater Brief at 16 (emphasis added). 
70  See Entergy August 2012 Answer at 12-15. 
71  See id. at 15-17. 
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 Furthermore, to the extent that CW-SC-4 focuses on the period following the end of the 

PEO,72 it raises issues that are outside the scope of this license renewal proceeding.  This is 

particularly evident from Clearwater’s statement in its latest brief that “the Entergy aging 

management plan is inadequate because it fails to extend beyond the period of extended 

operation.”73  As explained in Section III.A.2 above, the safety of onsite spent fuel storage 

following the permanent cessation of reactor operation is governed by 10 C.F.R. § 50.54(bb).  

Neither the adequacy of that regulation nor Entergy’s compliance therewith is within the scope of 

this proceeding or material to the NRC Staff’s license renewal findings.74  Therefore, CW-SC-4 

does not satisfy the requirements of 10 C.F.R. § 2.309(f)(1)(iii) or (iv).75 

 Finally, insofar as CW-SC-4 alleges inadequacies in Entergy’s proposed aging 

management activities during the PEO, the five bases identified by Clearwater fail to raise a 

genuine material dispute with the LRA for the reasons explained by Entergy and the NRC Staff in 

their respective answers to proposed contention CW-SC-4.76  In its brief, Clearwater cites the 

exact same bases and references that it cited in support of its proposed contention over two years 

                                                 
72  See Proposed Contention CW-SC-4 at 11; see also id. at 10 (alleging the failure, in the LRA, to analyze the 

“safety of storing waste on-site indefinitely after the license has expired”) (emphasis added). 
73  Clearwater Brief at 11 (emphasis added).  As in its July 2012 filing, Clearwater acknowledges this fact in stating 

that:  “[t]o the extent that the contention goes beyond the normal scope of AEA contentions on relicensing, the 
legal basis for the contentions [sic] is that the NRC is required to comply with the AEA when issuing a license.”  
Id. at 10. 

74  See 10 C.F.R. § 54.30(b) (“The licensee’s compliance with the obligation . . . to take measures under its current 
license is not within the scope of the license renewal review.”); Turkey Point, CLI-01-17, 54 NRC at 9 (“In 
establishing its license renewal process, the Commission did not believe it necessary or appropriate to throw 
open the full gamut of provisions in a plant’s current licensing basis to re-analysis during the license renewal 
review.”); Diablo Canyon, CLI-11-11, 74 NRC at 435 (“[L]icense renewal should not include a new, broad-
scoped inquiry into compliance that is separate from and parallel to [our] ongoing compliance oversight 
activity.”). 

75  See Entergy August 2012 Answer at 17-18. 
76  Again, those bases include:  (1) the alleged insufficient inspection scope for the IP2 spent fuel pool liner; (2) the 

potential for long-term degradation of the spent fuel pool liner and concrete; (3) the potential for Boraflex 
degradation; (4) the potential for leaks of radioactive fluid; and (5) the claim that high-density spent fuel pool 
racks are vulnerable to terrorism.    
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ago, and they were untimely and unsupported then.77  As Entergy previously explained, CW-SC-4 

fails to raise a genuine dispute on a material issue of law or fact because the LRA contains aging 

management programs applicable to the spent fuel pools.78  Specifically, Entergy’s LRA includes 

programs for spent fuel pool structural components, including liner plates and gates;79 concrete 

structures, including floor slabs, interior walls, and ceilings;80 spent fuel storage racks;81 and 

neutron absorbers.82   

 Further, as discussed on pages 20-24 of Entergy’s August 2012 Answer, none of the five 

bases or supporting references cited therein identifies a material deficiency in any Entergy aging 

management program.  Clearwater’s October 2014 brief, moreover, fails to identify any new 

information associated with the Continued Storage Rule or GEIS that bolsters its five previously-

identified bases or otherwise indicates that Entergy’s LRA does not satisfy the applicable 

requirements of 10 C.F.R. Part 54.  Accordingly, Clearwater has not provided the requisite support 

for its claims or identified any specific deficiencies in Entergy’s aging management programs, as 

required by 10 C.F.R. § 2.309(f)(1)(v) and (vi). 

IV. CONCLUSION 
 
 For all of these reasons, proposed contention CW-SC-4 should be denied in its entirety.  

Nothing in Clearwater’s October 2014 brief remedies its clear failure to satisfy the Commission’s 

contention timeliness and admissibility criteria in 10 C.F.R. § 2.309. 

 

                                                 
77  Compare Clearwater Brief at 12-15 with Proposed Contention CW-SC-4 at 12-15. 
78  See Entergy August 2012 Answer at 18-24. 
79  See LRA Tbl. 3.5.2-3 (ENT00015B). 
80  Id. 
81  Id. 
82  Id. Tbls. 3.3.2-1-IP2, 3.3.2-1-IP3 (ENT00015A). 
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