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INTRODUCTION 

 
 In accordance with the Atomic Safety and Licensing Board’s (“Board”) “Order 

(Requesting Briefs on NYS-39/RK-EC-9/CW-EC-10 and CW-SC-4)” (“Order”), issued on 

September 17, 2014, the NRC Staff (“Staff”) hereby responds to “Hudson River Sloop 

Clearwater, Inc.’s Brief Regarding Contention SC-4” (“Clearwater’s Brief”), filed by Hudson River 

Sloop Clearwater, Inc. (“Clearwater”) on October 1, 2014.  For the reasons set forth below, the 

Staff submits that Clearwater’s Brief – which presents an almost verbatim recitation of its 

original filing – shows no reason why Contention CW-SC-4 should not be dismissed at this 

time.1  Further, the Staff submits that dismissal of Contention CW-SC-4 is now appropriate, in 

accordance with the Commission’s decision in CLI-14-08 and established NRC jurisprudence.2  

                                                
1  Simultaneously herewith, the Staff is filing its response to the separate brief filed by Clearwater, 

the State of New York (“New York”), and Riverkeeper, Inc. (“Riverkeeper”) regarding the admissibility of 
Contention NYS-39/RK-EC-9/CW/EC-10.  See (1) “NRC Staff’s Response to State of New York, 
Riverkeeper, and Clearwater’s Brief Concerning Contention NYS-39/RK-EC-9/CW/EC-10 and the On-Site 
Storage of Nuclear Waste at Indian Point” (“Staff Brief on NYS-39”) (Oct. 15, 2014); and (2) “State of New 
York, Riverkeeper, and Clearwater’s Brief in Response to September 17, 2014 [Board] Order Concerning 
Pending Contention NYS-39/RK-EC-9/CW/EC-10 and the On-Site Storage of Nuclear Waste at Indian 
Point” (“Intervenors’ Brief on NYS-39”) (Oct. 1, 2014).  

2 Calvert Cliffs 3 Nuclear Project, LLC, and Unistar Nuclear Operating Services, LLC (Calvert 
Cliffs Nuclear Power Plant, Unit 3), CLI-14-08, 80 NRC __ (Aug. 26, 2014) (slip op.).  
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BACKGROUND 

 On August 31, 1984, the Commission issued its Waste Confidence Decision (“WCD”).3  

Therein, the Commission made five central determinations, finding “reasonable assurance” that:  

(1) Safe disposal of HLW [High Level Waste] and SNF 
[Spent Nuclear Fuel] in a mined geologic repository is technically 
feasible; 

(2) One or more mined geologic repositories for 
commercial HLW and SNF will be available by the years 2007-
2009, and sufficient repository capacity will be available within 
30 years beyond the expiration of any reactor operating license to 
dispose of existing commercial HLW and SNF originating in such 
reactor and generated up to that time; 

 (3) HLW and SNF will be managed in a safe manner until 
sufficient repository capacity is available to assure the safe 
disposal of all HLW and SNF; 

 (4) If necessary, spent fuel generated in any reactor can be 
stored safely and without significant environmental impacts for at 
least 30 years beyond the expiration of that reactor's operating 
license at that reactor's spent fuel storage basin, or at either onsite 
or offsite independent spent fuel storage installations (ISFSIs); 
and  

(5) Safe independent onsite or offsite spent fuel storage 
will be made available if such storage capacity is needed.4 

In 1990, the Commission issued an update to the WCD, in which it revised Findings (2) 

and (4), finding reasonable assurance that: 

(2) At least one mined geologic repository will be available 
within the first quarter of the 21st century, and sufficient repository 
capacity will be available within 30 years beyond the licensed life 
for operation (which may include the term of a revised or renewed 
license) of any reactor to dispose of the commercial HLW and 
SNF originating in such reactor and generated up to that time; 

 (4) If necessary, spent fuel generated in any reactor can be 
stored safely and without significant environmental impacts for at 
least 30 years beyond the licensed life for operation (which may 

                                                
3 Waste Confidence Decision, 49 Fed. Reg. 34,658 (Aug. 31, 1984). 

4 Id. at 34,659-60; emphasis added. 
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include the term of a revised or renewed license) of that reactor at 
its spent fuel storage basin, or at either onsite or offsite ISFSIs.5  

In 1999, the Commission again reviewed the WCD, and left it in place without revision.6   

In 2010, following its consideration of public comments on a proposed rule, the 

Commission adopted a second update to the WCD.7  Therein, the Commission (a) reaffirmed 

three of its previous WCD Findings, and (b) updated WCD Findings (2) and (4), finding 

reasonable assurance that: 

(2) Sufficient mined geologic repository capacity will be 
available to dispose of the commercial high-level radioactive 
waste and spent fuel generated in any reactor when necessary.  

(4) If necessary, spent fuel generated in any reactor can be 
stored safely without significant environmental impacts for at least 
60 years beyond the licensed life for operation (which may include 
the term of a revised or renewed license) of that reactor in a 
combination of storage in its spent fuel storage basin and either 
onsite or offsite independent spent fuel storage installations.8 

Based on these determinations, the Commission then amended 10 C.F.R. § 51.23(a) in the 

Temporary Storage Rule (“TSR”).9 

The Commission’s 2010 revision of 10 C.F.R. § 51.23(a) was challenged by New York 

and other petitioners, in a petition filed before the U.S. Court of Appeals for the District of 

Columbia Circuit.  On June 8, 2012, the court rendered its decision in New York v. NRC, 

681 F.3d 471 (D.C. Cir. 2012), in which it held, inter alia, that the Commission’s 2010 WCD 

Update and its revision of 10 C.F.R. § 51.23(a) were invalid.  Specifically, the court found that 

the Commission's evaluation of the risks of spent nuclear fuel was deficient in that:  (a) the 
                                                

5 Waste Confidence Decision Review, 55 Fed. Reg. 38,474, 38,505 (Sept. 18, 1990); emphasis 
added. 

6 Waste Confidence Decision Review: Status, 64 Fed. Reg. 68,005, 68,006-07 (Dec. 6, 1999). 

7 Waste Confidence Decision Update, 75 Fed. Reg. 81,037 (Dec. 23, 2010).  

8 Id. at 81,038; emphasis added. 

9 Final Rule, “Consideration of Environmental Impacts of Temporary Storage of Spent Fuel After 
Cessation of Reactor Operation,” 75 Fed. Reg. 81,032 (Dec. 23, 2010). 
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Commission’s conclusion that permanent storage will be available when necessary “did not 

calculate the environmental effects of failing to secure permanent storage,”10 and (b) its 

determination that spent fuel can safely be stored at nuclear plant sites for sixty years after the 

expiration of the plant's license “failed to properly examine future dangers and key 

consequences,”11 by not properly examining “the risk of [spent fuel pool] leaks” and “the 

potential consequences of pool fires.”12  On this basis, the court vacated the Commission's 

WCD Update and Temporary Storage Rule, and remanded the matter to the Commission.13 

 The court’s ruling in New York v. NRC prompted the filing of new contentions in various 

NRC proceedings.  As pertinent here, on July 8 and 9, 2012, the Intervenors in this proceeding 

filed two new contentions (Contentions NYS-39/RK-EC-9/CW-EC-1014 and CW-SC-415); 

answers to Contention NYS 39/RK EC 9/CW-EC-10 were filed by the Staff and Entergy Nuclear 

Operations, Inc. (“Entergy”) on August 2, 2012;16 answers to contention CW-SC-4 were filed by 

                                                
10 New York v. NRC, 681 F.3d at 473; cf. id. at 478-79. 

11 Id. at 473; cf. id. at 478-79. 

12 Id. at 479; cf. id. at 481-82.  

13 Id. at 483. 

14  See “State of New York, Riverkeeper, and Clearwater’s Joint Motion for Leave to File A New 
Contention Concerning the On-Site Storage of Nuclear Waste at Indian Point” (July 8, 2012); and “State 
of New York, Riverkeeper, Inc., and Hudson River Sloop Clearwater’s Joint Contention NYS-39/RK-EC-9/ 
CW-EC-10 Concerning the On-Site Storage of Nuclear Waste at Indian Point” (July 8, 2012). 

15 See  “Hudson River Sloop Clearwater, Inc.’s Motion for Leave to Add A New Contention Based 
Upon New Information and Petition to Add New Contention” (July 9, 2012) (“Motion”); Clearwater 
attached to its Motion the, “Expert Witness Declaration of Arnold Gundersen Regarding Aging 
Management of Nuclear Fuel Racks” (Feb. 25, 2011) (“Gundersen Declaration”), and the “Prefiled Direct 
Testimony of Arnold Gundersen Regarding Consolidated Contention RK-EC-3/CW-EC-1 (Spent Fuel 
Pool Leaks)” (Dec. 22, 2011) (Exh. RIV000060) (“Gundersen Testimony”). 

16 See (1) ”NRC Staff’s Response to Intervenors’ [ ] Joint Motion for Leave to File A New 
Contention Concerning the Onsite Storage of Nuclear Waste at Indian Point and [ ] Joint Contention 
NYS-39/RK-EC-9/CW-EC-10” (Aug. 2, 2012); and (2) “Entergy’s Answer to New York State, Riverkeeper, 
and Clearwater’s Joint Contention NYS-39/RK-EC-9/CW-EC-10 Concerning On-Site Storage of Nuclear 
Waste at Indian Point” (Aug. 2, 2012). 
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Entergy and the Staff on August 3, 2012.17   

On August 7, 2012, the Commission issued CLI-12-16, in which it announced that it “will 

not issue licenses dependent upon the [WCD] or Temporary Storage Rule until the court’s 

remand is appropriately addressed.”18  Further, the Commission stated that “[t]o the extent that 

[it] takes action with respect to waste confidence on a case-by-case basis, litigants can 

challenge such site-specific agency actions” in NRC adjudications; and it directed the Boards to 

hold all of the newly filed waste confidence/temporary storage contentions in abeyance pending 

further Commission order.19  In accordance with CLI-12-16, on August 8, 2012, this Board 

ordered that all pleadings concerning Contentions NYS-39/RK-EC-9/CW-EC-10 and CW-SC-4 

be held in abeyance pending further order.20  

On August 26, 2014, the Commission issued its decision in CLI-14-08.21  Therein, the 

Commission lifted its suspension of final licensing decisions, based on its issuance of a generic 

environmental impact statement (“GEIS”) and a revised rule codifying its generic determinations 

regarding the environmental impacts of continued spent fuel storage beyond a reactor’s 

licensed operating life.22  In addition, the Commission dismissed the long term storage/waste 

                                                
17 See (1) “NRC Staff’s Answer to ‘Hudson River Sloop Clearwater, Inc.’s Motion for Leave to Add 

A New Contention Based Upon New Information and Petition to Add New Contention’ (Contention 
CW-SC-4 (Safety of Long-Term Storage))” (Aug. 3, 2012) (“Staff Answer”); and (2) “Entergy’s Answer to 
Hudson River Sloop Clearwater, Inc.’s New Safety Contention Concerning the Waste Confidence Rule” 
(Aug. 3, 2012). 

18 Calvert Cliffs 3 Nuclear Project, LLC and Unistar Nuclear Operating Services, LLC (Calvert 
Cliffs Nuclear Power Plant, Unit 3), CLI-12-16, 76 NRC 63, 67 (Aug. 7, 2012). 

19 Id. at 67-69.  

20 “Order (Holding Contentions NYS-39/RK-EC-9/CW-EC-10 and CW-SC-4 in Abeyance)” 
(Aug. 8, 2012).  

21 Calvert Cliffs 3 Nuclear Project,  LLC, and Unistar Nuclear Operating Services, LLC (Calvert 
Cliffs Nuclear Power Plant, Unit 3), CLI-14-08, 80 NRC __ (Aug. 26, 2014) (slip op.).  

22 See NUREG-2157, “Generic Environmental Impact Statement for Continued Storage of Spent 
Nuclear Fuel,” (Aug. 2014) (“GEIS”) (ADAMS Accession No. ML14188B749); “Generic Environmental 
Impact Statement for Continued Storage of Spent Nuclear Fuel,” 79 Fed. Reg. 56,263 (Sept. 19, 2014); 
Final Rule, “Continued Storage of Spent Nuclear Fuel,” 79 Fed. Reg.56,238 (Sept. 19, 2014).   
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confidence-related contentions in seven combined license (“COL”) and license renewal 

proceedings and terminated those proceedings, and it directed the Boards in all proceedings 

other than Indian Point to reject the spent fuel storage/waste confidence contentions pending 

before them.  Finally, the Commission directed the Board in Indian Point to proceed as follows: 

To the extent that Contentions CW-SC-4 and NYS-39/RK-EC-9/ 
CW-EC-10 raise issues resolved by the Continued Storage Rule, 
the Board is directed to dismiss them consistent with our opinion 
today. To the extent that these contentions raise other matters, 
the Board should assess their admissibility under our generally 
applicable rules of practice.32 
_______ 

32 See 10 C.F.R. § 2.309(c), (f).23 
 

In accordance with CLI-14-08, on September 17, 2014, the Board directed the 

Intervenors to provide their views, on or before October 1, 2014, “regarding the extent to which 

Contentions CW-SC-4 and NYS-39/RK-EC-9/ CW-EC-10 raise issues that have not been 

resolved by the Continued Storage Rule,” and directed Entergy and the Staff to respond to 

those statements on or before October 15, 2014.24  On October 1, 2014, the Intervenors filed 

their briefs regarding the admissibility of Contentions SC-4 and NYS-39/RK-EC-9/ CW-EC-10. 

DISCUSSION 

 Contention CW-SC-4 asserted as follows: 

The license renewal application requesting the relicensing of 
Indian Point Units 2 and 3 is inadequate because it provides 
insufficient analysis of the aging management of the spent fuel 
pools that could be used to store waste on the site in the long-
term.  In addition, both the applicant and the NRC Staff have failed 
to establish that any combination of such storage will provide 
adequate protection of safety over the long term. 
 

                                                
 23 CLI-14-08, slip op. at 10.  The Commission’s Continued Storage Rule was recently challenged 

by the intervenors in this and other proceedings, with the filing of new contentions and petitions to 
suspend those proceedings; the Commission has undertaken to rule upon those filings and established a 
schedule for the filing of responses thereto. DTE Electric Co. (Fermi Nuclear Power Plant, Unit 3), 
CLI-14-09, 80 NRC __ (Oct. 7, 2014) (slip op.). 

24  “Order (Requesting Briefs on NYS-39/RK-EC-9/CW-EC-10 and CW-SC-4)” (Sept. 17, 
2014), at 2; emphasis in original.  
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Motion at 8; emphasis added.  Clearwater supported this safety contention with 20 pages of 

argument – which it has now repeated, almost verbatim, in its Brief of October 1, 2014.25  In 

addition, Clearwater filed the Declaration and Pre-filed Testimony of Arnold Gundersen as 

attachments to its Motion – which it has also filed as attachments to its Brief.   

Contention CW-SC-4 explicitly challenges the safety of long-term SNF storage, rather 

than the environmental impacts of continued SNF storage.  Significantly, this Board has 

previously ruled that Clearwater’s prior contentions regarding the safety of spent fuel storage 

were inadmissible, in that they were barred by the WCD Update; impermissibly challenged the 

rule in 10 C.F.R. § 51.23 without benefit of a timely petition for waiver under 10 C.F.R. § 2.335; 

“in derogation of 10 C.F.R. § 2.309(f)(1)(iii),” raised issues (in the case of CW-SC-3) that were 

“not within the scope of this license renewal proceeding,” and lacked adequate specificity.26  

Clearwater’s latest safety contention (Contention CW-SC-4) restates, almost verbatim, 

Contention SC-2 – which the Board previously rejected.27  In filing its new safety contention, 

                                                
25 An examination of Clearwater’s Brief shows that with the exception of a few word changes, its 

deletion of certain paragraphs or sections, and its insertion of about 48 lines of new text, the Brief is 
virtually identical to Clearwater’s Motion.  As far as the Staff can discern, Clearwater’s new statements 
appear at page 2 (line 13) to page 3 (line 1); page 3 (line 21) to page 4 (line 7); page 6 (lines 3-7 and 9); 
page 15 (line 6) to page 16 (line 8); and page 16 (line 23) to page 17 (line 1).  Compare Brief, pp. 2-18, 
with Motion, pp. 2-17.     

26 See “Memorandum and Order (Ruling on Pending Motions for Leave to File New and Amended 
Contentions)” (July 6, 2011), at 43-48 and 50-52.  Contention CW-SC-4 differs from former Contention 
CW-SC-2 in the following respects (additions are underlined; deletions are shown in strike-out): 

The license renewal application requesting the relicensing of Indian Point 
Units 2 and 3 is inadequate because it provides insufficient analysis of 
the aging management of the dry casks and spent fuel pools that could 
be used to store waste on the site in the long-term.  In addition, both the 
applicant application and the NRC Staff have failed to establish that any 
combination of such storage will provide adequate protection of safety 
over the long term. 

See id. at 38. 

27 Clearwater had previously proffered three other contentions regarding the safety of long-term 
spent fuel storage, each of which was rejected by this Board in accordance with Commission Orders and 
precedent.  See (1) “Order” (July 14, 2010) (unpublished) (dismissing CW-SC-1, in accordance with the 
Commission’s decision in Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 
and 3), CLI-10-19, 72 NRC 98, 100 (2010)), and (2) “Memorandum and Order (Ruling on Pending 
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Clearwater asserts that the Court of Appeals’ decision in New York v. NRC constituted “new 

information” that rendered this latest contention admissible.28  There is simply no basis for 

Clearwater’s assertions, nor does Clearwater address the Board’s rulings concerning the 

admissibility of these assertions. 

 As discussed infra at 12-14, the Staff’s Answer to Contention CW-SC-4 demonstrated 

that the contention should be rejected for several fundamentally important reasons.  These 

considerations continue to apply, and require that the contention be dismissed.  In this regard, 

the Commission’s decision in CLI-14-08 requires the dismissal of all portions of the contention 

that are founded upon the WCD Update, while the Commission’s contention admissibility 

standards require the dismissal of any other remaining portions of the contention. 

A. The Commission’s Decision in CLI-14-08 Resolves Contention  
CW-SC-4, to the Extent that It Relied Upon New York v. NRC  
 

 Clearwater’s Motion seeking the admission of Contention CW-SC-4 explicitly relied upon 

the court’s ruling in New York v. NRC (and the court’s invalidation of the WCD Update and 

TSR), as the basis for this contention.  Clearwater asserted that the court’s ruling in New York v. 

NRC constituted “new information” that rendered this contention admissible, in contrast to 

Clearwater’s “prior attempts . . . to assert claims regarding environmental and safety impacts of 

spent fuel storage upon the expiration of the operating license.”29  According to Clearwater, “the 

court’s new findings, [that] the WCD Update and the TSR regarding the safety and 

environmental impacts of spent reactor fuel storage and disposal, no longer provide a legally 

valid basis for any NRC reactor licensing decision establish new information.”30  

                                                                                                                                                       
Motions for Leave to File New and Amended Contentions)” (July 6, 2011) (dismissing Contentions 
CW-SC-2 and CW-SC-3), at 43-48 and 50-52. 

28 Motion at 4. 

29 Id. 

30 Id.; emphasis added. 
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Clearwater’s assertion that its contention rests upon the “new information” contained in 

New York v. NRC (and the court’s invalidation of the WCD Update and TSR), establish that 

Contention CW-SC-4 must be dismissed.  The court’s decision in New York v. NRC struck down 

the 2010 WCD Update and the Temporary Storage Rule based on its determination that the 

Commission’s issuance thereof had not satisfied the agency’s obligations under the National 

Environmental Policy Act of 1969 (“NEPA”).  The court’s ruling was not premised upon a 

determination that the WCD Update and Temporary Storage Rule lacked an adequate safety 

evaluation, and thus does not support Clearwater’s filing of this contention.   

The Commission’s recent issuance of the Continued Storage GEIS, and its revision of 

10 C.F.R. § 51.23 to incorporate the GEIS’s generic determinations regarding the environmental 

impacts of continued SNF storage beyond the licensed life of a reactor,31 directly address the 

court’s findings in New York v. NRC.32  As the Commission noted, the GEIS evaluated “the 

environmental effects of failing to secure permanent storage,” by looking at the environmental 

impacts of continued storage during the short term (60 years after the end of licensed 

operation), the long term (160 years after the end of licensed operation), and an indefinite 

period following the end of a reactor’s licensed life for operation.33  In addition, the Commission 

addressed the court’s concern regarding “the risk of [spent fuel pool] leaks” and “the potential 

consequences of pool fires.”  In this regard, the Commission found, inter alia, that “the 

environmental impacts from spent fuel pool fires are SMALL during the short-term [60-year] 

timeframe based on the low risk of a spent fuel pool fire,” and “the public health impact from 

potential spent fuel pool leaks is SMALL.”34   

                                                
31 See, e.g., 79 Fed. Reg. at 56,239. 

32 Calvert Cliffs, CLI-14-08, slip op. at 5 n. 8.   

33 See, e.g., 79 Fed. Reg. at 56,245. 

34 Id. at 56,252. The Commission also addressed the storage of spent fuel in dry storage casks 
following the SNF’s removal from a reactor’s storage pool.  Id.   
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Further, to whatever extent Clearwater’s safety contention may have been based upon 

the 2010 Temporary Storage Rule and the court’s vacation of that rule in New York v. NRC, the 

safety issues raised by Clearwater based on the WCD Update and Temporary Storage Rule 

have been mooted by the Commission’s August 2014 issuance of the Continued Storage Rule.  

As the Commission observed, the revised rule addresses the court’s determinations in New 

York v. NRC, by revising the Commission’s “generic determinations regarding the environmental 

impacts of the continued storage of spent nuclear fuel beyond a reactor’s licensed life for 

operation and prior to ultimate disposal.35  While the revised rule also presents technical bases 

for the Commission’s conclusions that continued safe storage of SNF is “feasible,”36 the 

Commission unequivocally stated that “the safety of continued storage of spent fuel” is not 

addressed by the revised rule.37  Rather, as the Commission observed, the GEIS “analyzes the 

                                                
35 Id. at 56,238; emphasis added. 

36 Id. at 56,251-52 (Questions C3, C4, and C5). 

37 Id. at 56,252. In response to Question C7 (“Does the rule address the safety of continued 
storage of spent fuel?”), the Commission unequivocally stated “No.” The Commission explained:  

As discussed in Issue 2 (see Section IV, "Summary and Analysis 
of Public Comments on the Proposed Rule"), the NRC specifically sought 
public comment on this issue and decided not to address the continued 
safe storage of spent fuel in the rule text itself. Appendix B of the GEIS 
discusses the feasibility of safe storage of spent fuel. Additionally, 
feasibility of continued safe storage and the regulatory framework are 
addressed in Questions C4, C5, and C6. 

.. . . The storage of spent fuel in any combination of spent fuel 
pools or dry casks will continue as a licensed activity under regulatory 
controls and oversight. . . . Technical understanding and experience 
continues to support the technical feasibility of safe storage of spent fuel 
in spent fuel pools and in dry casks, based on their physical integrity over 
long periods of time.  However, the safety determinations associated with 
licensing of these activities are contained in the appropriate regulatory 
provision addressing licensing requirements and in the specific licenses 
for facilities.  While those safety determinations are not the subject of this 
rulemaking they serve to inform the analysis of likely environmental 
impacts. . . .  

Id. at 56,252-53. Further, in response to Question C6, the Commission explained how its regulatory 
framework and licensee oversight under 10 C.F.R. Parts 50, 52 and 72 help to assure the continued safe 
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impacts of continued storage of spent fuel,” and “fulfills the NRC's NEPA obligations and 

provides a regulatory basis for the rule rather than addressing the agency's responsibilities to 

protect public health and safety under the [AEA].”38  The Commission further stated as follows: 

It is important to note that, in adopting revised 10 CFR 51.23 and 
publishing the GEIS, the NRC is not making a safety 
determination under the AEA to allow for the continued storage of 
spent fuel.  AEA safety determinations associated with licensing of 
these activities are contained in the appropriate regulatory 
provision addressing licensing requirements and in the specific 
licenses for facilities. Further, there is not any legal requirement 
for the NRC to codify a generic safety conclusion in the rule 
text. . . .39 
 

Thus, the court’s rulings in New York v. NRC have now been addressed by the 

Commission’s issuance of its GEIS and the Continued Storage Rule.40  The court’s decision 

provided no basis for a safety contention; moreover, to the extent that Clearwater’s contention 

may have had any basis in the court’s decision in New York v. NRC, any such basis has now 

been mooted by the Commission’s issuance of a generic EIS and a revised rule codifying its 

generic determinations regarding the environmental impacts of continued spent fuel storage 

beyond a reactor’s licensed operating life.   

In sum, Clearwater’s claim that Contention CW-SC-4 was premised upon the court’s 

determinations in New York v. NRC requires that the contention now be dismissed, in that the 

deficiencies cited in the court’s ruling have now been resolved.  In CLI-14-08, the Commission 

                                                                                                                                                       
storage of SNF.  Id.; cf. id., at 56,254-55 (Section IV, Issue 2); GEIS, Section B.3.3 (“Regulatory 
Oversight of Wet and Dry Spent Fuel Storage”). 

38 79 Fed. Reg. at 56,254-55.   

39 Id. at 56,255; emphasis added. 

40 WCD Findings (1), (3) and (5) were not subject to review in New York v. NRC.  Those findings 
presented the Commission’s finding of reasonable assurance that (1) safe disposal of HLW and SNF in a 
mined geologic repository is technically feasible; (3) HLW and SNF will be managed in a safe manner 
until sufficient repository capacity is available to assure the safe disposal of all HLW and SNF; and (5) 
safe independent onsite or offsite spent fuel storage will be made available if such storage capacity is 
needed.  Rather than revisit those WCD Findings, the Continued Storage Rule presented the technical 
bases for the Commission’s conclusion that continued safe storage of SNF is “feasible.”  See 79 Fed. 
Reg. at 56,238.  
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explicitly instructed that, “[t]o the extent that Contentions CW-SC-4 and NYS-39/RK-EC-9/ 

CW-EC-10 raise issues resolved by the Continued Storage Rule, the Board is directed to 

dismiss them consistent with our opinion today.”41  Inasmuch as Contention SC-4 was prompted 

by, and was purportedly based upon, the court’s ruling in New York v. NRC, the contention 

should now be dismissed in its entirety. 

B. Contention CW-SC-4 Should Be Dismissed to the Extent  
(If Any) That It Was Not Based upon New York v. NRC   
 
To the extent that Contention CW-SC-4 relied upon matters other than the court’s 

decision in New York v. NRC (and the court’s invalidation of the WCD Update and TSR), the 

contention should now be dismissed.  In this regard, the Staff’s Answer to Contention CW-SC-4 

explained that Contention CW-SC-4 should be rejected, inter alia, for the following reasons: 

(1) The Commission’s WCD and its 2010 revision of 10 C.F.R. § 51.23(a), which 
was vacated in New York v. NRC and upon which this contention was purportedly 
based, addressed the environmental impacts of continued spent fuel storage, pursuant 
to NEPA, rather than the safety and license renewal requirements established by the 
Atomic Energy Act of 1954, as amended (“AEA”) or 10 C.F.R. Part 54;42  

(2) the Court of Appeals’ decision in New York v. NRC vacated the Commission's 
environmental assessment (“EA”) of the temporary on-site storage of spent nuclear fuel, 
finding that the Commission had failed to examine properly the risks of environmental 
harm due to pool leakage and the risk of a fire resulting from exposure of the fuel rods to 
air – but the court did not (and was not asked to) address the adequacy of the 
Commission’s regulations governing the management of spent fuel safety;43   

(3) the continued management of spent fuel safety is governed by regulations in 
10 C.F.R. Part 50 (and, in particular, § 50.54(bb)), which continue to apply following the 
cessation of reactor operations – rather than the environmental evaluation requirements 
in 10 C.F.R. Part 51 or the license renewal requirements in 10 C.F.R. Part 54 – and a 
licensee’s compliance with those Part 50 requirements is not subject to challenge in a 
license renewal proceeding);44  

                                                
41 CLI-14-08, slip op. at 10, 12. 

42 Staff Answer to Contention CW-SC-4 (Aug. 3, 2012), at 3-6. 

43 Id. at 11; cf. id. at 14-15, 16, and 19-20. 

44 Id. at 7-10 and 14-15.  In addition, the storage of spent fuel in dry casks at a reactor site is 
governed by 10 C.F.R. Part 72.  A reactor licensee may store spent fuel at its site (a) under a specific 



- 13 - 
 

(4) the Commission has clearly found that spent fuel pool safety is evaluated 
under 10 C.F.R. Part 50, and issues concerning spent fuel pool safety “are not within the 
scope of [a license] renewal proceeding” or “the scope of the license renewal review;”45  

(5) Contention CW-SC-4, insofar as it seeks to import 10 C.F.R. Part 50 safety 
issues into this license renewal proceeding, presents an impermissible challenge to the 
Commission’s established regulations and regulatory framework;46 and 

(6) Contention CW-SC-4 fails to meet the Commission’s contention admissibility 
standards in 10 C.F.R. § 2.309(c) and (f).47  

 
The Staff has previously addressed these matters in its Answer to Clearwater’s Motion, 

and will not unnecessarily repeat those statements here.  In brief, insofar as Contention 

CW-SC-4 raised issues concerning the safety of continued spent fuel storage, those issues 

were based, not upon the court’s ruling in New York v. NRC, but upon other information or 

concerns beyond the scope of the court’s decision.  As explained in the Staff’s Answer 

(summarized above), those issues fail to raise an appropriate issue for litigation within the scope 

of this license renewal proceeding; impermissibly challenge the Commission’s regulatory 

framework and regulations governing the safe storage of spent fuel; lacked adequate basis; and 

                                                                                                                                                       
license issued pursuant to 10 C.F.R. § 72.40, or (b) under the general license afforded by 10 C.F.R. 
Part 72, Subpart K.  Under Subpart K, a reactor licensee is authorized by § 72.210 to utilize dry storage 
casks to store SNF in an independent spent fuel storage installation (ISFSI) at its site, in accordance with 
the provisions of 10 C.F.R. §§ 72.212 (conditions for general licenses) and 72.214 (list of approved 
storage casks).  Reactor licensees may utilize appropriate storage casks that have been approved in a 
Certificate of Compliance ("CoC") issued under 10 C.F.R. § 72.238.  In addition, pursuant to 10 C.F.R. 
§ 72.218(a), the licensee’s “notification regarding the program for the management of spent fuel at the 
reactor required by § 50.54(bb) . . . must include a plan for removal of the spent fuel stored under this 
general license from the reactor site. . . .”   Further, under 10 C.F.R. § 72.218(b), “[a]n application for 
termination of a reactor operating license issued under 10 CFR part 50 and submitted under § 50.82 . . . 
must contain a description of how the spent fuel stored under this general license will be removed from 
the reactor site.”  

45 Id. at 12-13, quoting Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 
and 4), CLI-01-17, 54 NRC 3, 23 and n.15 (2001), aff’g LBP-01-6, 53 NRC 138 (2001). 

46 Staff Answer to Contention CW-SC-4 (Aug. 3, 2012), at 18-19. 

47 In addition to the objections noted in the text above, the Staff also objected to the admission of 
Contention CW-SC-4 on the grounds that the contention lacks sufficient basis, raises issues beyond the 
scope of the proceeding, and rests upon an incorrect reading of the D.C. Circuit’s decision in New York v. 
NRC.  See Staff Answer at 17 and 19-24.  The Staff renews those objections here. 
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were untimely filed, in that the court’s rulings in New York v. NRC afford no basis for those 

safety assertions, and they could have been filed long before the court issued its ruling.48  

Importantly, Clearwater’s Brief fails to address these issues.  While Clearwater recites its 

previous assertion that this contention “seeks to plug the gaps in the safety analyses for the 

long-term storage of spent fuel” at Indian Point,49 it again totally ignores the Board’s previous 

rulings that contentions challenging the safety of long-term spent fuel storage are beyond the 

permissible scope of this proceeding.50  Further, Clearwater nowhere addressed the contention 

admissibility standards set forth in 10 C.F.R. § 2.309, although the Commission explicitly 

directed that those standards be applied by the Board in determining whether to admit the 

contention.51  Moreover, while Clearwater’s Motion had argued that the contention was timely, 

Clearwater’s Brief (which otherwise recites the arguments contained in its Motion), now deletes 

any argument that the contention was timely filed.52  In fact, while Contention CW-SC-4 was 

purportedly prompted by and founded upon the court’s NEPA decision in New York v. NRC, 

Clearwater’s attempt to raise safety issues based upon that decision cannot stand; rather, those 

safety issues could have been raised long before and independent of the court’s decision.  

Clearwater’s Brief presents one new argument that was not (and could not have been) 

presented in its Motion:  Clearwater states that the Commission’s Continued Storage Rule “does 

not address these [long-term spent fuel storage] safety issues generically.”53  Clearwater then 

                                                
48 Clearwater had not alleged that any other event has occurred to render the current contention 

timely, other than the Commission’s issuance of the Continued Storage Rule.  See Motion at 4 (“New 
Information Available”), 15 (“The Court of Appeals Decision Is ‘New and Significant’ Information”), 
and 18-19 (the contention is timely since it was filed within 30 days after the “new information” (the 
decision in New York v. NRC), became available).  

49 Clearwater’s Brief at 2. 

50 See n.27, supra. 

51 CLI-14-08, slip op. at 10. 

52 Compare Clearwater’s Brief, at 18, with Clearwater’s Motion, at 17-21. 

53 Clearwater’s Brief at 15; capitalization omitted. 
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argues that the exclusion of such safety findings from the Continued Storage Rule demonstrates 

the Commission’s intention to require that long-term SNF storage safety issues must be 

addressed in individual license renewal proceedings: 

. . . . If the Commission did not believe it needed such 
[generic safety] findings to exclude aging management of spent 
fuel pools from licensing proceedings, it would have simply 
dismissed this contention. Furthermore, in the Continued Storage 
Rule, the Commission has for the first time recognized that spent 
fuel pools are only a short-term option for fuel storage. Therefore, 
in the absence of a time-limit on the life of the spent fuel pool, the 
Commission has determined that there is a potential safety issue. 
It has also reinforced the need for robust aging management of 
the spent fuel pool, by omitting any generic safety findings 
regarding fuel storage in such pools. Finally, the Continued 
Storage Rule states that “[s]pent fuel storage during the period of 
operations has been considered in site-specific licensing of . . . 
license renewals.” 79 Fed. Reg. § 56,242. Thus, it is clear that on-
site storage of spent fuel is not generically excluded from license 
renewal.54 

 
The Staff agrees with Clearwater in one respect:  The Commission explicitly excluded 

the consideration of long-term spent fuel storage safety from its Continued Storage Rule.  This 

was entirely proper.  The Continued Storage Rule codifies the agency’s environmental impact 

determinations. Thus, the Commission issued the GEIS and Continued Storage Rule in direct 

response to the Court of Appeals’ holding, in New York v. NRC, that the Commission’s prior 

Environmental Assessment (“EA”) was deficient under NEPA.  The Commission had no reason 

to revisit the safety of long-term spent fuel storage in those issuances, as the safety of long-term 

SNF storage and the NRC’s regulations governing SNF storage safety were not directly 

addressed by the court.55   

Contrary to Clearwater’s assertion, the Commission’s exclusion of generic safety 

findings in the GEIS and Continued Storage Rule such consideration does not represent an 

implicit Commission conclusion that long-term SNF storage presents potential safety issues or 

                                                
54 Id. at 15-16. 

55 See discussion supra, at 8-12. 
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that such issues must be addressed in individual license renewal proceedings.  Nor did the 

Commission make such a statement explicitly. Rather, as discussed supra at 12-13, the 

agency’s regulation of spent fuel storage is addressed in other regulations (e.g., 10 C.F.R. 

§ 50.54(bb)), as part of the agency’s regulation and oversight of operating reactors, which 

applies to all reactors regardless of whether a license renewal application has been submitted.  

Clearwater’s suggestion to the contrary is unfounded and should be rejected.56   

C. Contention CW-SC-4 Fails to Raise an Issue  
Within the Scope of This License Renewal Proceeding. 
 
Even if Clearwater was correct in its view that the Continued Storage Rule reflects the 

Commission’s determination that safety issues should be addressed in individual licensing 

proceedings, that result would not warrant the admission of this contention.  In this regard, 

Entergy’s license renewal application (“LRA”) does not include a request for NRC approval of its 

program for long-term storage or disposal of SNF, nor would issuance of a renewed license to 

Indian Point authorize the long-term storage or disposal of SNF.  The safety of long-term 

storage or disposal of SNF is simply beyond the scope of this license renewal proceeding. 

Moreover, the Commission’s regulations in 10 C.F.R. Part 54
 
limit the scope of a license 

renewal proceeding to the specific matters that must be considered for the license renewal 

application to be granted.57  Pursuant to 10 C.F.R. § 54.29, the Commission applies the 

following standards in determining whether to grant a renewed license:  

  

                                                
56 Nor is there any basis for Clearwater’s argument that “if the Commission thought the contention 

was out of scope, it would surely have dismissed it along with the many other pending contentions 
regarding waste storage.” Clearwater’s Brief at 16-17.  The Continued Storage Rule incorporates the 
Commission’s generic environmental determinations, rather than safety determinations.  It was therefore 
entirely appropriate for the Commission to remand this contention to the Board for resolution, to the 
extent that the contention raises issues other than those addressed in the rule.  

57 See generally, Nuclear Power Plant License Renewal, 56 Fed. Reg. 64,943 (Dec. 13, 1991); 
Nuclear Power Plant License Renewal; Revisions, 60 Fed. Reg. 22,461 (May 8, 1995).  
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A renewed license may be issued by the Commission up to the full 
term authorized by § 54.31 if the Commission finds that:  

(a) Actions have been identified and have been or will be taken 
with respect to the matters identified in Paragraphs (a)(1) and (a)(2) of 
this section, such that there is reasonable assurance that the activities 
authorized by the renewed license will continue to be conducted in 
accordance with the CLB, and that any changes made to the plant's CLB 
in order to comply with this paragraph are in accord with the Act and the 
Commission's regulations. These matters are:  

(1) managing the effects of aging during the period 
of extended operation on the functionality of structures and 
components that have been identified to require review 
under § 54.21(a)(1); and  

(2) time-limited aging analyses that have been 
identified to require review under § 54.21(c).  

(b) Any applicable requirements of Subpart A of 10 C.F.R. Part 51 
have been satisfied.  

 
(c) Any matters raised under § 2.335 have been addressed.58  
 

These standards, along with other regulations in 10 C.F.R. Part 54, and the 

environmental regulations related to license renewal set forth in 10 C.F.R. Part 51 and 

Appendix B thereto, establish the scope of issues that may be considered in a license renewal 

proceeding. The failure of a proposed contention to demonstrate that the issue is within the 

scope of the proceeding is grounds for its dismissal.59
 

The Commission has carefully defined the scope of issues that may be considered in a 

license renewal proceeding.  In adopting the revised license renewal rule in 1995, the 

Commission stated as follows: 

The Commission continues to believe that aging 
management of certain important systems, structures, and 
components during this period of extended operation should be 
the focus of a renewal proceeding and that issues concerning 
operation during the currently authorized term of operation should 
be addressed as part of the current license rather than deferred 

                                                
58 10 C.F.R. § 54.29; emphasis added. 

59 10 C.F.R. § 2.309(f)(1)(iii); Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power 
Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 567 (2005). 
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until a renewal review (which would not occur if the licensee 
chooses not to renew its operating license). . . . [C]onforming 
changes in § 54.29 have been made to reflect the refocused 
renewal review. . . . [L]imits on the scope of renewal review and 
hearing are based on careful review of the sufficiency of the NRC 
regulatory process to resolve issues not considered in renewal. 

 
Section 54.29 of the proposed rule (59 FR 46579) was 

intended to accomplish several things. Proposed § 54.29(a) was 
intended to define the findings that the Commission must make in 
order to issue a renewed operating license to a nuclear power 
plant and the scope of any hearing on the renewal application. n2  

  ____________ 
n2 The scope of Commission review determines the scope 

of admissible contentions in a renewal hearing absent a 
Commission finding under 10 CFR 2.758.60 

 
Further, the Commission has provided guidance for license renewal adjudications 

regarding which safety (and environmental) issues properly fall within or beyond its license 

renewal requirements.61  With respect to safety, the NRC conducts a technical review pursuant 

to 10 C.F.R. Part 54, to assure that pertinent public health and safety requirements have been 

satisfied.62  Regardless of whether a license renewal application has been filed for a facility, the 

Commission has a continuing responsibility to oversee the safety and security of ongoing plant 

operations, and it routinely oversees a broad range of issues under its statutory responsibility to 

assure the protection of public health and safety for operations under a plant’s existing 

operating license.63  Accordingly, for license renewal, the Commission has found it unnecessary 

                                                
60 Final Rule, “Nuclear Power Plant License Renewal; Revisions,” 60 Fed. Reg. 22,461, 22,481 

(May 8, 1995).  As the Commission further observed, “[t]he waste confidence decision is not relevant to 
10 CFR 54 or any of its amendments. The formal requirements that an applicant for renewal must meet 
and the information that must be submitted for the NRC to conduct a license renewal review are 
established in 10 CFR 54.”  Id. at 22,489. 

61 See Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), 
CLI-01-17, 54 NRC 3, 6-7 (2001).   

62 Id. at 6.  

63 This includes review and preliminary approval of “the program by which the licensee intends to 
manage and provide funding for the management of all irradiated fuel at the reactor following permanent 
cessation of operation of the reactor.” 10 C.F.R. § 50.54(bb). 
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to include a review of issues that are already monitored and reviewed as part of ongoing 

regulatory oversight processes.64  

The Commission has clearly indicated that its license renewal safety review focuses on 

“plant systems, structures, and components for which current [regulatory] activities and 

requirements may not be sufficient to manage the effects of aging in the period of extended 

operation.”65  For example, the Commission has held that emergency planning issues are not 

within the scope of license renewal because “[e]mergency planning is, by its very nature, neither 

germane to age-related degradation nor unique to the period” of extended operation.66  Further, 

the Commission stated that: “Adjudicatory hearings in individual license renewal proceedings 

will share the same scope of issues as our NRC Staff review, for our hearing process (like our 

Staff’s review) necessarily examines only the [safety] questions our safety rules make 

pertinent.” 67 

With respect to the safety review, the Commission has provided significant guidance on 

which structures, systems, and components ["SSCs”] are within the scope of license renewal, as 

well as the intended functions of those SSCs that require aging management review.  In 

particular, as pertinent here, the Commission has stated that “aging management review for 

license renewal does not focus on all aging-related issues,” but rather, on “structures and 

components that perform ‘passive’ intended functions” that are of “principal importance to 

safety.”68 The Commission explained that 10 C.F.R § 54.4(a)(1)-(3) defines the general scope of 

license renewal safety review, and  that 10 C.F.R. § 54.29 (which lists the standards for 

                                                
64 Turkey Point, CLI-01-17, 54 NRC at 8-10. 

65 Id. at 10 (quoting 60 Fed. Reg. at 22,469).   

66 Millstone, CLI-05-24, 62 NRC at 560-61. 

67 Turkey Point, CLI-01-17, 54 NRC at 10. 

68 Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power 
Station), CLI-10-14, 71 NRC 449, 454 (2010).   
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issuance of a renewed license), does not expand the scope of license renewal aging 

management review beyond the intended functions outlined in § 54.4.69 

 Clearwater’s assertion that the Commission’s Continued Storage Rule somehow 

requires the Staff, the Commission and this Board to consider Clearwater’s safety issues in this 

license renewal proceeding runs afoul of these established principles.  Nowhere does 

Clearwater identify any specific safety issue that the Commission deems necessary to consider 

as a condition for license renewal. Nor does Clearwater cite any regulation in 10 C.F.R. Part 54, 

the agency’s regulations that define the scope of safety requirements for license renewal, that 

would require the consideration of such issues – and indeed, the regulations do not include 

such requirements.  Accordingly, Clearwater has failed to demonstrate any reason to believe 

that the consideration of long-term SNF storage safety is within the permissible scope of this 

license renewal proceeding.  Clearwater’s assertion that the Continued Storage Rule requires 

the Board to consider its (unspecified) safety issues in this license renewal proceeding should 

therefore be rejected.70   

  

                                                
69 Id. at 455 and 462 n.71.   

70 Millstone, CLI-05-24, 62 NRC at 560-61. 
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CONCLUSION 
 

 Consistent with the Commission’s instructions in CLI-14-08, the Board should dismiss 

Contention CW-SC-4 to the extent that the issues raised in this contention were resolved by the 

Continued Storage Rule.  To the extent that it raises other matters, the contention should be 

dismissed in accordance with the standards in 10 C.F.R. § 2.309(c) and (f).  For these reasons, 

as more fully set forth above, Contention CW-SC-4 should now be dismissed in its entirety, in 

accordance with the Commission’s decision in CLI-14-08. 

Respectfully submitted, 
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       Sherwin E. Turk 
       Counsel for NRC Staff 
       Office of the General Counsel 
       U.S. Nuclear Regulatory Commission 

Mail Stop – O-15D21 
       Washington, DC  20555 
       Telephone:  (301) 415-1533 
       E-mail: Sherwin.Turk@nrc.gov 
 
        
Dated at Rockville, Maryland 
this 15th day of October, 2014
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