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(Diablo Canyon Power Plant, Units 1 and 2)   ) 
 

NUCLEAR ENERGY INSTITUTE MOTION  
FOR LEAVE TO FILE AMICUS CURIAE BRIEF 

Pursuant to 10 C.F.R. § 2.323, the Nuclear Energy Institute, Inc. (NEI) moves for leave to 

file the attached brief as amicus curiae addressing whether the Commission should grant the 

hearing request filed by Friends of the Earth (FOE).1  According to FOE, new seismic 

information places Diablo Canyon Power Plant outside its licensing basis.  FOE further claims 

that the NRC is amending Diablo Canyon’s licensing basis and conducting a de facto license 

amendment proceeding by allowing Pacific Gas and Electric Company (PG&E) to address this 

new information in its response to NRC’s request for a seismic hazard reevaluation pursuant to 

10 C.F.R. § 50.54(f) and Fukushima Near-Term Task Force Recommendation 2.1.  NEI believes 

the attached brief complements the parties’ filings and will assist the Commission in deciding 

whether to grant the hearing request.2 

                                                 
1  Petition to Intervene and Request for Hearing by Friends of the Earth (dated Aug. 26, 2014; served via 

NRC’s E-fling system Sept. 11, 2014). 

2  In accordance with 10 C.F.R. § 2.323(b), counsel for NEI certifies that he made a sincere effort to contact 
counsel for the other participants in this matter, explain to them the issues raised in this motion, and seek 
their consent to submit NEI’s amicus brief.  Counsel for PG&E has authorized NEI to state PG&E supports 
NEI’s motion.  Counsel for the NRC Staff does not object to NEI filing this motion, but reserves the right 
to respond.  Counsel for FOE has stated FOE also does not oppose NEI’s motion. 
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NEI seeks leave to participate as amicus curiae3 because FOE’s request has generic 

implications for the efficiency and stability of NRC’s oversight processes.  As discussed in 

NEI’s brief, under Commission precedent, the enforcement process—not the hearing process—is 

the means to resolve safety and noncompliance allegations.  FOE cannot bypass NRC’s normal 

enforcement process and convert its Diablo Canyon safety and compliance concerns into a 

license amendment proceeding simply by presenting them as a hearing request.   

FOE’s hearing request also has the potential to undermine NRC’s Section 50.54(f) 

seismic hazard reevaluation process.  All power reactors are currently reevaluating seismic 

hazards pursuant to a Section 50.54(f) request.  These reevaluations are not de facto license 

amendments because they do not amend a facility’s licensing basis.  The NRC would need to 

take separate regulatory action to do so.  As explained in NEI’s brief, granting FOE’s hearing 

request would sidestep the important Commission policy decision on how to move forward after 

considering the requested seismic reevaluations. 

NEI is the Washington-based policy organization responsible for representing the 

commercial nuclear energy industry on generic regulatory, legal, and technical issues.4  NEI is in 

a unique position to address the legal and policy implications presented by FOE’s hearing 

request.  FOE’s request, if granted, would circumvent NRC’s enforcement process, frustrate 

NRC’s efforts to logically and objectively address lessons learned from Fukushima, and create 

uncertainty for the regulated community. 

                                                 
3  See Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), ALAB-862, 25 NRC 144, 150 (1987) (amicus 

participation may be appropriate at any stage because “there is no real difference between an appellate brief 
amicus curiae and a brief or other submission presented to a trial tribunal”). 

4  NEI’s members include all entities licensed by the NRC to operate commercial nuclear power plants, as 
well as nuclear plant designers, major architect-engineer firms, fuel cycle facilities, nuclear materials 
licensees, universities, and other organizations and entities involved in the nuclear industry. 
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Accepting NEI’s perspective on the issues presented through its participation in this 

matter as amicus curiae will not prejudice or unduly burden any other participant or result in 

delay.5  As an amicus, NEI necessarily takes the proceeding as it finds it and does not propose to 

inject any new issues into the proceeding.  For the foregoing reasons, NEI respectfully requests 

that the Commission accept its accompanying brief amicus curiae. 

Respectfully submitted, 
 
Signed (electronically) by Jonathan M. Rund 
Ellen C. Ginsberg 
Jonathan M. Rund 
Nuclear Energy Institute 
1201 F Street, N.W., Suite 1100 
Washington, D.C. 20004 
Phone:  202-739-8000 
E-mail:  ecg@nei.org 
E-mail:  jmr@nei.org 
 
COUNSEL FOR THE NUCLEAR 
ENERGY INSTITUTE, INC. 

Dated in Washington, D.C. 
this 6th day of October 2014 

                                                 
5  See La. Energy Servs. (Claiborne Enrichment Ctr.), CLI-97-4, 45 NRC 95, 96 (1997). 
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I. INTRODUCTION 

Friends of the Earth (FOE) has requested a hearing addressing whether Diablo Canyon 

Power Plant can safely shutdown if an earthquake caused by the recently discovered Shoreline 

fault were to occur.1  According to FOE, a differing profession opinion (DPO) filed by a former 

NRC senior resident inspector at Diablo Canyon shows that this newly discovered seismic 

information places Diablo Canyon outside its licensing basis.  FOE further claims that the NRC 

is amending Diablo Canyon’s licensing basis and conducting a de facto license amendment 

proceeding by allowing Pacific Gas and Electric Company (PG&E) to address this new 

information in its response to NRC’s request for a seismic hazard reevaluation pursuant to 

10 C.F.R. § 50.54(f) and Fukushima Near-Term Task Force Recommendation 2.1. 

The Nuclear Energy Institute, Inc. (NEI) submits this brief as amicus curiae because 

FOE’s hearing request and de facto license amendment argument raise substantial legal and 

                                                 
1  Petition to Intervene and Request for Hearing by Friends of the Earth (dated Aug. 26, 2014; served via 

NRC’s E-fling system Sept. 11, 2014) (Hearing Request). 
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policy issues.2  If FOE has concerns about Diablo Canyon’s current operations, the 10 C.F.R. 

§ 2.206 process is the means for it to raise these issues before the agency at this time.  The 

Commission should not allow FOE to fabricate a hearing opportunity simply by claiming that the 

facility is operating outside its licensing basis.   

Nor should the Commission allow FOE to convert the Section 50.54(f) seismic hazard 

reevaluation process into a license amendment proceeding.  All power reactors are currently 

reevaluating seismic hazards pursuant to a Section 50.54(f) request.  These reevaluations are not 

de facto license amendment proceedings because they do not amend a facility’s licensing basis.  

They are requests for information to allow the agency to determine whether it should require 

additional action.  As such, separate regulatory action would be necessary to impose new 

requirements.  For example, after considering these reevaluations, the Commission may 

determine an order, license amendment, or rulemaking is necessary.  FOE would have an 

opportunity to participate in those processes consistent with applicable NRC rules and precedent.  

But granting FOE’s hearing request now would sidestep the important Commission policy 

decision on how to move forward after considering the requested seismic reevaluations.  

Accordingly, NEI asks that the Commission deny FOE’s hearing request. 

II. STATEMENT OF THE CASE 

A. Diablo Canyon’s Seismic Licensing Basis 

Diablo Canyon has a unique and complex seismic licensing basis.  The Atomic Energy 

Commission (AEC) issued construction permits to PG&E for Diablo Canyon Units 1 and 2 in 

                                                 
2  The Commission typically requires a person seeking to participate as amicus to file their brief (together 

with a motion for leave to do so) within the time allowed to parties whose position the brief supports.  
10 C.F.R. § 2.315(d).  Accordingly, NEI files this brief within the time allowed for PG&E and the NRC 
Staff to respond to the hearing request.  See 10 C.F.R. § 2.309(i)(1); Secretary Order at 1 (Sept. 22, 2014). 
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1968 and 1970, respectively.3  Based on AEC requirements at the time and then available 

information, the seismic licensing basis included a “design earthquake” (with peak ground 

acceleration of 0.2 g) and a “double design earthquake” (with peak ground acceleration of 

0.4 g).4  The design earthquake and double design earthquake were similar to the regulatory 

ground motion levels the NRC subsequently developed as the “operating basis earthquake” and 

the “safe shutdown earthquake,” respectively.5 

Before PG&E submitted its operating license application in 1973, an offshore oil 

company discovered the previously unknown Hosgri fault near Diablo Canyon.6  As a result, 

PG&E evaluated the Hosgri fault and updated its final safety analysis report.  When the NRC 

issued the Unit 1 operating license in 1981, it had reviewed this evaluation and required that 

PG&E significantly upgrade the plant so it could withstand the 0.75 g peak ground acceleration 

associated with the Hosgri earthquake, which was then deemed the safe shutdown earthquake.7 

After including the new Hosgri earthquake in Diablo Canyon’s licensing basis, in 1984, 

the NRC also added a seismic reevaluation license condition to the Unit 1 operating license.8  

This condition required that PG&E develop a plan for evaluating and assessing the significance 

of new seismic information to ensure adequate seismic margin.  More specifically, it required 

                                                 
3  Research Information Letter 12-01, Confirmatory Analysis of Seismic Hazard at the Diablo Canyon Power 

Plant from the Shoreline Fault Zone at 5 (Sept. 2012) (ML121230035) (RIL 12-01). 

4  Id. 

5  Id.  See also 10 C.F.R. Part 50, App. S § III. 

6  RIL 12-01 at 2. 

7  See Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-644, 13 NRC 903, 
910-11 (1981). 

8  See Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), CLI-84-13, 20 NRC 267, 
276 (1984); Pacific Gas & Elec. Co., Diablo Canyon Nuclear Power Plant, Unit 1, Docket No. 50-275, 
Facility Operating License, License No. DPR-80, Condition 2.C.(7) (ML053140349). 
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that PG&E submit for NRC review and approval a seismic reevaluation program plan by January 

30, 1985, and within three years after the NRC approved the plan, complete the program and 

submit a final report to the NRC.  To meet this condition, PG&E established a Long-Term 

Seismic Program and performed a full seismic reevaluation of the Hosgri fault using the latest 

NRC requirements and both deterministic and probabilistic methods.  After reviewing and 

accepting this reevaluation, the NRC found that PG&E had satisfied this license condition.9 

B. The Shoreline Fault Discovery 

PG&E committed to continue studying seismic issues associated with Diablo Canyon 

even though the NRC closed the seismic reevaluation license condition.  This continued effort by 

PG&E, in cooperation with the U.S. Geological Survey, led to the discovery of the previously 

unknown Shoreline fault near Diablo Canyon.  In November 2008, PG&E reported this new 

information to the NRC and, based on its initial evaluation, determined that the plant had 

adequate seismic margin to withstand the maximum ground motion predicted from the Shoreline 

fault.10  In early 2009, the NRC independently studied the Shoreline fault and confirmed that 

Diablo Canyon had adequate seismic margin.11 

Neither NRC regulations nor Diablo Canyon’s operating licenses contain specific 

requirements addressing the treatment of new seismic information.  Nonetheless, after NRC 

confirmed Diablo Canyon had adequate seismic margin in early 2009, PG&E conducted 

extensive additional investigations through 2009 and 2010, and submitted a report in January 

                                                 
9  NUREG-0675, Supp. 34, Safety Evaluation Report Related to the Operation of Diablo Canyon Nuclear 

Power Plant, Units 1 and 2 (June 1991). 

10  Diablo Canyon, Event Notification Number 44675, Offsite Notification and Media Briefing Due to 
Potential Discovery of Offshore Fault Near Plant (Nov. 21, 2008), available at http://www.nrc.gov/reading-
rm/doc-collections/event-status/event/2008/20081124en.html#en44675.  

11  Research Information Letter 09-001, Preliminary Deterministic Analysis of Seismic Hazard at Diablo 
Canyon Nuclear Power Plant from Newly Identified “Shoreline Fault” (Apr. 2009) (ML090330523). 
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2011.12  Using deterministic analysis, this report showed that the Shoreline fault’s ground motion 

was less than the ground motion for the Hosgri earthquake and the ground motion identified in 

the Long-Term Seismic Program.13  As a result, PG&E determined that the new seismic 

information was bounded by the licensing basis earthquake with the largest ground motion (i.e., 

the Hosgri earthquake).14   

This issue remained subject to active NRC oversight.15  However, given the uncertainty 

in the process and methodology for addressing new seismic information, in October 2011, PG&E 

submitted a license amendment request to NRC proposing to establish an evaluation process for 

new seismic information.16 

Meanwhile, while PG&E’s license amendment request was pending, the Commission 

assessed the need for generic regulatory actions to address lessons learned from the Fukushima 

accident.  Recognizing that licensees are not required to periodically reevaluate seismic and other 

natural hazards, the Fukushima Near-Term Task Force recommended that licensees reevaluate 

seismic (and flooding) hazards at their sites against current NRC requirements and guidance.17  

                                                 
12  Diablo Canyon Units 1 and 2, Report on the Analysis of the Shoreline Fault Zone, Central Coastal 

California (Jan. 2011) (ML110140425). 

13  Id. at ES-2 to ES-3. 

14  Diablo Canyon Power Plant – NRC Integrated Inspection Report 05000275/2011002 and 
05000323/2011002, Encl. at 20 (May 11, 2011) (ML111310608). 

15  See, e.g., Diablo Canyon Power Plant – NRC Integrated Inspection Report 05000275/2011005 and 
05000323/2011005, Encl. at 16-18 (Feb. 14, 2012) (ML120450843). 

16  Diablo Canyon Units 1 and 2, License Amendment Request 11-05, Evaluation Process for New Seismic 
Information and Clarifying the Diablo Canyon Power Plant Safe Shutdown Earthquake (Oct. 20, 2011) 
(ML11312A166). 

17  Recommendations for Enhancing Reactor Safety in the 21st Century:  The Near-Term Task Force Review 
of Insights from the Fukushima Dai-ichi Accident at 25-30 (July 12, 2011) (ML111861807). 
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In response to this recommendation, the Commission requested pursuant to 10 C.F.R. § 50.54(f) 

that all power reactor licensees perform seismic (and flooding) hazard reevaluations.18   

These seismic reevaluations involve two phases.  The first phase requires that licensees 

perform a seismic hazard reevaluation using updated seismic information and current regulatory 

guidance and methodologies, and then compare these results to its current seismic design basis.  

The second phase involves NRC using the information licensees generate during the first phase 

to “determine whether additional regulatory actions are necessary (e.g., update the design basis 

and SSCs important to safety) to protect against the updated hazards.”19 

Given these Fukushima-related efforts setting forth a process and methodology for all 

licensees to evaluate new seismic information, PG&E and the NRC both recognized the 

proposed plant-specific license amendment was unnecessary.20  As a result, PG&E withdrew its 

license amendment request in October 2012 after the NRC again confirmed Diablo Canyon’s 

“ground motions from the Shoreline fault are at or below those for which the plant was evaluated 

previously and demonstrated to have reasonable assurance of safety.”21 

                                                 
18  Letter from E. Leeds, NRC, to All Power Reactor Licensees and Holders of Construction Permits in Active 

or Deferred Status, Request for Information Pursuant to Title 10 of the Code of Federal Regulations 
50.54(f) Regarding Recommendations 2.1, 2.3, and 9.3, of the Near-Term Task Force Review of Insights 
From the Fukushima Dai-Ichi Accident (Mar. 12, 2012) (ML12053A340) (NRC Section 50.54(f) Request). 

19  Id. at 6. 

20  Letter from J. Sebrosky, NRC, to E. Halpin, PG&E, NRC Review of Shoreline Fault (TAC Nos. ME5306 
and ME5307) at 3-4 (Oct. 12, 2012) (ML120730106) (NRC Review of Shoreline Fault); Letter from 
B. Allen, PG&E, to NRC, Diablo Canyon Units 1 and 2, Withdrawal of License Amendment Request 11-
05, Evaluation Process for New Seismic Information and Clarifying the Diablo Canyon Power Plant Safe 
Shutdown Earthquake (Oct. 25, 2012) (ML12300A105) (PG&E License Amendment Request Withdrawal).   

21  NRC Review of Shoreline Fault at 1.  See also PG&E License Amendment Request Withdrawal at 1.  More 
specifically, this independent NRC review showed “that deterministic seismic-loading levels predicted for 
all the Shoreline fault earthquake scenarios developed and analyzed by the NRC are at, or below, those 
levels for the [Hosgri earthquake] ground motion and the [Long-Term Seismic Program] ground motion.”  
RIL 12-01 at xii. 
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FOE’s hearing request comes almost two years after PG&E withdrew its license 

amendment request and more than two years after the NRC’s Section 50.54(f) request for 

information from all licensees.  FOE does not attempt to link its hearing request to any pending 

licensing action or any published notice of opportunity for hearing.22  Rather, FOE bases its 

hearing request on a DPO filed by Dr. Michael Peck, a former NRC senior resident inspector at 

Diablo Canyon, and claims that NRC is using the Section 50.54(f) process to amend Diablo 

Canyon’s licensing basis and this constitutes a de facto license amendment proceeding.23 

III. DISCUSSION 

A. NRC’s Enforcement Process Provides the Exclusive Means for the Public to 
Challenge Safety and Compliance Determinations 

FOE’s central claim is that Diablo Canyon is not complying with its current licensing 

basis and this noncompliance presents a safety risk.24  Regardless of its merit, this is an 

enforcement matter and does not create hearing rights.  Instead, to the extent FOE has concerns 

about Diablo Canyon’s current operations, the 10 C.F.R. § 2.206 process is the proper means for 

raising these issues before the agency.25   

By relying on a DPO filed by a former NRC senior resident inspector at Diablo Canyon, 

FOE further highlights that its hearing request raises an enforcement issue.  The DPO itself 

recommended that NRC “initiate enforcement action to ensure PG&E complies with NRC 

quality assurance requirements to take prompt corrective action to correct the nonconforming 

                                                 
22  See Hearing Request at 85, 87. 

23  See id. at 2, 6-7, 22-23, 28-46. 

24  See, e.g., id. at 1-2, 51, 67, 91. 

25  See So. Cal. Edison Co. (San Onofre Nuclear Generating Station, Units 2 & 3), CLI-12-20, 76 NRC 437, 
439-40 (2012); Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-94-3, 39 NRC 95, 101 n.7 
(1994); Fla. Power & Light Co. (Turkey Point Nuclear Generating Station, Units 3 & 4), CLI-01-17, 54 
NRC 3, 23 (2001). 
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[final safety analysis report]” and “with plant technical specification required actions.”26  

Likewise, the DPO appeal emphasized “[t]he DPO was written to draw attention . . . to ensure 

enforcement of the [Diablo Canyon] seismic design basis and technical specification 

requirements.”27  An independent review panel, the Director of the Office of Nuclear Reactor 

Regulation (NRR), and the Executive Director for Operations (EDO) all reviewed the DPO and 

determined that enforcement action was unwarranted and “that there is not now nor has there 

been an immediate or significant safety concern associated with this [Diablo Canyon] issue.”28 

The DPO process provides an important means for the NRC to address formal concerns 

raised by NRC employees.  However, this internal process should not be allowed to be a means 

for FOE (or others) to request a hearing by piggybacking on Dr. Peck’s (or other staffers’) 

enforcement concerns.  Allowing the public to do so would contravene the Atomic Energy Act 

(AEA), which contains no legal mechanism for the public to enforce NRC regulations.  The 

Section 2.206 process provides the public with a meaningful opportunity to request agency 

action based on safety or compliance concerns.  Specifically, it provides any person with the 

opportunity to request the institution of a proceeding to “modify, suspend, or revoke a license, or 

for any other action as may be proper.”29 

If a member of the public identifies a safety or compliance issue through the 

Section 2.206 process, the NRC has ample authority to take appropriate action.  For example, if 

                                                 
26  DPO Case File-DPO-2013-002, Document 1, DPO Submittal at 1-2 (July 19, 2013) (ML14252A743) 

(emphasis added). 

27  DPO Case File-DPO-2013-002, Document 5, DPO Appeal Submission at 1 (June 23, 2014) 
(ML14252A743) (emphasis added). 

28  DPO Case File-DPO-2013-002, Document 8, DPO Appeal Decision at 4-5 (Sept. 9, 2014) 
(ML14252A743).  See also id., Document 4, DPO Decision at 1-2 (May 29, 2014). 

29  10 C.F.R. § 2.206(a). 
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based on a Section 2.206 petition the NRC finds a licensee violated a technical specification, it 

has an established process for deciding whether to take enforcement action.  Likewise, if the 

NRC finds a licensee improperly implemented a plant or procedure change without obtaining a 

license amendment, it would evaluate whether to take enforcement action there too.  In these 

examples, the NRC could find that a licensee needs to apply for a license amendment to change a 

technical specification or maintain the improperly implemented change.  At that time, hearing 

rights would attach to the license amendment request.  However, FOE cannot ignore NRC’s 

normal enforcement process and convert its Diablo Canyon safety and compliance concerns into 

a license amendment proceeding simply by presenting them as a hearing request. 

FOE’s hearing request also should be rejected as incompatible with effective and efficient 

regulation.  NRC does not “convene an adjudicatory proceeding in order to determine whether an 

adjudicatory proceeding is warranted.”30  Requiring licensees to devote hearing resources to 

address compliance and safety claims made by third parties distorts the NRC’s established 

regulatory framework, creates an unnecessary burden, and greatly increases regulatory 

uncertainty.  As such, the Commission should summarily deny any hearing request arguing a 

licensee should have taken different or additional actions to resolve a safety or compliance issue.  

Consistent with Commission precedent, such challenges must be brought under Section 2.206. 

B. The 10 CFR § 50.54(f) Process Is Not A De Facto License Amendment Proceeding 

FOE cites NRC’s request for a seismic hazard reevaluation pursuant to 10 C.F.R. 

§ 50.54(f) and argues that the NRC “is effectively seeking to make a de facto amendment to the 

                                                 
30  N. Ind. Pub. Serv. Co. (Bailly Generating Station, Nuclear-1), CLI-78-7, 7 NRC 429, 432 (1978), aff’d sub 

nom. Porter County Chapter of Izaak Walton League v. NRC, 606 F.2d 1363 (D.C. Cir. 1979). 
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Diablo Canyon license through an informal process, inaccessible to the public.”31  As support for 

this argument, FOE relies upon AEA Section 189a, 10 C.F.R. § 50.59, and a vacated San Onofre 

licensing board decision.32  As discussed below, FOE’s argument is without merit. 

Section 189a of the AEA requires that the NRC offer a hearing opportunity in certain 

enumerated instances, including license amendments.33  However, the Commission has made 

clear “the only ‘right’ to an opportunity for a hearing under section 189 exists for those actions 

that are identified in section 189.”34  As such, the AEA does not provide for a hearing 

opportunity merely based on an alleged noncompliance or safety concern.  Nor does it provide a 

hearing opportunity based on speculation that the NRC may take regulatory action in the future. 

Commission case law also makes clear that the NRC’s approval of a licensee’s actions 

will only be considered a de facto license amendment if the approval grants the licensee “greater 

operating authority” beyond the authority already granted under the existing license and NRC 

regulations.35  However, a Section 50.54(f) request does not grant a licensee greater operating 

authority.  Section 50.54(f) states that a licensee must “at any time before expiration of the 

license, upon request of the Commission, submit . . . written statements, signed under oath or 

                                                 
31  Hearing Request at 21.  See also id. at 2 (“NRC Staff permitted PG&E to withdraw its request, and began a 

private process to amend Diablo Canyon’s license through closed-door negotiations with PG&E, in 
violation of the AEA”), 6 (“the Staff has used a closed-door process between itself and the licensee to work 
a de facto license amendment”). 

32  Id. at 30, 32, 39.  See also So. Cal. Edison Co. (San Onofre Nuclear Generating Station, Units 2 & 3), LBP-
13-7, 77 NRC 307 (2013), vacated CLI-13-9, 78 NRC __ (slip op. Dec. 5, 2013). 

33  42 U.S.C. § 2239(a). 

34  Yankee, CLI-94-3, 39 NRC at 101; see also Massachusetts v. NRC, 878 F.2d 1516, 1522 (1st Cir. 1989) 
(noting the AEA’s legislative history “suggests that Congress intended the provisions of [Section 189a] to 
be construed quite literally.  If a particular form of Commission action does not fall within one of the eight 
categories set forth in the section, no hearing need be granted by the Commission.”). 

35  Cleveland Elec. Illuminating Co. (Perry Nuclear Power Plant), CLI-96-13, 44 NRC 315, 326 (1996) 
(citations omitted). 



11 

affirmation, to enable the Commission to determine whether or not the license should be 

modified, suspended, or revoked.”36  The NRC has selectively (but effectively) used 

Section 50.54(f) as a tool to determine whether it should take future regulatory action.37 

Here, the NRC’s use of the Section 50.54(f) process to reevaluate seismic hazards based 

new information is an appropriate exercise of agency oversight.  Applying this process to Diablo 

Canyon, which will address the Shoreline fault (and other new seismic information), does not 

provide PG&E with greater operating authority than currently exists under its operating licenses.  

The NRC’s Section 50.54(f) information request explains that the seismic hazard reevaluation 

“will help the staff decide upon the most appropriate regulatory action focusing on the most 

beneficial safety enhancements.”38  In other words, if required by the results from a licensee’s 

reevaluation, the NRC will “determine whether additional regulatory actions are necessary . . . to 

protect against the updated hazards.”39  The mere possibility that some separate regulatory action 

might grant a licensee greater operating authority does not convert the entire Section 50.54(f) 

process into a de facto amendment proceeding. 

In this respect, the use of the Section 50.54(f) process to address the Shoreline fault is no 

different from its use to resolve Generic Issue 199.  Generic Issue 199 involves new seismic data 

showing increased seismic hazard estimates (relative to those considered at the time of licensing) 

                                                 
36  This regulations implements AEA Section 182a, which gives the Commission broad discretion to “at any 

time after the filing of the original application, and before the expiration of the license, require further 
written statements in order to enable the Commission to determine . . . whether a license should be 
modified or revoked.”  42 U.S.C. § 2232(a). 

37  See, e.g., NRC Generic Letter 88-20, Individual Plant Examination for Severe Accident Vulnerabilities – 
10 CFR 50.54(f) (Nov. 23, 1988) (ML031150465). 

38  NRC Section 50.54(f) Request at 2. 

39  Id., Encl. 1 at 4 (emphasis added). 
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for some operating plants in the Central and Eastern United States.40  Like Diablo Canyon, NRC 

has confirmed these plants remain safe.41  And, like Diablo Canyon, the NRC has directed these 

plants to use the Section 50.54(f) process to gather additional seismic information needed for 

further regulatory decisions.  The NRC is therefore using a consistent approach for all plants. 

In addition, contrary to FOE’s claim that PG&E and NRC are using the Section 50.54(f) 

process to change Diablo Canyon’s licensing basis,42 the NRC has emphasized that 

Section 50.54(f) reevaluations are “distinct from the current design or licensing basis of 

operating plants.”43  This comports with the NRC’s statement that it would need to take separate 

regulatory action if, based on the results of the seismic hazard reevaluations, the NRC decides it 

is necessary to change a facility’s licensing basis.44  Accordingly, there is nothing here for the 

Commission to construe as a current change to Diablo Canyon’s licensing basis. 

 FOE also incorrectly relies upon an alleged Section 50.59 violation to support its de facto 

license amendment theory.45  Consistent with oversight of Section 50.59 implementation through 

inspection and enforcement, the Commission has long maintained that a member of the public 

may raise a Section 50.59 challenge only by means of an enforcement petition under 10 C.F.R. 

                                                 
40  Id., Enc. 1 at 1, 3-6.   

41  See, e.g., NRC Information Notice 2010-18, Generic Issue 199, Implications of Updated Probabilistic 
Seismic Hazard Estimates in Central and Eastern United States on Existing Plants at 4 (Sept. 2, 2010) 
(ML101970221). 

42  See Hearing Request at 38. 

43  Supplemental Information Related to Request for Information Pursuant to Title 10 of the Code of Federal 
Regulations 50.54(f) Regarding Seismic Hazard Reevaluations for Recommendation 2.1 of the Near-Term 
Task Force Review of Insights from the Fukushima Dai-Ichi Accident at 2 (Feb. 20, 2014) 
(ML14030A046). 

44  See NRC Section 50.54(f) Request, Enc. l at 4. 

45  See Hearing Request at 22, 31-35, 38-42. 
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§ 2.206.46  In San Onofre, the Commission reiterated that Section 2.206 is the appropriate 

method to raise Section 50.59 challenges and reaffirmed the Section 2.206 petition as a viable 

method for obtaining relief from an alleged Section 50.59 violation.47 

C. NRC Provides the Public with Meaningful Participation Opportunities 

Even though FOE has no right to a hearing, it still has meaningful options to engage the 

NRC on Diablo Canyon seismic issues.  After evaluating licensee responses to the 10 C.F.R. 

§ 50.54(f) request, the NRC may decide to take additional regulatory action that would include 

opportunities for public participation.  For example, if the NRC initiates a rulemaking requiring 

that licensees address new seismic hazard information, that rulemaking would include 

opportunities for public participation.  When the proper time comes, consistent with applicable 

NRC rules and precedent, FOE can take advantage of any such opportunities.  But FOE cannot 

circumvent the Commission’s process for deciding how to move forward after it considers the 

requested seismic reevaluations. 

In addition, as the Section 50.54(f) process moves forward, FOE may file a 10 C.F.R. 

§ 2.206 petition if it becomes aware of new information that justifies more immediate action.48  

At this point, FOE has chosen against this option.49  It is unclear why FOE has chosen not to 

follow this established procedure, but it may argue that this process is insufficient to address its 

                                                 
46  Yankee, CLI-94-3, 39 NRC at 101 n.7.  

47  San Onofre, CLI-12-20, 76 NRC at 439-40.  To the extent the licensing board in San Onofre found 
otherwise, that decision has been vacated and does not create binding legal precedent.  San Onofre, CLI-13-
9, slip op. at 9-10.  It also is inconsistent with Commission precedent establishing Section 2.206 as the 
exclusive means for a member of the public to raise Section 50.59 concerns.   

48  FOE also may file a petition for rulemaking under 10 C.F.R. § 2.802 if its concerns are generic. 

49  Hearing Request at 32 n.90.   
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concerns.  As discussed below, the U.S. Court of Appeals for the D.C. Circuit and the 

Commission have both rejected such arguments.   

In Bellotti v. NRC, the D.C. Circuit held a Section 2.206 “petition is not a futile gesture, 

for the Commission may not deny it arbitrarily.”50  Likewise, in San Onofre, the Commission 

rebuffed a claim that the Section 2.206 process is not a “viable alternative” for a petitioner 

seeking relief to address alleged regulatory violations.51  The Commission held: 

The 2.206 process provides stakeholders a forum to advance their 
concerns and to obtain full or partial relief, or written reasons why 
the requested relief is not warranted.  We may then review the 
NRC Staff’s findings on our own motion.  If [the petitioner] 
prevails on its 2.206 argument that [the licensee] needed a license 
amendment . . ., then it may be able to obtain the adjudicatory 
hearing it seeks.  Section 189a of the Atomic Energy Act (AEA) 
grants an opportunity for a hearing on (among other things) license 
amendments.52 

Thus, Section 2.206 provides FOE with a viable opportunity to assert its claims.53 

Although the Director of NRR and EDO decisions on Dr. Peck’s DPO suggest FOE 

might not prevail on its Section 2.206 petition, that merely goes to the strengths (or weaknesses) 

of FOE’s arguments, not to the appropriateness of the process.  Moreover, there are valid reasons 

to require that FOE use the Section 2.206 process in this situation.  As an initial matter, FOE’s 

arguments are not identical to Dr. Peck’s DPO concerns.  For example, contrary to FOE’s 

assertions, Dr. Peck “agreed that there is not now nor has there been an immediate or significant 

                                                 
50  Bellotti v. NRC, 725 F.2d 1380, 1383 (D.C. Cir. 1983). 

51  San Onofre, CLI-12-20, 76 NRC at 439-40. 

52  Id. 

53  See, e.g., NRC Staff Response to Board Order Regarding Petitions Under 10 C.F.R. § 2.206, Attachment 
(June 15, 2012) (ML12167A524) (listing numerous Section 2.206 petitions that were granted in whole or in 
part, or that otherwise prompted responsive action by the NRC Staff). 
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safety concern associated with this [Diablo Canyon] issue.”54  Further, as the Commission noted 

in San Onofre, the Section 2.206 process allows the Commission on its own motion to review the 

NRC Staff’s findings made in response to an enforcement petition.55  Accordingly, FOE and 

other members of the public should not be permitted to skirt the Section 2.206 process. 

IV. CONCLUSION 

The Commission should not allow FOE to manufacture a hearing opportunity or second-

guess the NRC’s exercise of its oversight responsibilities.  The NRC’s existing processes ensure 

safety and provide adequate opportunities for stakeholder participation.  Accordingly, the 

Commission should deny FOE’s hearing request.  Given the recent increase in hearing requests 

arguing NRC Staff should have required different or additional actions to resolve a safety or 

compliance issue, NEI urges the Commission to also take this opportunity to provide direction 

discouraging such requests as a means to circumvent the 10 C.F.R § 2.206 process. 

Respectfully submitted, 
 
Signed (electronically) by Jonathan M. Rund 
Ellen C. Ginsberg 
Jonathan M. Rund 
Nuclear Energy Institute 
1201 F Street, N.W., Suite 1100 
Washington, D.C. 20004 
Phone:  202-739-8000 
E-mail:  ecg@nei.org 
E-mail:  jmr@nei.org 
 
COUNSEL FOR THE NUCLEAR 
ENERGY INSTITUTE, INC. 

Dated in Washington, D.C. 
this 6th day of October 2014

                                                 
54  DPO Case File-DPO-2013-002, Document 8, DPO Appeal Decision at 5 (Sept. 9, 2014) (ML14252A743).   

55  San Onofre, CLI-12-20, 76 NRC at 439-40 (citing 10 C.F.R. § 2.206(a)-(c)). 
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