
 
 

October 2, 2014 
 
 
 
MEMORANDUM TO: Patrick Moulding, Assistant General Counsel  
    Division of New Reactor Programs 
    Office of the General Counsel 
 
FROM: Michael A. Spencer, Senior Attorney/RA/ 
    Division of New Reactor Programs 
    Office of the General Counsel 

 
SUBJECT:  PUBLIC MEETING ON PROPOSED ITAAC HEARING  
  PROCEDURES 
 
 
On September 22, 2014, a Category 3 public meeting was held at the U.S. Nuclear Regulatory 
Commission (NRC) headquarters in Rockville, MD, to discuss the “Proposed Procedures for 
Conducting Hearings on Whether Acceptance Criteria in Combined Licenses Are Met,” which 
was published in the Federal Register on April 18, 2014, http://www.gpo.gov/fdsys/pkg/FR-
2014-04-18/pdf/2014-08917.pdf.  A list of attendees, including those who participated by 
teleconference and identified themselves as participants, is in Attachment 1.  Participants 
included members of the public, the nuclear industry, and the NRC. 
 
The public meeting notice was issued on September 5, 2014 (Agencywide Documents Access 
and Management System (ADAMS) Accession No. ML14248A254).  An update to the public 
meeting notice, with a revised agenda, was issued on September 16, 2014 (ADAMS Accession 
No. ML14259A445).  As stated in the revised meeting notice, the meeting addressed seven 
issues (described below) associated with public comments on interim operation, claims of 
incompleteness, and early publication of the notice of intended operation.  Members of the 
public were given a chance to provide their perspectives on these issues, and the NRC staff 
then asked questions of meeting attendees to better understand their positions on the issues.  
At the beginning of the meeting, the NRC staff informed the attendees that they did not need to 
repeat what was already stated in the public comments; rather, comments focused on additional 
thoughts or alternative approaches would better aid the NRC in its decision making on the 
issues.  Public comments made at the meeting are summarized below in chronological order.  A 
transcript of the meeting is available at ADAMS Accession No. ML14274A235. 
 
The following members of the public made comments during the meeting: 
 

• Mr. Brian Bedford, from Westinghouse; 
• Mr. Russell Bell, from the Nuclear Energy Institute (NEI); 
• Mr. Stephen Burdick, from the law firm of Morgan Lewis, counsel for South Carolina 

Electric & Gas (SCE&G); 
• Mr. Peter LeJeune, from the law firm of Balch & Bingham, counsel for Southern Nuclear 

Operating Company (SNC);   
• Mr. Marvin Lewis; 
• Mr. David Repka, from the law firm of Winston & Strawn, counsel for NEI; and 
• Mr. Jason Zorn, counsel for Westinghouse. 
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On behalf of the NRC staff, the following personnel from the NRC Office of the General Counsel 
asked questions of meeting attendees: 
 

• Mr. Jody Martin, Deputy Assistant General Counsel, Division of New Reactor Programs, 
and 

• Mr. Michael Spencer, Senior Attorney, Division of New Reactor Programs. 
 
Interim Operation 

The first portion of the meeting discussed the following three issues related to interim operation 
(as described in the meeting agenda): 

INTERIM OPERATION: According to the proposed procedures, if an ITAAC 
hearing request has been granted, interim operation is allowed only if (1) the 
NRC staff makes the 52.103(g) finding that all acceptance criteria are met, and 
(2) the Commission determines that there is reasonable assurance of adequate 
protection during interim operation. Based on the relevant legislative history, the 
proposed procedures further provide that the Commission’s adequate protection 
determination is not to be based on a conclusion that the petitioner’s prima facie 
showing is incorrect. In addition, the proposed procedures state that the 
Commission’s adequate protection determination will be timely so long as it is 
made before scheduled fuel load.  
 
Issue 1: The Nuclear Energy Institute (NEI) and South Carolina Electric & Gas 
(SCE&G) assert that for the purposes of allowing interim operation, the 52.103(g) 
finding need only be made on the uncontested ITAAC.  
 
Issue 2: NEI, SCE&G, and Westinghouse assert that the Commission’s adequate 
protection determination for interim operation can be based on a pre-hearing 
conclusion that the petitioner’s prima facie showing is incorrect.  
 
Issue 3: NEI, SCE&G, and Southern Nuclear Operating Company (SNC) urge 
the Commission to make the adequate protection determination as soon as 
possible so that licensees can better schedule their preparations for fuel loading. 

 
Discussion of Issue 1 

Mr. Repka, representing NEI, said that the interim operation provision in 10 CFR 52.103(c) is 
essentially a carve out from the general requirement in 10 CFR 52.103(g).  In his view, 10 CFR 
52.103(c) addresses contested ITAAC in the context of a hearing, so the 10 CFR 52.103(g) 
finding need only be made on the uncontested ITAAC to allow interim operation.  Mr. Repka 
stated that if the 52.103(g) finding has to be made for contested ITAAC to allow interim 
operation, then there may be circumstances where the Staff could make this finding, but in other 
circumstances, the staff might not be prepared to make the 52.103(g) finding just because the 
hearing has not been completed.  Mr. Repka said that not allowing interim operation in this 
scenario would be contrary to the intent of the interim authorization provision.  Mr. Repka also 
said that the interim operation provision needs to apply to situations in which the NRC staff and 
the licensee disagree over whether the acceptance criteria are met, but interim operation could 
not apply to such disagreements if the 52.103(g) finding must be made for all ITAAC because 
the NRC staff would not be prepared to make the finding.  (Transcript at 6-8). 
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Mr. Burdick said that SCE&G agreed with NEI’s written comments and with the remarks of NEI’s 
representative (Mr. Repka).  Mr. Burdick stated that interim operation should be allowed based 
on a 10 CFR 52.103(g) finding on the uncontested ITAAC and a 10 CFR 52.103(c) adequate 
protection determination on the contested ITAAC.  Mr. Burdick said that this conclusion is 
necessary to give full effect to Section 189 of the Atomic Energy Act of 1954, as amended 
(AEA), which provides that the Commission is to allow interim operation if there is reasonable 
assurance of adequate protection of the public health and safety.  According to Mr. Burdick, the 
NRC could make the full 10 CFR 52.103(g) finding and allow unrestricted operation at the 
conclusion of the hearing if the hearing decision is in favor of the licensee.  (Transcript at 9-10). 

Mr. Spencer asked a question regarding SCE&G’s written comments, which made a distinction 
between interim operation and “unrestricted operation,” and NEI’s view that 10 CFR 52.103(c) is 
a carve out from the more general 10 CFR 52.103(g).  Mr. Spencer said that he was not aware 
of any explicit statutory language or legislative history in support of this view, and asked for the 
basis, beyond general policy reasons, for reading such a carve out into the statute.  Mr. Repka 
responded that there is nothing specific in support of NEI’s view other than the need to give full 
effect to the clear intent of the statute.  (Transcript at 10-11). 

Mr. Repka also remarked that while NEI views 10 CFR 52.103(c) as a carve out and that there 
needs to be no 10 CFR 52.103(g) finding on contested ITAAC, NEI has no objection to 
SCE&G’s alternative reading that the 10 CFR 52.103(g) finding is one finding made at the time 
of unrestricted operation.  In response to a question from the NRC staff, Mr. Burdick clarified 
that SCE&G’s view was the same as NEI’s view with respect to the prerequisites for allowing 
interim operation (including making the 10 CFR 52.103(g) finding on uncontested ITAAC) but 
there was a difference only on the issue of how the contested ITAAC would be treated.  In 
SCE&G’s view, the NRC would make a full 10 CFR 52.103(g) finding after hearing based on a 
hearing decision on the contested ITAAC and the earlier finding on the uncontested ITAAC.  
(Transcript at 11-14). 

In response to previous statements that the plain language of the statute supported the 
NEI/SCE&G position, Mr. Spencer asked whether the plain language of AEA § 185b. requires a 
52.103(g) finding on all ITAAC prior to interim operation since § 185b. states that the NRC is to 
find that the acceptance criteria are met prior to operation and does not qualify this requirement.  
Mr. Spencer asked why the NRC could not interpret AEA §§ 185b. and 189 together as 
imposing two separate requirements that must both be met prior to interim operation.  As an 
example, Mr. Spencer pointed out that although the AEA has “shall issue” provisions for 
licenses based on meeting the requirements of the AEA, the NRC must also comply with other 
laws, such as environmental statutes, before issuing licenses even if the AEA requirements are 
met.  Mr. Repka responded that the issue with such an approach is that it would nullify interim 
operation based on the position that the NRC staff would take on the contested ITAAC.  Mr. 
Burdick replied that AEA § 185 should be seen as a starting point while AEA § 189 should be 
seen as applying to unique circumstances when interim operation must be considered.  
(Transcript at 14-16). 

Mr. Spencer also asked why the NRC could not treat the interim operation situation like the 
somewhat analogous situation of contested license amendment proceedings, where the NRC 
can issue the license amendment during the hearing, but to do so, it must, among other things 
find that that all regulatory requirements, including those that are the subject of contentions, are 
satisfied.  Mr. Spencer also asked why the NRC staff would not be able to find that contested 
acceptance criteria are met given that the presiding officer can also find that the contested 
acceptance criteria are met.  Mr. Repka responded that while the NRC staff could find that the 
contested ITAAC have been satisfied, the NRC staff does not need to do so.  Mr. Repka was 
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then asked why the NRC would treat interim operation differently from operation during the 
pendency of a hearing on a license amendment.  Mr. Repka replied that while the two situations 
are analogous, they are not the same and do not need to be treated in exactly the same way.  
(Transcript at 16-18). 

Discussion of Issue 2 

Mr. Repka said that the NRC staff is taking a very narrow reading of what can be the basis for 
the Commission’s adequate protection determination for interim operation.  As an alternative, 
Mr. Repka suggested taking an advanced look at the merits based on the existing evidence, 
much the way that a court would assess the likelihood of succeeding on the merits for a stay 
motion.  Mr. Repka said that the Commission is not required to allow interim operation based on 
an advanced look at the merits, but the Commission could do so if the evidence warranted it.  
(Transcript at 19-20). 

Mr. Lewis said he was worried that the NRC might be setting up a situation that would repeat 
the Three Mile Island scenario.  Mr. Lewis said that for Three Mile Island, the licensee went to 
court to get an emergency order to fuel and then fueled the reactor without telling anyone.  Mr. 
Lewis said that three months later, the reactor was being operated contrary to some regulations 
and had a real problem in March 1979.  (Transcript at 20-21). 

Mr. Burdick said that SCE&G agreed with Mr. Repka’s comments on behalf of NEI.  Mr. Burdick 
also stated that the standard for reasonable assurance of adequate protection of the public 
health and safety is one the Commission is well-versed in making and there is no reason or 
basis to limit what the Commission can consider when making that determination.  (Transcript at 
22-23). 

Mr. Spencer asked whether NEI and SCE&G have the same position or whether there are any 
nuanced differences between them.  Mr. Spencer specifically mentioned that in its written 
comments, SCE&G just mentioned a merits determination without qualifying that by mentioning 
the stay factors or a preliminary merits determination as NEI did.  Mr. Burdick replied that 
SCE&G and NEI have the same overarching approach but might have put different bases or 
justifications in their comments.  Mr. Burdick said that the point that SCE&G is really making is 
that the Commission can consider all the available information when making the adequate 
protection determination for interim operation and that this determination will be fact-specific.  
(Transcript at 23-25). 

Mr. Spencer then asked Westinghouse whether its position was the same as NEI and SCE&G’s.  
Mr. Zorn responded that Westinghouse agrees with NEI and SCE&G’s position.  Mr. Zorn 
further stated that Westinghouse believes that the adequate protection determination for interim 
operation is going to be very fact-specific and that the Commission should not confine itself 
using narrow criteria based on legislative history.  Mr. Zorn also addressed Westinghouse’s 
comments on the relationship between interim operation and the practice of issuing license 
amendments prior to the conclusion of a contested hearing.  Mr. Zorn said that the two 
processes are analogous to the extent that both involve operation determinations before the 
conclusion of the hearing.  However, Mr. Zorn said that they differ in that the interim operation 
provision is based on the very broad standard of adequate protection, which extends to the 
reaches of the NRC’s AEA authority, while the “no significant hazards consideration” standard 
for license amendments seems to be much narrower.  (Transcript at 25-28). 

Mr. Spencer then asked Mr. Zorn about Westinghouse’s comment that the NRC staff’s position 
narrowly constrained the Commission's inherent authority to determine what is reasonable 
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assurance of adequate protection.  Mr. Spencer asked whether the NRC staff’s position really 
does this since the Commission will have already exercised its independent judgment when 
admitting the contention in determining that the petitioner made a prima facie showing that the 
nonconformance with the acceptance criteria would be contrary to adequate protection.  Mr. 
Zorn replied that he believed that the Commission would have more flexibility in making an 
interim operation determination because the decision on whether to grant the contention is 
focused solely on whether the prima facie showing has been made.  Mr. Zorn also said that 
when referring to constraints on the Commission, Westinghouse was focusing on the legislative 
history language discussed in SECY-13-0033, specifically the language stating that interim 
operation was intended for situations in which there is no question of safe operation of the plant.  
Mr. Zorn thought that this legislative history language did not seem consistent with the NRC’s 
overall statutory authority.  (Transcript at 28-31). 

Mr. Spencer then discussed written comments suggesting that the NRC not use legislative 
history in interpreting the interim operation provision, and asked whether this suggestion is 
consistent with NRC practice on the analogous issue of making “no significant hazards 
consideration” determinations to issue license amendments before the conclusion of a hearing.  
Specifically, Mr. Spencer said that based on the legislative history, the “no significant hazards 
consideration” determination is not a determination on the merits and that this view was 
endorsed by the 9th Circuit Court of Appeals.  (Transcript at 31-32). 

Mr. Zorn replied that he could not speak to the particular 9th Circuit decision Mr. Spencer 
referenced, but that for interim operation, the NRC has a long history of interpreting reasonable 
assurance of adequate protection in other contexts and does not need help on this from 
legislative history.  Mr. Zorn also said that if the statute is clear on its face, there is no need to 
examine the legislative history.  Mr. Repka added that he agreed with Mr. Zorn and that each of 
the various findings mentioned are based on the words of the statute.  Mr. Repka said that, 
when determining whether a prima facie showing has been made, the Commission would only 
be looking at the petitioner’s evidence, whereas with the interim operation determination, the 
Commission can look at the other side’s evidence and is not constrained by the petitioner’s 
prima facie showing.  Mr. Repka also said that while the “no significant hazards consideration” 
provision serves a purpose similar to the interim operation provision, the NRC should not go too 
far in straining this analogy.  According to Mr. Repka, “no significant hazards consideration” is a 
specific standard that is well-defined in the statute.  Finally, Mr. Repka said that he was familiar 
with the 9th Circuit decision referenced by Mr. Spencer, and that this decision simply stands for 
the proposition that these kinds of determinations are very fact-dependent.  (Transcript 
at 32-35).   

Mr. Burdick said that he agreed with the other commenters and that the NRC should not rely on 
the legislative history because the statute is straightforward and employs the recognized 
standard of adequate protection.  Mr. Burdick believes that if Congress wished to narrowly limit 
interim operation, then these limits would have been in the statute.  Mr. Burdick also referred to 
SCE&G’s written comments, which referenced a different piece of legislative history, a Senate 
Committee report, expressing an intent that the NRC’s interim operation determination would 
look at the petitioner’s likelihood of succeeding on the merits.  Mr. Burdick thought that these 
different expressions of intent just arose because members of Congress described interim 
operation in different ways.  (Transcript at 35-36). 

Mr. Spencer responded that the NRC staff was aware of the Senate Committee report language 
Mr. Burdick referenced, and that the Chairman of that Senate Committee, Senator Johnston, 
was also the floor manager of the bill and the sponsor of the later amendment to the interim 
operation provision.  Mr. Spencer also said that the Senate Committee report language was 



 - 6 - 
 
 
based on an earlier version of the legislation that explicitly mentioned consideration of the 
likelihood of success on the merits but that this language was later taken out of the bill.  In Mr. 
Spencer’s view, this seemed to be an indication that Congress changed its mind on the issue.  
Mr. Burdick replied that SCE&G only gave this as an example of why one statement of a 
Senator could not be used to interpret a provision.  Mr. Burdick also said that SCE&G’s main 
point is that the interim operation standard is what it is, the Commission is familiar with it, and 
the Commission should apply it as the Commission sees fit.  (Transcript at 36-38). 

Discussion of Issue 3 

Mr. Repka said that from the industry’s perspective, the NRC should not approach the hearing 
process with the mindset of completing actions at the last possible moment.  According to Mr. 
Repka, the more advanced notice the licensee has, the better it can plan to work toward fuel 
loading and operation, and planning equals safety.  Mr. Repka suggested that each of the 
findings required for operation be made as soon as possible, including the interim operation 
determination.  (Transcript at 38-39). 

Mr. Lewis understood the industry’s concerns regarding timely decisions, but he thought that 
these concerns conflicted with the public’s concern in ensuring safety.  Mr. Spencer responded 
to this by saying that the issue being discussed was the timing of the decision, but that the 
Commission would never make a decision on a schedule unless the Commission was also able 
to determine that safe operation would be assured.  (Transcript at 40-41). 

Mr. Martin asked whether it would be worth the Commission’s effort to make an early interim 
operation decision when most hearings will be done in time for fuel loading, making interim 
operation irrelevant.  Mr. Repka replied that whatever additional burden goes into making the 
decision would be well spent given the possibility that the hearing process could be delayed, for 
whatever reason, at a later point in the process.  Mr. Repka said that given the uncertainties 
involved, good contingency planning would suggest making the decision as early as possible.  
(Transcript at 42-43). 

Mr. Spencer said that at least one of the written comments stated that the interim operation 
determination ought to be tied in an absolute manner with a decision on the hearing request.  
Mr. Spencer asked whether it would be better to decouple the decisions so that if the 
Commission is ready to issue a decision on the hearing request earlier than a decision on 
adequate protection during interim operation, it could issue the hearing decision without this 
decision being delayed by the decision on interim operation.  Mr. Repka and Mr. Burdick both 
replied that in the situation described by Mr. Spencer, they thought it would be better to issue 
the decisions separately, but still as soon as possible.  (Transcript at 43-46). 

Claims of Incompleteness 

The second portion of the meeting discussed the following three issues related to claims of 
incompleteness (as described in the meeting agenda): 

CLAIMS OF INCOMPLETENESS: A claim of incompleteness is a claim that the  
licensee has not provided the information required by 10 CFR 52.99(c) and that 
this prevents the petitioner from making the required prima facie showing for 
ITAAC hearing requests. SNC suggests requiring petitioners to consult with the 
licensee before filing the claim because the licensee may voluntarily provide the 
requested information. SNC recommends that consultation be initiated 21 days 
after the notice of intended operation is published. On a related topic, 
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Westinghouse suggests that the procedures include a process for access to 
SUNSI or SGI in the context of claims of incompleteness.  
 
Issue 4: Is the consultation requirement a good proposal?  
 
Issue 5: Should consultation also be required for claims of incompleteness after 
the original deadline, and if so, when should consultation be initiated?  
 
Issue 6: If the petitioner seeks access to SUNSI or SGI, should any additional 
procedures apply to the consultation process? What is needed to grant a claim of 
incompleteness seeking access to SUNSI or SGI? 

 
Discussion of Issue 4 

Mr. LeJeune said that SNC believes that the consultation process is a very good way to 
potentially resolve some claims of incompleteness without the need for litigation.  Mr. Repka 
stated that NEI supports SNC’s proposal on consultation for claims of incompleteness, that 
claims of incompleteness are a potential challenge to the ITAAC hearing schedule, and that if a 
consultation process helps move things forward, then NEI is in favor of it.  Mr. Burdick said that 
SCE&G also supports the consultation proposal as a way of preventing unnecessary litigation 
and that this consultation proposal would also fit with SCE&G’s suggestion of a process for early 
resolution of claims of incompleteness.  (Transcript at 49-51). 

Discussion of Issue 5 

Mr. LeJeune suggested applying the consultation process to claims of incompleteness after the 
original deadline for the same reasons justifying its application to claims of incompleteness by 
the original deadline.  According to Mr. LeJeune, however, given the time and the schedule of 
the proceeding in which such claims after the deadline would occur, the consultation would 
need to begin much earlier, maybe as early as a couple of days after petitioners become aware 
of a potential claim of incompleteness.  Mr. Repka said that NEI agrees with SNC’s position, 
assuming that claims of incompleteness after the original deadline are allowed at all.  Mr. Repka 
also recommended that consultation for claims of incompleteness after the original deadline 
occur within two business days of the information giving rise to the claim.  Mr. Repka stated that 
the consultation process would not toll the time for filing claims of incompleteness, and that such 
claims should be filed within 20 days of the information giving rise to the need for the claim.  
(Transcript at 51-52). 

Discussion of Issue 6 

On behalf of Westinghouse, Mr. Zorn said that the consultation process for claims of 
incompleteness would be a place to start in terms of narrowing down the issues that would 
require access to SUNSI or SGI.  However, Mr. Zorn recommended that the going in 
presumption should be that SUNSI or SGI is not necessary to make a prima facie case given 
the extensive work that has been performed with respect to completeness of ITAAC closure 
notifications and the presumption that proprietary information or SGI should not be part of these 
notifications.  Mr. Zorn also said that if the consultation process is used in conjunction with other 
processes, such as the pre-clearance process for access to SGI and the process for protective 
orders and non-disclosure agreements, the consultation process could focus on what 
information is, or is not, needed as part of the prima facie case.  Finally, Mr. Zorn stated that 
there should be a presumption that petitioners are taking advantage of available processes, 
such as the pre-clearance process, as these processes are made available.  (Transcript 
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at 53-54). 

Mr. Repka said that NEI agreed with Westinghouse’s position on this issue, and that a 
consultation process could be helpful in some scenarios, particularly with respect to SUNSI.  
However, Mr. Repka thinks that a simple lack of access to SUNSI or SGI should not be 
sufficient, in and of itself, to support a claim of incompleteness.  Also, Mr. Repka believes that in 
the vast majority of cases, if not in all cases, access to SUNSI and SGI should not be required 
to articulate a prima facie case.  For cases in which access is appropriate, Mr. Repka said that 
having a standard protective order template would be very helpful.  For SGI, Mr. Repka did not 
believe that a consultation process would be useful because the proper place to raise that issue 
is through the pre-clearance process.  For disputes over need to know for SGI, Mr. Repka said 
that the NRC has a standard process for making such determinations on a timely basis.   Mr. 
Repka concluded that the consultation process should not, and cannot, serve as a substitute for 
the SGI pre-clearance process, but that the consultation process can help in very limited 
circumstances.  (Transcript at 55-56). 

According to Mr. Lewis, the revised 10 CFR 2.333 gives the hearing officer very strong powers 
over the entire proceeding, including witnesses and briefing.  Mr. Lewis also said that he did not 
know what SUNSI and SGI are.  Mr. Lewis further remarked that he feels that the emphasis is 
not on promoting the public health and safety; instead, the emphasis is on protecting an assault 
on credibility by any means available.  In response, Mr. Spencer explained what SUNSI and 
SGI are, that SUNSI constitutes sensitive information and SGI constitutes very sensitive security 
information, and that there are very strict standards for access to SGI because of this high 
sensitivity.  Given this, Mr. Spencer explained that the NRC is looking to see how the 
established process for access to SUNSI and SGI would apply in the context of claims of 
incompleteness.  (Transcript at 57-59). 

Mr. Burdick said that he agrees with the comments of NEI and Westinghouse, but added that 
the question may depend on what the final procedures state with respect to the timing of claims 
of incompleteness.  Mr. Burdick reminded the NRC staff that SCE&G proposed a process for 
very early resolution of claims of incompleteness.  Mr. Burdick stated that under this accelerated 
schedule, if there is a claim of incompleteness based on SUNSI information, then there will be 
an opportunity for the licensee to voluntarily disclose that, and that this would not fit within the 
same timeframe that is in the procedures.  However, Mr. Burdick said that this is not necessarily 
a problem because the issue of access to SUNSI comes up in the context of other types of 
proceedings.  Mr. Burdick also added that a model protective order could facilitate coordination 
on access to SUNSI.  (Transcript at 59-60). 

Mr. Lewis then said that this discussion was relevant to his point about 10 CFR 2.333, which he 
said that presiding officers use to close down hearings on intervenors when they try to add 
material to the record.  Mr. Lewis also said that by the time the intervenor appeals, the reactor is 
running two years later.  According to Mr. Lewis, this whole process is totally inappropriate and 
unfair.  Mr. Martin responded that in setting up this new process, which is not final, the NRC has 
sought public input in order to make for a fair process.  (Transcript at 60-61). 

Mr. Spencer asked whether it is practical for the licensee to determine fairly early in the 
consultation process the extent to which the requested information might be SUNSI or SGI.  Mr. 
LeJeune replied that he thinks that the answer is yes, especially with regard to SGI, and that for 
SUNSI, the information is labeled and easily identifiable with the licensee’s internal procedures.  
Mr. Spencer then asked whether there would be a problem with bringing the NRC staff into the 
consultation process for security-related SUNSI and SGI given the NRC’s interest in the grant of 
access to sensitive information.  Mr. LeJeune replied that this would not be a problem at all, and 
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Mr. Repka said that this would be consistent with the pre-clearance process, where the NRC 
staff is involved.  (Transcript at 61-63). 

With regard to Mr. Repka’s belief that a consultation process for claims of incompleteness would 
not be effective for access to SGI, Mr. Spencer asked whether the consultation process could 
be made feasible for access to SGI by (1) involving the NRC staff in the consultation process, 
(2) having the NRC staff make the need to know determination, and (3) initiating the background 
check process at that time, if it had not already been initiated.  Mr. LeJeune replied that this 
proposal involves the right combination of issues and participants, but the timing is off.  
According to Mr. LeJeune, the SGI background check process takes time and it is not feasible 
to initiate it so late in the process.  Instead, Mr. LeJeune believes that the background check 
should be initiated as part of the pre-clearance process so that any later consultation process 
for access to SGI could focus on the need to know determination.  Otherwise, Mr. LeJeune 
believes that there is going to be substantial delay.  (Transcript at 63-64). 

Mr. Spencer then asked whether, if consultations are not successful, the subsequent claim of 
incompleteness seeking access to SUNSI or SGI must meet the standards for access to SUNSI 
and SGI that are set out in the SUNSI-SGI access order.  Mr. Repka replied that the same 
standards should apply because the consultation process should not change the standards for 
access.  (Transcript at 64-66). 

Mr. Lewis said that the process being discussed is totally unfair to intervenors because of the 
cost of the background check.  According to Mr. Lewis, the last time he had a background check 
performed, it cost $4,500.  In addition, Mr. Lewis said that intervenors do not have access to 
people who have already been cleared and that the clearance process takes months and 
months.  Mr. Lewis said that the NRC is setting up a process by which it can object to just about 
any intervenor personnel being allowed to see the materials that they need to see.  Mr. Lewis 
also believes that the NRC is not going to say that this process is unfair because it helps the 
licensee operate the plant and start another Three Mile Island.  Mr. Spencer responded that the 
current cost of an SGI background check is between $200 and $300 and that in recent years 
SGI background checks have taken on average two months, or a little less, to conduct.  With 
respect to fairness and the time needed to conduct a background check, Mr. Spencer said that 
the NRC addressed this in the proposed procedures by including a pre-clearance process 
whereby the background check could be initiated early enough so that a petitioner’s 
participation in the process would not be adversely affected by delays from a background check.  
In addition, Mr. Spencer reiterated that there are very good reasons for the SGI access 
requirements and that these must be followed.  Mr. Lewis replied that these good reasons are to 
keep intervenors out and that the result of this was Three Mile Island.  (Transcript at 66-68). 

Early Publication of the Notice of Intended Operation 

The third, and final, portion of the meeting discussed the following issue related to early 
publication of the notice of intended operation (as described in the meeting agenda): 

EARLY PUBLICATION OF THE NOTICE OF INTENDED OPERATION: In the 
proposed procedures, the NRC staff sought comment on (1) whether to publish 
the notice of intended operation earlier than 210 days before scheduled fuel load, 
and (2) if so, how early should the notice of intended operation be published. 
NEI, SNC, and SCE&G commented on this issue and favored early publication 
by up to several months. One issue associated with early publication of the 
notice of intended operation is a corresponding increase in the number of 
uncompleted ITAAC when the notice of intended operation is published. The 10 



 - 10 - 
 
 

CFR 52.99(c)(3) uncompleted ITAAC notifications provide information regarding 
the licensee’s plans for completing the ITAAC, including the specific procedures 
and analytical methods to be used, which will provide information to petitioners 
on which they may seek to file contentions. However, there is an increased 
burden to petitioners arising from the fact that there would be a greater number 
of later ITAAC closure notifications to examine to determine if there is any new 
information that is materially different from previously available information and 
might give rise to a new or amended contention.  
 
Issue 7: The NRC staff is interested in exploring methods by which such an 
increase in burden could be reduced. For example, the later ITAAC closure 
notification (1) could include a specific citation to the corresponding uncompleted 
ITAAC notification, (2) could physically include the corresponding uncompleted 
ITAAC notification as an attachment, or (3) could include a redline-strikeout 
version as an attachment that shows changes between the earlier uncompleted 
ITAAC notification and the later completed ITAAC notification. Other solutions 
might be possible, and attendees may suggest these at the public meeting. 

 
Discussion of Issue 7 

On behalf of NEI, Mr. Bell said that Issue 7 was different from the other issues in that it is not as 
related to the ITAAC hearing procedures.  Mr. Bell also said that NEI could only provide 
preliminary comments at the meeting because it only became aware of Issue 7 the week before 
the meeting.  Having said this, Mr. Bell agreed that the ITAAC closure and hearing process 
should not result in undue burden on any participant whether that is the NRC, a licensee, or the 
public, and that NEI is prepared to discuss options for minimizing burdens that are inherent in 
the ITAAC process.  However, it was not clear to Mr. Bell that the options suggested by the 
NRC staff would meaningfully reduce burdens because the uncompleted ITAAC notifications will 
already be publicly available and organized by a specific ITAAC number, which is the same 
ITAAC number associated with the later ITAAC closure notification.  According to Mr. Bell, it 
would be relatively straightforward for the public to cross-reference the ITAAC closure 
notifications with the uncompleted ITAAC notifications.  Nonetheless, Mr. Bell said that NEI is 
not averse to considering additional ways to enhance clarity, such as the first option identified 
by the NRC Staff, and there may be other options that have not yet been identified.  However, 
Mr. Bell does not believe that the ITAAC hearing procedures should create a wholly new filing 
requirement, such as a redline-strikeout document.  Mr. Bell also said that NEI has concerns 
about using the hearing procedures to modify the current ITAAC closure guidance and that it 
might be more appropriate to address Issue 7 in the context of the NRC’s consideration of NEI 
08-01, Revision 5, for regulatory endorsement.  Finally, Mr. Bell informed the NRC of NEI’s plan 
to provide its views on the matter in a written follow-up to the meeting.  (Transcript at 71-73).   
 
Mr. LeJeune said that SNC wholly supports the comments made by NEI and mentioned the 
ability to use ITAAC numbers to cross-reference uncompleted ITAAC notifications and the later 
ITAAC closure notifications.  Mr. LeJeune further stated that while SNC is open to ways to 
mitigate any potential burden, it is unnecessary to change the guidance in NEI 08-01, which was 
developed in a number of public meetings over months and months.  (Transcript at 73-74).   
 
Mr. Spencer asked Mr. Bell when the NRC could expect NEI’s written follow-up, and Mr. Bell 
replied that it would be provided in two weeks.  (Transcript at 74). 
 
Mr. Martin then said that the NRC staff was raising this issue now because of its surprise at how 
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many ITAAC were going to be completed at the very end of the process.  With a greater number 
of uncompleted ITAAC, there would be a correspondingly greater number of later ITAAC closure 
notifications to check.  Mr. Bell replied that, although NEI was willing to consider additional 
steps, there are burdens that are inherent to the process and that apply to all participants, 
including the licensee and the NRC.  Mr. LeJeune added that he understood the NRC’s position, 
but the same burden would apply whether or not the uncompleted ITAAC notifications are 
submitted early.  To this, Mr. Martin replied that the additional burden arises from the fact that 
for uncompleted ITAAC, the petitioner would have to examine two ITAAC notifications, the 
uncompleted ITAAC notification and the later ITAAC closure notification.  Mr. Martin and Mr. 
Spencer pointed out that the more uncompleted ITAAC there are when the notice of intended 
operation is published, the greater this overall burden will be.  (Transcript at 75-78).   
 
Mr. Spencer acknowledged that the burden associated with filing the contention was inherent to 
the process and could not be eliminated.  However, Mr. Spencer explained that the options 
suggested in the meeting agenda for ameliorating the burdens on petitioners were intended to 
address two other types of burdens: (1) matching the later ITAAC closure notifications with the 
earlier uncompleted ITAAC notifications, and (2) identifying the differences between the two 
notifications to determine whether they are significant.  Mr. Spencer recognized that options 
other than those described in the meeting agenda may mitigate these burdens, and that 
meeting attendees might believe that existing processes make these burdens less significant.  
(Transcript at 78-80).   
 
Mr. Martin then remarked that the NRC expects the vast majority of the later ITAAC closure 
notifications to look much like the uncompleted ITAAC notifications.  Given this, Mr. Martin 
suggested considering a process in which the licensee notifies the NRC of instances where 
there are substantive differences between the two notifications.  Mr. Martin thought that this 
option might be easier for licensees to implement because it hopefully should apply to a small 
percentage of the overall notifications.  Mr. Bell replied that since the two notifications are likely 
to be very similar, it is important to remember that the issue being raised could be extremely 
small or nil.  (Transcript at 80-81).   
 
According to Mr. Bedford from Westinghouse, the first option identified by the NRC staff is 
relatively straightforward and simple to implement, but the second option results in redundant 
documentation and adds burden across the board to licensees.  Also, Mr. Bedford said that the 
third option adds an administrative burden to licensees without necessarily relieving any burden 
on the NRC staff and petitioners because he expects the NRC staff and petitioners to compare 
the two documents without taking the licensee’s redline-strikeout version at face value.  Further, 
Mr. Bedford was surprised at the NRC staff’s surprise at the number of uncompleted ITAAC 
notifications.  Mr. Bedford said that this should be expected because ITAAC verify that the plant 
has been built in accordance with the license and you cannot verify this until the plant is built.  
Therefore, Mr. Bedford has always understood that there will be a significant number of ITAAC 
covered by uncompleted ITAAC notifications.  (Transcript at 81-82). 
 
There being no further comments, the meeting ended. 
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According to Mr. Bedford from Westinghouse, the first option identified by the NRC staff is relatively 
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