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From: Behm. Randall L NWO
To: Williams, Megan; Georae Gerond

Cc: Kirkland, John
Subject: RE: NRC visit to Omaha Office Army Corps of Engineers
Date: Thursday, February 11, 2010 3:10:50 PM

Attachments: sandban 2.df
Sandbag Jdf

Megan,

I did receive your letter and am working up an official response from our
office.

It was a pleasure meeting with you and your colleagues. If you have any
additional questions regarding discharges or stages along the Missouri River
please do not hesitate to contact me. I am also providing you with some
sandbagging information in regards to flood fighting and will also drop a
copy of our Emergency Flood Fight Training Manual into the mail for you.

Randy

Randall L. Behm, P.E. CFM
Chief, Flood Risk and Floodplain Management Section
Hydrologic Engineering Branch - Omaha District
Office: (402) 995-2322
Fax: (402) 995-2321
e-mail: randall.l.behm@usace.army.mil
Certified Floodplain Manager

----- Original Message -----
From: Williams, Megan [mailto: Meaan.Williamsidnrc.gov]
Sent: Thursday, February 11, 2010 10:45 AM
To: Behm, Randall L NWO; George, Gerond
Cc: Kirkland, John
Subject: RE: NRC visit to Omaha Office Army Corps of Engineers

Randy,

Thank you again for your assistance this week on our issue at the Fort
Calhoun station. I just wanted to make sure you received the letter that I
dropped off with your assistant Tuesday evening.

R/,

Megan Williams
Reactor Inspector
USNRC, RIV

----- Original Message -----
From: Behm, Randall L NWO [mailto:Raridall.L.Behm(•usace.rmyjmill]
Sent: Thursday, February 04, 2010 8:44 AM
To: George, Gerond
Cc: Replogle, George; Kirkland, John; Williams, Megan; GUINN, DONNA K;
Pruett, Troy; Farnholtz, Thomas; Caniano, Roy
Subject: RE: NRC visit to Omaha Office Army Corps of Engineers

Gentlemen,



A conference room has been reserved for our meeting on Monday, February 8, at
3:00 PM. We will try to provide responses to your questions at this meeting.

The meeting is taking place at the Zorinsky Federal Building, 1616 Capitol
Avenue. Please enter the building on Capitol Avenue (south entrance) and go
through the security screen, then proceed to the security desk where you will
sign in and receive a visitor badge. Ask the security guard to contact me at
ext. 2322 and I will bring you up to the conference room.

Thank You,

Randy

Randall L. Behm, P.E. CFM
Chief, Flood Risk and Floodplain Management Section
Hydrologic Engineering Branch - Omaha District
Office: (402) 995-2322
Fax: (402) 995-2321
e-mail: randall.l.behm@usace.army.mil
Certified Floodplain Manager

----- Original Message -----
From: George, Gerond [mailto:Gerond.Georgenanrc.gov]
Sent: Wednesday, February 03, 2010 1:19 PM
To: Behm, Randall L NWO
Cc: Replogle, George; Kirkland, John; Williams, Megan; GUINN, DONNA K;
Pruett, Troy; Farnholtz, Thomas; Caniano, Roy
Subject: NRC visit to Omaha Office Army Corps of Engineers

Mr. Behm,

Thank you for taking the time to meet with us on Monday, February 8, 2010 at
3:00pm. We look forward to hearing your insights on postulated flooding
conditions at Fort Calhoun Station. Attached are a preliminary set of
questions from the NRC. We will be sending a formal letter with these
questions in a few days.

The following personnel will be attending the planned meeting at the federal

building:

NRC Region IV

Gerond George

John Kirkland

George Replogle

Megan Williams



OPPD

Tony Filips

Jim Geschwender

Donna Guinn

Kevin Hyde

Again, thank you for any support you can give us.

Gerond A. George

Reactor Inspector

NRC Region IV

817.276.6562

gerond.george@nrc.gov
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" Minimum 2 ft. radius from
center of boil to edge of
ring dike.

" lie into levee if boil is near
toe of levee

" Build half-moon shaped ring
dike if boil is on levee slope.

PA .;n

* Overtopping

* Downed trees on
levee slope

* Gopher holes

* Seepage through
pervious levee material

" Saturated levee
embankments

" Seepage following
tree root paths

Flood Level Dc

SIDE VIEW

RINGING SAND BOIL METHOD
A sand boil is created by water seepage

through the levee foundation or embankment.
When that seepage transports dirty water, the
levee's integrity is threatened.

It's generally not necessary to build a ring dike
around a boil that is not transporting soils but
monitor the boil for any change in condition.

Don't attempt to place sandbags directly on
the boil. Pressure applied to plug the boil will
cause water seeping through the levee to seek
other avenues to follow and could cause levee
failure.

As a minimum, there should be a 2 to 3 foot
radius from the center of the boil to the inside
edge of the ring dike. Take care to contain the
entire area experiencing boils within the ring
dike.

Build a spillway section in the dike so water
runs out in a controlled manner. This diverts the
overflow water away from the dike and reduces
erosion on the levee slope. Once the spillway
water runs clear, and is not transporting soils,
then the ring dike is completed.

CORRECT FILLING PROCEDURES
Filling sandbags is normally a two or three

person operation. One member of the team.
while crouching with feet apart
and arms extended, should place
the bottom of the empty bag on
the ground.

The opening of the bag is
folded outward about 1-1/2
inches to form a collar and held
open to allow the second team
member to empty a fully
rounded No. 2 shovel of material A:
into the open end of the bag.

Don't hurry. Haste can result
in undue spillage and added
work. The third team member
stockpiles or stacks the open Tis two-n
sacks. The three team members ,,,,.•..

should rotate duties often to reduce job-specific
muscle fatigue.

Untied bags should be filled approximately
one-half to two-thirds full. Tied
bags can be filled slightly more.
but with enough room left at
the top to tie the bag off
properly.

Always use gloves to protect
your hands during the filling

,:1ý operation. After handling
. treated bags. avoid contact with

your eyes and mouth.
- Dress appropriately and layer

clothing. Safety goggles should
be used on dry and windy days.
Sandbag fitling operations are

- : done either near the actual
1 uses correct placement site or at centrally
filling. located filling sites such as fire
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Corps epys:. ' buddin- g a -n .
Corps enployee demonstrate budding a rang dike. riemsned tean

br sandbagI
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stations. diking districts or sand pits.
If the bags are filled at a distant location.

vehicle transportation and access to the flood
site are primary planning considerations.

For large scale operations, a variety of
specialized filling equipment - such as funnels on
the back of dump trucks - is commercially available.

Such equipment is not always available during
an emergency and may be best suited for a
staging area where bags can be filled and then
delivered to the site.

PROPER PLACEMENT
Remove any debris from the areas where bags

are to be placed. Place the bags lengthwise and
parallel to the direction of flow. Fill the low
spots first before placing bags the full length
of the area to be raised.

Start at approximately I foot landward from
the river or levee's edge. Fold the open end of
the bag under the filled portion. Folded end of
bag should face upstream. Place succeeding

bags with the -

bottom of the
bag tightly and
partially
overlapping the
previous bag.

Offset adjacentrows or layers by

one-half bag F
length to avoid
continuous
joints.

To eliminate
voids and form a
tight seal.
compact and Place each succeeding bag tightly
shape each bag by against and parially overlapping the
walking on it and previous one. Compact and shape each
continue the bag by walking on It.
process as each layer is placed.

This flattens the top of the bag and prevents
slippage between succeeding layers.

SINGLE
STACK
PLACEMENT

Sandbags
stacked in a single
row work well in
flood areas where
there is no
streamflow
velocity or danger
from floating
debris. such as
logs and tree
stumps, or from
wave action which Single stack placement
could topple the bags.

Although generally not recommended to be above
three courses or layers in height (approximately I
foot). higher single stack placement can be effectively
used as a barricade to protect structures from
impending water damage as shown in the photo.

PYRAMID PLACEMENT METHOD
Use pyramid placement to increase the height of

sandbag protection: however, use caution when
rasing the levee height. Determine the height of
the sandbag raise by using the best available
forecasts of flood conditions.

An example: When the water level is currently I
foot below the top of the levee and is predicted to
rise 3 more feet, construct a 2.1/2 foot sandbag
operation which includes one-half foot of height

as a safety factor.
It's important to compact each bag in place by

walking on it. butting the ends of the sacks toether.
maintaining a staggered joint placement and
folding under all loose ends.

Watch for flooding elsewhere, and watch for
boils on the landward side of the levee due to the
increased water elevation.

I TYIAL PYRAMI SANDBAG PLACMN

.0

4 ft

3 ft __Cs

2 ft

1 ft-4

0ft

Oft

I ft
Minimum

The pyramid placement method issued t
the height of sandbag protection.

Use this rule of thumb in determining dl
of the pyramid:

* I bag in length equals about I foot
* 3 bags in width equals about 2-1/2 fe
* 3 bags in height equals about I foot

Width of Sandbag Pyramid Base

o Increase Place the sandbags by laying an equal number
of horizontal rows on the bottom as there are

menslonio vertical layers.
It's important to compact each bag in place by

walking on it. butting the ends of the sacks together.
sete maintaining a staggered joint placement and

folding under loose ends.
Veteran flood engineer Ernle Sabo demonstrates that
the sandbag should be two-thirds fual. folded at the top.
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Sandbags:
a steadfast tool for flood fighting
LI andbagging is one of the most versatile

of flood fighting tools and is a simple.
effective way to prevent or reduce flood

water damage.
Although sandbags do not guarantee a

watertight seal. they are a proven deterrent to
costly water damage.

Sandbags have been used to:
" prevent overtopping of levees.
" direct a river's current flow to specific areas.
" construct ring dikes around boils on levee

back slopes, levee toes or behind levees.
" use as weight on bacd slopes of saturated

levees.
" weigh down visquine and straw bales.
" build buttresses on back slopes and the toes

of saturated levees.
" reduce seepage at closure structures.

Read this brochure to learn proper filling and
placement methods aimed at increasing
productivity of sandbagging operations. Included
are hints, safety tips and correct procedures
which will minimize work-related injuries and
strain and will maximize essential time.

THE FIRST LINE OF DEFENSE
Sandbag construction is a centuries old

technique that has changed little. Bags are made
from different materials including treated burlap
and plastic. They measure approximately 14
inches wide and 24 inches long.

Sandbags filled one-half to two-thirds full
should generally be left untied. Tied bags. filled
slightly fuller, have specific purposes: filling holes.
holding visquine or straw bales in place, or
forming barriers backed by supportive planks or
aluminum sheet piles.

If access to the flood site is limited to boat.
tractor or helicopter, then pallets and forklifts
may be needed to load and off-load sandbags.

Unused empty bags can be stockpiled for emer-
gency and will be serviceable for years if kept
dry and properly stored.

FILL MATERIALS
Sand is by far the easiest material for filling

and shaping sandbags and becomes heavier
when saturated from rain or moisture.

In emergencies, other materials such as silt.
clay, gravel or a mixture of these may be used,
but none work as well as sand.

When vehicle access is cut off to the flood site.
and you have no other choice, use the back side
of the levee or an adjacent field to find whatever
material is available to fill sandbags.

Here are pros and cons on use of other
materials:

* Silty soils get soft when wet and are more
difficult to shape, and finer particles leak
through the weave in the material.

* Clay materials are difficult to shape and to
bag.

* Coarse-grained gravels are pervious and
are also difficult to shape but can be used
for redirecting the main stream flow while
allowing seepage through bags.

ALTERNATIVES
Other methods and remedies for flood fighting

are as follows:
" Readily available. straw bales are an

economical alternative. They range in size
from 18 inches high by 30 inches long to 4
by 4 by 8 foot long blocks. Secure the bales
by driving 4 to 10 foot stakes (or rebar)
through the straw into the levee top. and
weight down with filled sandbags. Water
swells the straw, making the bales heavier
and watertight.

" Concrete Jersey Barriers or Ecology Blocks
can be used to divert water and can be cost
effective solutions.

" Plastic sheeting can be used effectively by
placing sand along a fold.

U.S. ARMY CORPS OF ENGINEERS
The U.S. Army Corps of Engineers is the nation's

oldest engineering organization and one of its
oldest military branches. It dates back to the
Revolutionary War when, in 1775. George
Washington appointed CoL Richard Gridley as Chief
Engineer of the Continental Army.

The Corps' water resource program began in
1824 when Congress appropriated money for

improving river navigation. In the following decade,
the involvement in civil works mushroomed.
including new roads, railroads and bridges, and
assistance to local communities during flood
disasters.

Annually Congress sets aside funds for disaster
response flood work. This gives the Corps the ability

I AFT FISI

Tip#l: Use proper lifting techniques to avoid
injury and fatigue. Lift with your legs and
bend at the knees to save your back.

Tip #2: Sandbags are treated to prevent
deterioration when stored. Use work gloves
and avoid contact with your eyes and mouth.

Tip #3: Stay in eye contact with heavy equipment
operators and keep alert for truck backup
alarms.

Tip#4: Flood waters can be polluted. Use rubber
gloves and appropriate clothing if contact with
water is unavoidable.

Tip#5: Wear adequate clothing in layers and
watertight boots. Reflective material on outer
clothing is essential for night work.

Tip#6: Rotate team members frequently to
avoid fatigue.

Starting at the top. going clockwise:
Watch for trucks and other heavy equipment

frequently at flood sites: boots. dothing and other
Items are necesary for flood fighting: and heavy

gloves are protection from treated burlap bags.
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Portland District
P.O. Box 2946
Portland. OR 97208-2946
(503) 808-4400

Seattle District
P.O. Box 3755
Seattle. WA 98124-3755
(206) 764-3406

Kansas City District
700 Federal Building. 601 East 12th Street
Kansas City, MO 64106-2896
(816) 983-3282

Omaha District
215 North 17th Street
Omaha. NE 68102-49978
(402) 221-4259

Walla Walla District
201 North 3rd Street
Walla Walla. WA 99362-1876
(509) 527-7144

US Army Corps
of Engineers
Northwestern Division

This classic shot shows conditions frequently are not even dose to perfect. In the early '50s. flood fighters moved fast and
furious to contain the swollen Snohomish River at Ebey island -a major flood event.

THE CORPS (continued from page 7)

to provide preparation, response and recovery
measures concerned with flood fighting.

Public Law 84-99 today authorizes the Corps
to engage in flood fighting and rescue operations
if the emergency is beyond local and state
capabilities. The Corps is there to perform a basic
mandate as set down by the Corps' forefathers.

During a flood the corps has the authority to:
" inspect and, if necessary, strengthen flood

control structures.
" make temporary levee raises.
" provide supplies and 24-hour technical assis-

tance, and
" assist in the evacuation of people and

livestock.
8

The Army Corps of Engineers conducts flood
fight training every year which includes
sandbagging techniques. The Corps' districts
maintain a limited supply of sandbags and other
flood fighting materials intended to augment
the stocks of state and local jurisdictions during
actual flood emergency situations.

Local jurisdictions should first use their supplies
and then request additional sandbags from the
state.

If the state supplies become depleted, then
the Corps supplies are available for use when
requested by state or local officials.

Printed on recycled paper 2004.

The use of sandbags is a centuries old, tried
and true method for flood fighting.

See procedures and safety tips inside on
efficient bagging operations.



Seattle District
P.O. Box 3755
Seattle. WA 98124-3755
(206) 764-3406

M
US Army Corps
of Engineers
Seattle District

This classic shot shows conditions frequently are not even close to perfect. In the early '5Os, flood fighters moved fast and
furious to contain the swollen Snohomish River at Ebey island - a major flood event.

THE CORPS (continued from page 7)

to provide preparation, response and recovery
measures concerned with flood fighting.

Public Law 84-99 today authorizes the Corps
to engage in flood fighting and rescue operations
if the emergency is beyond local and state
capabilities. The Corps is there to perform a basic
mandate as set down by the Corps' forefathers.

During a flood the corps has the authority to:
Sinspect and. if necessary, strengthen flood

control structures,
* make temporary levee raises.
* provide supplies and 24-hour technical assis-

tance. and
* assist in the evacuation of people and

livestock.

The Army Corps of Engineers conducts flood
fight training every year which includes
sandbagging techniques. The Corps' districts
maintain a limited supply of sandbags and other
flood fighting materials intended to augment
the stocks of state and local jurisdictions during
actual flood emergency situations.

Local jurisdictions should first use their supplies
and then request additional sandbags from the
state.

If the state supplies become depleted, then
the Corps supplies are available for use when
requested by state or local officials.

Sandbagging

Printed on recycled paper 2004.

The use of sandbags is a centuries old, tried
and true method for flood fighting.

See procedures and safety tips inside on
efficient bagging operations.



Pace, Patti

From: Freedhoff, Michal <Michal.Freedhoff@mail.house.gov>
Sent: Tuesday, January 08, 2013 4:49 PM
To: Brenner, Eliot; Schmidt, Rebecca; Niedzielski-Eichner, Phillip
Subject: RE: NRC comments to press inquiries

Thanks.

Michal Ilana Freedhoff, Ph.D.
Policy Director
Off ice of Congressman Edward J. Markey (D-MA)
2108 Rayburn House Office Building
Washington, DC 20515
202-225-2836

From: Brenner, Eliot [mailto:Eliot.Brennerbnrc.gov]
Sent: Tuesday, January 08, 2013 4:48 PM
To: Freedhoff, Michal; Schmidt, Rebecca; Niedzielski-Eichner, Phillip
Subject: Re: NRC comments to press inquiries

That did not come from any staffer in the Office of Public Affairs.
Eliot Brenner
Director, Office of Public Affairs
US Nuclear Regulatory Commission
Protecting People and the Environment'101 415 8200_

1(bX)(6
Sent from my Blackberry

From: Freedhoff, Michal <Michal.Freedhoff~dmail.house.qov>
To: Schmidt, Rebecca; Brenner, Eliot; Niedzielski-Eichner, Phillip
Sent: Tue Jan 08 16:38:18 2013
Subject: NRC comments to press inquiries

All:

Our communications director just let me know that NRC (unnamed official) has told at least one reporter that NRC
wondered whether Mr. Markey's fifth letter on Region IV whistleblowers and NRC safety culture (see today's
entry at this timeline) was really an "honest inquiry" or was more about him raising his "political stature".

Given both Mr. Markey's long and substantive record as a Member of NRC's oversight Committee as well as the fact that
Region IV is nowhere near his Congressional district or home State, I found this surprising.

I also find it very disappointing. While I do not expect the Commission to agree with all of Mr. Markey's views, I do expect
that it would recognize the serious and substantive nature of his work on these issues.

Can you please confirm that these statements did not come from any of you, or any of those who report to you?

Thanks
MichalN/

1



Michal Ilana Freedhoff, Ph.D.
Policy Director
Office of Congressman Edward J. Markey (b-MA)
2108 Rayburn House Office Building
Washington, DC 20515
202-225-2836
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From: Freedhoff, Michal [mailto:Michal.Freedhoff@mail.house.gov]
Sent: Wednesday, January 23, 2013 4:47 PM
To: Powell, Amy; Niedzielski-Eichner, Phillip
Cc: Freedhoff, Michal
Subject: Region IV

Amy and Phil:

I just received an email (below) from an anonymous Region IV employee. I do not understand how the claim of
draft/predecisional can be made since the decision in question was made some years ago now. I also question why
the NRC is using a FOIA standard at all for a Congressional request, since your Internal Commission Procedures

(attached) state that

1. Sensitive documents are documents within the agency's possession that have not been disclosed to
the public and that may be withheld from public disclosure under the Freedom of Information Act
(FOIA) or Privacy Act. (page 1 of the document) and

2. The Commission's general practice is to provide sensitive documents requested by Members of its
Congressional oversight committees (also page 1 of the document).

Congressman Markey is, obviously, a Member of NRC's Congressional oversight committee.

Can you please clarify? Below the email correspondence, I have also pasted Mr. Markey's document request
for your easy reference.

Thanks

michal

Dr. Freedhoff,

NRC staff members in RIV were encouraged by the strident tone and content of Congressman Markey's January 8, 2013
letter to Chairman Macfarlane regarding recurring safety culture issues. In response to this letter NRC management
finally initiated a limited Freedom of Information Act (FOIA) search of documents related to recent operational issues at
Fort Calhoun Station. However, given the guidance that was provided to the staff relative to this FOIA request, it is
evident that no meaningful information will be forthcoming. Specifically, as described in the document review guidance
to the staff, draft documents that contain content/decision differences from the final version will be withheld as
draft/predecisional information.

This screening criteria appears to be predicated on the NRC's Office of General Council's interpretation of recent case
law which effectively negates the underlying basis of the FOIA law. It is also noted that information requested is limited
to documents concerning NRC's oversight of Fort Calhoun Station's since May 9, 2012. As previously conveyed to



Congressman Markey in NRC staff correspondence, the divisive issue concerning the red finding at Fort Calhoun was
only provided as an example of Mr. Pruett's pervasive challenges to the ability of NRC staff to identify safety issues
without fear of retaliation. Accordingly, the request for information and interviews performed by an independent
organization that would expose the safety culture issues in RIV should encompass a much broader FOIA request.

1) All documents (including but not limited to emails, letters, telephone logs, and memos) that are in any
way related to the decision to assign a "red" safety finding to the Fort Calhoun Station. Please ensure
that your document production includes documents to, from or in the possession of any NRC employee
with responsibility for the safety oversight of Fort Calhoun Station.

2) All documents (including but not limited to emails, letters, telephone logs, and memos) that are in any
way related to the NRC's oversight of the Fort Calhoun Station since May 9 2012. Please ensure that
your document production includes documents to, from or in the possession of any NRC employee with
responsibility for the safety oversight of Fort Calhoun Station.

3) All drafts of the September 2, 2011 documentH11 entitled "Confirmatory Action Letter - Fort Calhoun
Station."

4) All drafts of the December 13, 2011 document[21 entitled "Notification of Change to Regulatory
Oversight of Fort Calhoun Station".

5) All drafts of the March 12, 2012 document1 31 entitled "Fort Calhoun Station- NRC Special Inspection
Report 05000285/2011014; Finding Of Preliminary High Safety Significance"

6) All drafts of the April 10, 2012 document1 41 entitled "Final Significance Determination of Red Finding
and Notice of Violation, NRC Inspection Report 05000285/2012010, Fort Calhoun Station."

7) All drafts of the June 11, 2012 document15' entitled "Confirmatory Action Letter - Fort Calhoun
Station".

8) All drafts of the June 13, 2012 document[61 entitled "Fort Calhoun Station - NRC Triennial Fire
Inspection Report."

9) All drafts of the August 13, 2012 document171 entitled "Fort Calhoun - NRC Integrated Inspection
Report Number 05000285/2012003"

10) All drafts of the October 2, 2012 document1 8 1 entitled "Fort Calhoun - NRC Integrated Inspection Report
Number 05000285/2012004"

11) All drafts of the November 13, 2012 documentg19 entitled "U.S. Nuclear Regulatory Commission Manual
Chapter 0350 Panel Fort Calhoun Station Restart Checklist Basis Document"

12) All drafts of the November 13, 2012 document [10 entitled "Fort Calhoun - NRC Integrated Inspection
Report Number 05000285/2012005, And Notice Of Violation"

13) All documents (including drafts) related to the Commission's response to my May 9, June 4, or October
2 letters regarding Region IV safety culture concerns, including copies of any "green ticket" requests
generated as a result thereof.

14) Please list all agency-wide actions NRC plans to undertake in response to the recently released survey
that showed serious concerns with its different professional opinion and non-concurrence processes,
along with a timeline for each proposed action. Please specifically address the NRC's response to the
Region IV survey results, which show its safety culture to be worse than NRC as a whole.

15) While you stated in your November 5 response that the NRC does believe that the safety culture of the
Nuclear Regulatory Commission itself should conform with the principles outlined in its Final Safety
Culture Statement, you did not respond to the following question. Please do so. Does the Commission
believe that the only measure of whether there is a strong safety culture or an open and collaborative
work environment at the NRC to be the definitive disposition of whistleblower retaliation
complaints? If not, how does the Commission intend to assess the safety culture and work environment
at Region IV?

Michal Ilana Freedhoff, Ph.D.
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Policy Director
Office of Congressman Edward J. Markey CD-MA)
2108 Rayburn House Off ice Building
Washington, DC 20515
202-225-2836

'~http://Pbadu~ws.nrc.gov /docs/ML1 124/ML112490164.pdf
12 1 http://Dbadu~ws.nrc.pov/docs/ML1 134/ML113470721.pdf
131 http://pbadupws.nrc.gov/docs/-ML1207/M L12072AI28.pdf
141 httP:H/pbadupws.nrc.gov/docs/ML1210/M Ll2l0lAl93.pdf
15 http://Pbadupws.nrc~pov/docs/-ML1216/ML12163A287.p~d
[61 http://Pbaduows.nrc.gov/docs/M L1216/ML12165A258.pd
17) http://Pbadurjws.nrc.gov/docs/ML1222/ML12226A630.pdf
(81 http://pbadugws.nrc.gov/docs/ML1227/-ML12276A456.pdf
19 http://Pbadu~ws.nrc.gov/docs/M L1231/M L12318A3 19.pdf
"01O http://Pbadupws.nrc.gov/docs/ML1231/-ML12318A341.pdf
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CHAPTER VI

TRANSMITTAL OF SENSITIVE DOCUMENTS
TO CONGRESS

Members of Congress, Members of Congressional Committees, and their staffs often
request copies of classified, Safeguards Information and unclassified documents, referred
to below as "sensitive" documents. The procedures set forth in this section are established
to ensure that these Congressional requests are treated uniformly and responded to
promptly.

GUIDELINES AND PROCEDURES

Specific guidelines and procedures governing the handling of incoming requests (both oral
and written), the coordination of responses, and the transmittal of documents are set forth
below:

1. Sensitive documents are documents within the agency's possession that have not
been disclosed to the public and that may be withheld from public disclosure under
the Freedom of Information Act (FOIA) or Privacy Act.

2. The Office of Congressional Affairs (OCA) is the proper office to handle requests
from Members of Congress or Congressional committees and their staffs for
sensitive documents. In the event such requests are received elsewhere in NRC,
they should be referred to OCA for handling. OCA is to assure that all such
requests are accorded uniform treatment and responded to promptly within the
guidelines established by the Commission.

3. Sensitive documents will normally be provided only upon written request. When
sensitive documents are requested orally by a Member of Congress or a
Congressional staff person, OCA should inform the requestor that the document or
documents requested contain sensitive information and ask that a written request
be made to the Commission. In matters where time is of the essence, the written
request of a Member of Congress or Congressional staff person may be dispensed
with as long as the request is memorialized by OCA. Copies of all memoranda
prepared by OCA which memorialize such requests are circulated to the
Commission by OCA. The Commission's general practice is to provide sensitive
documents requested by Members of its Congressional oversight committees. It will
also provide sensitive documents to other Members of Congress when the

IV I II -1 JuyIF5II2011
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CHAPTER VI -- TRANSMITTAL OF SENSITIVE DOCUMENTS TO CONGRESS

documents address matters pertaining to his or her State or District. In other
circumstances, OCA should advise the Member that the NRC prefers that such
requests be made through the full Committee or Subcommittee Chairman or ranking
minority Member of an NRC oversight committee.

4. Documents relating to ongoing security activities, adjudications, pending
enforcement actions, or ongoing investigations are particularly sensitive, and the
Commission's preference is that these documents not be provided to Congress until
after the agency has decided the matter at issue. When documents within these
categories are requested, OCA will discuss the sensitivity of the document with the
requester and ask to defer the request until after the agency has made its decision
on the matter at issue. If the requester refuses to withdraw or defer his or her
request, then OCA, after consultation with the Commission, will provide these
documents to Congress pursuant to the procedures set forth below.

5. Unless otherwise directed by the Commission, sensitive documents are to be
transmitted by the Director, OCA, under a cover letter that identifies their sensitive
nature and requests that the documents be held in confidence with access limited
to Members and committee staff. The cover letter should clearly identify the
documents supplied. Where not previously established, the exact wording of the
cover letter should be coordinated with the Office of the General Counsel (OGC).
Each page of each sensitive document provided shall be marked "Not for Public
Disclosure."

6. As with all other correspondence with Congressional Committees and
Subcommittees, copies of the transmittal letter should be routinely provided to the
Committee Chairman or Ranking Minority Member. If requested, the documents
supplied as enclosures to the transmittal letter should be provided. Copies of all
letters transmitting sensitive documents to Congress are circulated to the
Commission by OCA.

7. All letters going to Congress transmitting Safeguards Information should have in the
body of the letter the following:

Enclosure(s) XX contains Safeguards Information and must be handled and
stored in accordance with 10 CFR 73.21 as noted and described in the cover
sheet. Therefore, I request that access to this (these) enclosure(s) be limited
to you and those of your staff who have a need-to-know. In addition,
pursuant to Section 149 of the Atomic Energy Act of 1954, as amended, and
10 CFR 73.59, access to Enclosure(s) XX must be restricted to those
members of your staff who have undergone fingerprinting for a prior U.S.
government criminal history check.

in T2 JulyI! 6,201m
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CHAPTER VI - TRANSMITTAL OF SENSITIVE DOCUMENTS TO CONGRESS

8. Responses to requests for investigative records compiled for law enforcement
purposes should be coordinated with the Executive Director for Operations (EDO),
the Office of the General Counsel (OGC), and/or the Office of the Inspector General
(OIG), depending upon the nature of the records requested.

9. Responses to requests for the following types of sensitive documents should be

coordinated, as appropriate, with the EDO, CFO, and OGC:

a. classified documents (National Security Information and Restricted Data);

b. documents containing Proprietary Information;

c. agency files containing personnel or medical information, the public
disclosure of which would constitute a clearly unwarranted invasion of
personal privacy;

d. documents containing Safeguards Information;

e. draft documents containing inspection and enforcement findings, either in
their entirety or excerpts from them;

f. staff drafts, predecisional memoranda, and letters containing advice,
recommendations, or opinions prepared in or by an office reporting to the
Commission, EDO, or CFO, on matters pending agency review and decision;
and

g. documents containing confidential commercial information relating to the
awarding of grants, contracts, or other agency procurement actions,
disclosure of which may jeopardize the agency's competitive position.

10. Responses to requests for documents containing classified or Safeguards
Information should also be coordinated with the Office of Nuclear Security and
Incident Response, Established procedures for handling and storing classified or
Safeguards Information should be followed and delivery made only to
Congressional staff persons with the appropriate clearance and need to know.

11. Classified documents originated by another agency will not be transmitted, and the
requester will be advised to contact the originating agency directly, pursuant to
Executive Order 13526. The possible release of NRC documents containing
classified information originated by another agency will be coordinated with the
originating agency. In addition, Sensitive Unclassified Non-Safeguards Information
(SUNSI) documents (e.g. Homeland Security Information or other sensitive security

IVIII 3 JulyII II I I ,201
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CHAPTER VI- TRANSMITTAL OF SENSITIVE DOCUMENTS TO CONGRESS

related information) received from another Federal agency will not be transmitted.

12. Requests for lists of SECY papers and other administrative records relating to the
deliberative, decision-making process of the Commission should be coordinated
with the Office of the Secretary (SECY).

13. Responses to requests for sensitive documents used in the deliberative,
consultative, or predecisional activities of the Commission itself must be reviewed
by the Commission. These documents include the following items:

a. transcripts, electronic recordings, or meeting summaries of Commission
meetings closed pursuant to the Government in the Sunshine Act (e.g.,
pending adjudications and enforcement actions, pending investigations,
litigative strategy and frank discussion of individuals where release would
invoke privacy issues);

b. interoffice communications between and among Commissioners and their
personal staff containing predecisional advice, recommendations, or
opinions;

c. documents containing predecisional staff advice, recommendations or
opinions prepared by a member of a Commissioner's personal staff or a
special consultant to a Commissioner; and

d. documents containing predecisional staff advice, recommendations, or
opinions of an office reporting directly to the Chairman, Office of
Congressional Affairs (OCA), and Office of Public Affairs (OPA), or to the
Commission (OGC, SECY, OCAA, CIP, and the EDO). (These documents
specifically include those subject to the attorney-client privilege and
documents prepared by legal counsel which reveal the theory of a case or
litigative strategy. They also include investigative reports prepared by 01
pending Commission action).

14. In coordinating with Commissioner offices, OCA should first collect the requested
documents in coordination with SECY and the relevant Commission-level offices.
Once the documents have been compiled and a cover letter drafted, a listing of the
documents and the draft cover letter, and a proposed date for transmittal should be
provided to each Commissioner for his or her review. Unless otherwise advised by
the Commission, the Director, OCA, may transmit the requested documents to the

IVI i JuIly I6I2111
VI-4 July 6, 2011



i

CHAPTER VI - TRANSMITTAL OF SENSITIVE DOCUMENTS TO CONGRESS

requesting party on the date proposed.2'

15. In some cases, where the nature of the documents is highly sensitive, the
Commission may wish to consider alternatives to direct transmittal. For example,
the Commission may wish to suggest retaining the documents on the premises and
making them available to Congressional staff for their review. It is the responsibility
of the Director, OCA, and of the EDO, CFO, or the relevant Office Director to call
the attention of the Commission to especially sensitive documents which in their
judgment may require special handling.

16. In cases where non-public documents requested by a Congressional source are
also being requested under a FOIA request, they should be transmitted to the
requesting Congressional committee under a cover letter signed by the Director,
OCA, explaining that the documents are subject to a pending FOIA request and
requesting that they be maintained in confidence pending a FOIA determination.
In cases where there is no FOIA request pending, the cover letter should simply
state that the document or documents are not publicly available and ask that they
not be disclosed to the public.

17. The originating office shall promptly advise OCA of any subsequent determination
authorizing the public release of documents sent to Congress under sensitive
handling procedures. OCA should then inform Congressional committees that have
been given these documents of such a determination.

28 Appendix 13 contains a checklist for use by relevant offices which, in

coordination with OCNOGC and SECY, are gathering Commission
documents pursuant to Congressional document requests.
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Pace, Patti 7
Outside of Scope

Original Message -----

From: Freedhoff, Michal <Michal. Freedhoff(,mail.house..aov>
To: Powell, Amy; Schmidt, Rebecca
Sent: Wed Feb 27 20:11:32 2013
Subject: MHI doc

Is this coming tomorrow? We just got a reporter telling us it was, which is not consistent with my understanding
of the timing. Has the process accelerated?
Thanks
Michal
Michal liana Freedhoff, Ph.D.
Policy Director
Office of Representative Edward J. Markey
2108 Raybum House Office Building
Washington, DC 20515
202-225-2836

Sent using BlackBerry

I



Pace, Patti
r1V- - WOMME1

uut5iaa Or oCope

From: Freedhoff, Michal <Michal.FreedhoffCmail.house.gov>
Sent: Wed Apr 10 20:53:16 2013
Subject: Fw: Boxer and Markey Respond to NRC Staff Proposal That Could Pave Way for Restart of Damaged San
Onofre Nuclear Plant

R 0g'W
Michal liana Freedhoff, Ph.D.
Policy Director
Office of Representative Edward J. Markey
2108 Rayburn House Office Building
Washington, DC 20515
202-22S-2836

Sent using BlackBerry

From: Batkin, Joshua (EPW) rmailto:joshua Batkin(epw.senate.gov]
Sent: Wednesday, April 10, 2013 08:46 PM ,• ".
To: Freedhoff, Michal--s --- (
Subject: Fw: Boxer and Markey Respond to NRC Staff Proposal That Could Pave Way for Restart of Damaged San
Onofre Nuclear Plant

From: McCray, Nathan (EPW)
Sent: Wednesday, April 10, 2013 08:38 PM Eastern Standard Time
Subject: Boxer and Markey Respond to NRC Staff Proposal That Could Pave Way for Restart of Damaged San Onofre
Nuclear Plant

For Immediate Release
April 10, 2013

Contact: Mary Kerr or Kate Gilman (EPW/Boxer): 202-224-8832
mary kerr(,epw.senate.gov or kate 2ilman(@epw.senate.Lov

Eben Burnham-Snyder (Markey): 202-494-4486



M.S. Senate Committee on
Qenbironment anb VubiW 3odto

Senator Boxer and Rep. Markey Respond to the NRC Staff Proposal That
Could Pave the Way for Restart of the Damaged San Onofre Nuclear Plant

Washington, D.C. -- Senator Barbara Boxer, Chairman of the Environment and Public Works Committee, and
Rep. Ed Markey (D-MA), Ranking Member of the House Natural Resources Committee, issued the following
statement in response to reports that the Nuclear Regulatory Commission (NRC) staff have issued a proposed
finding related to the restart of the damaged San Onofre nuclear power plant.

Senator Boxer said: "The NRC staff proposal, which could pave the way for the restart of the San Onofre
nuclear power plant before the investigations of the crippled plant are completed, is dangerous and
premature. It makes absolutely no sense to even consider taking any steps to reopen San Onofre until
these investigations look at every aspect of reopening the plant given the failure of the tubes that carry
radioactive water. In addition, the damaged plant is located in an area at risk of earthquake and
tsunami. With eight million people living within 50 miles of this plant, the staff proposal is beyond
irresponsible."

Rep. Markey said: "Today, the NRC showed blatant disregard for the safety of tens of millions of people
who live near the San Onofre nuclear plant. It is absurd for NRC to say that Southern California
Edison's license amendment is entirely unrelated to a future decision to allow the restart of the reactor; it
is like saying that giving someone a driver's license has nothing to do with allowing them to drive a car."

Nathan McCray
Majority Staff
U.S. Senate Committee on Environment and Public Works
410 Dirksen Senate Office Building
Washington, DC 20510
202-224-8832
202-224-1273 Fax

Follow EPW Majority:
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Pace, Patti _ _ _ _ __"__._

Outside of Scope

" rWm: Freedhoff, Michal (Markey) [mailto:Michal Freedhoff(&markev.senate.covl
Sent: Friday, September 06, 2013 11:17 AM
To: Powell, Amy
Subject: ICPs kd"O-'ý-L
Amy:

Please send me the new version. I was just told by someone unofficially that it is final and was surprised and disturbed
that no one bothered to reach out officially.

Michal

Michal Ilana Freedhoff, Ph.b.
Director of Oversight & Investigations
Office of Senator Edward J. Markey
218 Russell Senate Office Building
Washington, DC 20510
202-224-2742

I



Pace. Patti
Pace Patti

Outside of Scope

From: Freedhoff, Michal (Markey) <Michal Freedhoffimarkey.senate.gov>
To: Powell, Amy
Cc: Schmidt, Rebecca; Duncan, Jeff (Markey) <Jeff Duncanc.markey.senate.gov>; Freedhoff, Michal (Markey)
<Michal Freedhoff0 markev.senate.gov>
Sent: Thu Sep 12 13:37:15 2013
Subject: RE: Response to 01/08/13

Obviously Senator Markey is not happy with this response, as it appears evident that NRC is retroactively and
prospectively applying its new policy to treat Senators and Members of Congress in a manner that is equivalent to a
FOIA requestor, even though this new policy has not even been voted on by the Commission as far as I am aware.

However, this response treats Senator Markey even LESS equitably than a FOIA requestor would be treated. When can I
expect to receive at least the redacted versions of the documents Senator Markey requested, which is what a FOIA
requestor would expect to receive?

And just a note - In no way should you treat this query on redacted documents as satisfying the Senator's original
request or support for the Commission's pending ICP change. But at least receiving those would give me some sense of
the scope of the oversight matter that we have been asking you about for more than a year.

Michal

Michal Ilana Freedhoff, Ph.D.
Director of Oversight & Investigations.
Office of Senator Edward J. Markey
218 Russell Senate Office Building
Washington, DC 20510
202-224-2742

From: Powell, Amy [mailto:Amy.Powellnrc.gov]
Sent: Friday, September 06, 2013 11:39 AM
To: Freedhoff, Michal (Markey)
Cc: Schmidt, Rebecca
Subject: Response to 01/08/13

V ~i:vc~,

7

Per our chat, here is the response that we discussed. As we talked about, the agency's General Counsel and
Executive Director of Operations are available for briefings that may be helpful in follow up.

Amy

Amy Powell
Associate Director
U. S. Nuclear Regulatory Commission

A
I



Office of Congressional Affairs
Phone: 301-415-1673
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Outside of Scope

I

-tFrom: Freedhoff, Michal (Markey) <Michal Freedhoffdmarkeysenate.aov>
To: Powell, Amy
Sent: Tue Dec 10 08:01:22 2013
Subject: Also

Make sure she doesn't feel like she has to work it out for today!

Sent from my BlackBerry 10 smartphone on the Verizon Wireless 4G LTE network.

1
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Vrahoretis, Susan
I.,

Outside of Scope

4

From: Powell, Amy I'
To: Stark-Alcala, Mara (EPW) <Mara Stark-Alcala-epw.senate.qov>
Cc: Schmidt, Rebecca; Riley (OCA), Timothy; Freedhoff, Michal (EPW) <Michal Freedhoff@epw.senate.qov>
(Michal Freedhoff(bepw.senate.cgov) <Michal Freedhoff(eDw.senate.oov> 4 .
Sent: Tue Jan 28 18:22:33 2014
Subject: Written testimony for NRC - Jan 30th hearing

I I J

Hi Mara -

Attached is the Commission's written testimony for Thursday's hearing. We will bring the hard copies down in
the morning.

Thanks,
Amy

Amy Powell
Associate Director
U. S. Nuclear Regulatory Commission
Office of Congressional Affairs
Phone: 301-415-1673

1
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From: Dacus Eugen
Sent: ." "o
To: jennifer sneed~lautenberg.senate.aov; hal connollyvmenendez.senate.eov; jeff.brabant(maillhouse~ao-,
Benedetti, Cate; rachael.bohlander()mail.house.gov; mltch vidovlch~toomey.senate.ov;
liz hermsen•casev.senate.aov; iake.kuhns@amail.house.gov; lisa hummon@coons.senate.ov;-
laura haynesCcarper.senate.gov; jenny.kane(mail.house.aov; Jones, John; Fink, Kevin; Shapiro, Geri (Gillibrand)
Subject:

All,

e The NRC has identified apparent violations of 10 CFR 50.9, "Completeness and accuracy of information" and 10
CFR 50.75, "Reporting and recordkeeping for decommissioning planning" for Exelon Generation (Exelon) related
to its 2005, 2006, 2007, and 2009 decommissioning funding status (DFS) reports.

" The NRC reviews decommissioning funding status every two years (more often if there is a license transfer). The
most recent report, submitted to the NRC in March 2011, did provide complete and accurate information. The
next DFS report will be provided in March 2013.

* The NRC does not have any current concerns with respect to decommissioning funding assurance at any of the
Exelon sites.

• The NRC Is considering escalated enforcement action.

BACKGROUND v•t
1
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Regulatory Requirements
1OCFR 50.9(a) requires that information provided to the Commission by a licensee shall be complete and accurate in all
material respects. 10 CFR 50.75 establishes requirements for indicating to the NRC how a licensee will provide
reasonable assurance that funds will be available for the decommissioning process. For power reactor licensees,
reasonable assurance consists of a series of steps as provided in paragraphs (b), (c), (e), and (f) of 10 CFR 50.75. 10 CFR
50.75(f)(2) requires licensees to report the status of its decommissioning funding for each reactor (or part of a reactor)
that it owns at least every other year. The information in this report must include the amount of decommissioning funds
estimated to be required pursuant to 10 CFR 50.75(b) and (c). 10 CFR 50.75(b)(1) requires-that the report must contain
a certification that financial assurance for decommissioning has been provided in an amount which may be more, but
not less [emphasis added], than the amount stated in this section of the regulations. The licensee may certify either to
the minimum amount specified in 10 CFR 50.75(c), or to a site-specific cost estimate (SSCE). The regulation references
NUREG-1307 as the appropriate source for obtaining the adjustment factor for waste burial/disposition costs. This is
further clarified in the NUREG that, licensees may use the formula, the coefficients, and the burial/disposition
adjustment factors from NUREG-1307 in their analyses, or they may use an adjustment rate at least equal to [emphasis
added] the amount presented in NUREG-1307.

Staff Review of DFS Reports
In its March 31, 2009, DFS report (ML090900463), Exelon stated that several of its sites did not meet the NRC's
minimum funding requirements, but did not quantify the shortfalls. Because the staff was concerned with these
shortfalls, they independently calculated the funds required to be reported using the 10 CFR 50.75(b)(1) minimum
formula. The staff's initial evaluation concluded that eight of Exelon's plants had an aggregate shortfall of approximately
$1 billion. The staff also interacted with Exelon (through a July 1, 2009, conference call and an October 2, 2009, Request
for Additional Information) to understand how the shortfalls were calculated by the licensee. Based on this review and
interactions with Exelon on the 2009 report, the staff suspected wrongdoing on the part of the licensee and referred the
concern to an Allegation Review Board (ARB). The ARB determined that there were sufficient concerns to conduct a
further inquiry, and 01 initiated an investigation on September 10, 2010. The ARB further recommended that the staff
re-review decommissioning funding reports for the entire fleet, including previous years, to determine the full extent of
the reporting problems.

Exelon did not identify any decommissioning funding shortfalls in its 2007 DFS report, so, when this report was initially
submitted, the staff did not conduct an additional review to evaluate the numbers reported by the licensee. The NRC's
evaluation of Exelon's 2005 DFS report determined that Exelon failed to meet the funding requirements for the six units
at the Braidwood, Byron, and LaSalle County sites. The staff determined that Exelon had exceeded the 2% annual real
rate of return limit of 10 CFR 50.75(e)(1)(i). Exelon covered the 2005 shortfalls in February 2007 by submitting a site-
specific cost estimate to demonstrate compliance with the 2% annual real rate of return limit.

Based on the ARB's recommendation, the staff re-reviewed Exelon's 2005 and 2007 DFS reports, independently
calculated the minimum reporting values, and identified that the certification amounts reported in those years were less
than the formula amount required by 10 CFR 50.75(b)(1) and (c); and, for plants which certified to the site-specific cost
estimate, the reported amounts failed to meet the requirements of 10 CFR 50.75. The staff also identified that the
Clinton site had a shortfall that was not identified in the March 2009 report, and Exelon failed to make the required
report that it had obtained a parent company guarantee (PCG) to address this shortfall.

Investigation
01 Investigation No. 01-3-2010-034 (completed on November 22, 2011, and supplemented on October 9, 2012)
substantiated that Exelon provided incomplete and inaccurate information to the NRC in their 2009 DFS report. The
information was inaccurate and incomplete due to acts of both commission and omission: (1) the 2009 DFS report
contained inaccurate and incomplete information as submitted, and (2) Exelon omitted material information in its
possession that caused affirmative statements in the 2009 DFS report to be inaccurate and incomplete. The
investigation also reviewed Exelon's DFS reports from 2001, 2003, 2005, 2006, 2007 and 2009. For the 2001 and 2003
reports, Exelon did not under-report the amount of funds required for decommissioning (values were greater than or

2



equal to the NRC minimum formula amount). However, the investigation confirmed that beginning with the 2005 DFS
report, Exelon reported to the NRC certification amounts that were less than the minimum allowed by NRC
requirements.

01 also reviewed potential willful aspects of the case. Based on the evidence developed, the investigation did
substantiate that two senior licensee officials (Exelon's Director of Spent Fuel and Decommissioning and Exelon's
Manager of Spent Fuel and Decommissioning) deliberately provided incomplete and inaccurate information to the NRC
In Exelon's decommissioning funding status report. I L9 X MCP.............

Enforcement
An NRC Enforcement Panel was held on November 29, 2012, to determine the appropriate enforcement actions to be
taken against Exelon. The panel participants included representatives for the Office of Nuclear Reaction Regulation
(NRR), the Office of Enforcement (OE), Region I, Region Ill, and OGC. The panel agreed with NRR's recommendation
to: (1) issue a letter to the licensee identifying an apparent violation of 10 CFR 50.9, indicating that escalated
enforcement action is being considered, and requesting attendance at a pre-decisional enforcement conference (PEC);
and (2) issue letters to the two Exelon mangers determined to have acted deliberately, identifying an apparent violation
of 10 CFR 50.5 for deliberate misconduct, and offering a choice of providing a written response, attending a PEC, or
participating in alternate dispute resolution (ADR).

Q: What incorrect information did Exelon provide to the NRC?
This information can be shared with external stakeholders.
A: Exelon reported discounted amounts, which were less than the NRC regulations allow to be reported.

Q: Is Exelon currently in compliance with NRC requirements? Do Exelon's present decommissioning fund balances
appear to be adequate?
This information can be shared with external stakeholders.
A: Based on the most recent decommissioning funding reports provided to the NRC in March 2011, all Exelon plants
meet NRC requirements. The next decommissioning funding reports are due to the NRC on March 31, 2013.

Q: Why didn't the NRC discover these problems earlier?
This information can be shared with external stakeholders.
A: Historically, most misstatements of the NRC minimum formula have been due to numerical errors, or errors in
identifying the correct cost factors to calculate the NRC minimum formula. The NRC staff followed their internal review
procedures, which are primarily designed to ensure that licensees are accumulating sufficient decommissioning
funding. Exelon's apparent incomplete and inaccurate reporting was not discovered until the staff performed additional
analysis of funding levels due to potential funding shortfalls reported by Exelon in 2009. The subsequent NRC
investigation revealed that Exelon employees apparently deliberately reported inaccurate numbers and were able to
avoid detection by the NRC by increasing their discounted values over time.

Q: Why did it take over three years to resolve this matter?
This information can be shared with external stakeholders.
A: The NRC's deliberative process for this case, to date, has involved multiple steps, including an extensive investigation
and internal analysis and review.

Q: The GAO recently recommended that the NRC review decommissioning funding investments for decommissioning
trust funds. Isn't this proof that the NRC should be monitoring these funds more effectively?
This information can be shared with external stakeholders.
A: The NRC is considering the GAO recommendation and is applying appropriate manpower to the issue. Exelon
appears to have violated NRC reporting requirements. There is no evidence that Exelon violated NRC requirements
regarding trust fund investments. NRC regulations require that investments be made in accordance with the "prudent
investor standard." In addition, as of 2003, the NRC prohibits non-electric utility licensees from making

3



decommissioning trust fund investments in their own corporation or nuclear sector securities or obligations. Many
licensees are subject to additional investment standards by their State Public Utility Commissions.

Eugene Dacus
Sr. Congressional Affairs Officer
U.S. Nuclear Regulatory Commission
Office: 301-415-1697
Fax: 301-415-8571
E-mail: eugene.dacusCnrc.gov

From: Freedhoff, Michal (M-aryW1oial Freedhoff~marke.senate.oov

To: Dacus, Eugene
Subject: FW: Exelon decommissioning

co 'k ,

Quick question for you - has this one been resolved yet?

From: Dacus Eu eneQ(J
SentU~ E
To: 'Freedhoff, Michal (Markey)'
Subject: RE: Exelon decommissioning

I checked with the Region and our decommissioning staff and it seems it's still not resolved. I will check again
with the enforcement office.

From: Freedhoffe), allto:Michal FreMhlhoffa)mlrk(Mrkte.gov]
Sent: .' ,• •

To: Dacus, Eugene
Subject: RE: Exelon decommissioning K 12,1

Anything further? I find it strange that you have everyone on board saying that there was a violation and what's more, it
was a KNOWING violation - why is the enforcement action taking so long? Is that typical? Btw, Exelon just lost a lawsuit
w IRS doing something similar on decommissioning funding as they did here.

From: Dacus, Eugene C)0
Sent: Friday, October 25, 2013 2:38 PM
To: 'Freedhoff, Michal (Markey)'
Subject: RE: Exelon decommissioning

I pinged them again .... I should get a "written" explanation to you Monday

From: F hMichal (Marke ),maIlto:Michal Freedhoff(•markevy.senate.gov]
Sent: I
To: Dacus, Eugene
Subject: RE: Exelon decommissioning

(~7) K o~
Thanks. I look forward to it. 0

From: Dacus EU ene
Sent: A M .. ,/

To: 'Freedhoff, Mlchal (Markey)'
Subject: RE: Exelon decommissioning

4



,R , taoMichal,

Here's the staff's response to your questions....

The NRC has not yet taken enforcement action in the Exelon Decommissioning Funding case. Typically, the
Office of Enforcement (OE) completes cases that result from investigations conducted by the Office of
Investigations (01) in 180 days or less; however, there are factors that can increase the amount of time
required. Many of those factors have delayed action in the Exelon case. For example, particularly complex
investigations can result in voluminous exhibits that must be reviewed in detail. The Exelon investigation
resulted in over 10,000 pages of exhibits. Additionally, 01 conducted a supplemental investigation, which
further added to the required review time. There are also a larger number of internal stakeholders in this case
than is typical because Exelon has plants in several regions. The staff is carefully considering the varied views
on this case to ensure the proper conclusion is reached. In total, this case is very complicated and OE, as well
as the other offices and regions involved, are committed to gaining a complete understanding of the issues to
ensure NRC takes the proper action. While the Exelon case has taken longer than a typical case, NRC is
working diligently to bring it to a resolution.

Cheers

Gene

From: Freedhof Michal Ma rka =eye -- hal Freedhofflmarkev.senate.gov
Sent: -i_
To: Powell, Amy; Dacus, Eugene CA
Subject: letter from Senator Markey to NRC

See attached.

From: Dacus, Eugene r 'p~t&q n CW(rc.ov]
Sent:

To: Freedhoff, Michal (Markey)
Subject: Exelon Decommissioning Brief

Still want to do this week?

From: Freedhoff, Michal Marke) [mallto:Michal FreI hoff markevsenate.gov]
Sent: a.. .
To: Dacus, Eugene
Subject: RE: Exelon Decommissioning Brief

I had a question for you on it that I thought I sent last week but last week was a blur so maybe I forgot- basically I want
to be sure that whoever comes from OGC will not be taking a position that the answer to any question I ask Is that it is
predecisional, so I wanted to know if the decision had been made... any sense?

From: Dacus, Eugerie ['mailto: Eugene,.Dacus
Sent: MEN
To: Freedhoff, Michal (Markey)
Subject: RE: Exelon Decommissioning Brief

nnrc, gov]

I've been advised that Marvin Itzkowitz, ASSOC GC FOR HEAR, ENF & ADMIN and Cathy Scott, ASST GC,
MATERIALS LITIG & ENF will speak on behalf of OGC at the briefing. I've not had any involvement with either
in the past, so I'll have to do some checking to see where this may be leading. Currently, the rest of the team
will include, Cheryl McCrary, Dir., Office of Investigations and Roy P. Zimmerman, Dir., Office of Enforcement.
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From: rehof ih~k_'al ky Upail•, ichal Freedhoff~markev.senate.gov]

To: Dacus, Eugene
Subject: RE: Exelon Decommissioning Brief

I have no personal issue with any of them, I just want to know whether they have made a final decision that they will be
able to talk about or whether they will use the potential fact that they haven't to prevent my questions from being
answered. ©

From: Dacus Euge mLo:EugneDacusanrc.gov]Sent: --- - -" • -

To: Freedhoff, MIchal (Markey)
Subject: RE: Exelon Decommissioning Brief

I'll check with Trip to see what I can find out

~CFrom: Dacus, Euge g mtt:Ecn.ausncgv

Sent:
To: Freedhoff, Michal (Markey)
Subject: RE: Exelon Decommissioning Brief

It's not a conspiracy (LoL), but Trip is out all week, Mary is out today and tomorrow, and so is Cathy. Since, I
know you want to make sure this briefing if productive, I'm guessing you'll want to hold off setting a date until
you get some kind of bearing on what position OGC will take. Hopefully, I can get you something by mid-
week.

From: Freedhoff, Michal (arkey [mailtgo:ichal Freedhoff(&markevsenate.caov]
sent.:"= mm i i1
To: Dacus, Eugene-- -
Subject: RE: Exelon Decommissioning Brief -.

That's fine

Fromlc rkeyfmailto:Michal Freedhoff~markey.senate.gov]
Sent:
To: Dacus, Eugene
Cc: Freedhoff, Michal (Markey)
Subject: RE: Exelon decommissioning _

Gene - as a follow-up to our conversation - sounds like NRC will not brief me on this matter despite the fact that we've
been waiting for it since the Senator requested it in October because it is now headed to the Commission for
deliberation.

I have a couple of follow up questions, and I am happy to transmit these by formal letter from the Senator if you would
like.

1) Will the Commission make its determination before or after the statute of limitations tolls for the 2009

violations (since the 2007 violations cannot be enforced)?

2) Earlier this week I requested a copy of the formal 01 report(s) on this issue. Can I get that/those?

3) I would also like a copy of any OGC memo or report that evaluated the evidence and concluded it was a

deliberate violation that then led to the Jan 31 2013 letter to Exelon.

4) I noticed that the Commissioners' older calendars note meetings with Exelon. However, most Commissioners

have not recently updated their calendars at all, and none appear to notice upcoming meetings. Can you please

provide me with a list of any meeting with any Commissioner (both past and upcoming meetings, if there are
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any upcoming meetings) with Exelon that includes in the agenda of the meeting the topic of decommissioning

since 2011?

From: Dacus, Eugene
Sent: Friday, February 7, 2014 2:58 PI
To: Freedhoff, Michal (Markey)
Cc: Powell, Amy
Subject: RE: Exelon decommissioning

Michal,

The 01 reports are being gathered now and I will deliver on Monday.

From: Freedhoff, Michal (Markey) [mailto:Michal Freedhoff@markev.senate.aovI
Sent: Friday, February 07, 2014 3:35 PM
To: Dacus, Eugene
Cc: Powell, Amy
Subject: Re: Exelon decommissioning - ( I

Thanks. We can talk then on the rest of it.

Eugene Dacus
Sr. Congressional Affairs Officer
U.S. Nuclear Regulatory Commission
Office: 301-415-1697
Fax: 301-415-8571
E-mail: euzene.dacus@nrc.Rov
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From: Freedhoff, Michal (Markey) [mailto:Michal Freedhoff~markev.senate.aov]
Sent: Tuesday, March 11, 2014 1:20 PM
To: Powell, Amy
Cc: Poirler, Bettina (EPW); Freedhoff, Michal (EPW)
Subject: Feinstein speech on Congressional investigation of CIA §ý,hvjj-~
HI Amy

I thought I would send the speech Senator Feinstein (in her capacity as Senate Intell chair) delivered today in case you
have not yet seen it. It relates to the CIA's efforts to thwart her Committee's investigation of a variety of torture and
other post-911 matters. The speech itself is fascinating and compelling. I am pasting a couple of excerpts that may be
of particular interest to your colleagues, and trust you'll share this with them.

Hope you are surviving the RIC!

Michal
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Statement by U.S. Senator Dianne Feinstein
SSCI Study of CIA Detention and Interrogation Program

March 11, 2014

Mr. President,

Over the past week, there have been numerous press articles written about
the Intelligence Committee's oversight review of the Detention and Interrogation
Program of the CIA, specifically press attention has focused on the CIA's intrusion
and search of the Senate Select Committee's computers as well as the committee's
acquisition of a certain internal CIA document known as the Panetta Review.

I rise today to set the record straight and to provide a full accounting of the
facts and history.

Let me say up front that I come to the Senate Floor reluctantly. Since
January 15, 2014, when I was informed of the CIA's search of this committee's
network, I have been trying to resolve this dispute in a discreet and respectful way.
I have not commented in response to media requests for additional information on
this matter. However, the increasing amount of inaccurate information circulating
now cannot be allowed to stand unanswered.

The origin of this study: The CIA's detention and interrogation program
began operations in 2002, though it was not until September 2006, that Members
of the Intelligence Committee, other than the Chairman and Vice Chairman, were
briefed. In fact, we were briefed by then-CIA Director Hayden only hours before
President Bush disclosed the program to the public.

A little more than a year later, on December 6, 2007, a New York Times
article revealed the troubling fact that the CIA had destroyed videotapes of some of
the CIA's first interrogations using so-called "enhanced techniques." We learned
that this destruction was over the objections of President Bush's White House
Counsel and the Director of National Intelligence.

After we read about the tapes' destruction in the newspapers, Director
Hayden briefed the Senate Intelligence Committee. He assured us that this was not
destruction of evidence, as detailed records of the interrogations existed on paper
in the form of CIA operational cables describing the detention conditions and the
day-to-day CIA interrogations.
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The CIA director stated that these cables were "a more than adequate
representation" of what would have been on the destroyed tapes. Director Hayden
offered at that time, during Senator Jay Rockefeller's chairmanship of the
committee, to allow Members or staff to review these sensitive CIA operational
cables-given that the videotapes had been destroyed.

Chairman Rockefeller sent two of his committee staffers out to the CIA on
nights and weekends to review thousands of these cables, which took many
months. By the time the two staffers completed their review into the CIA's early
interrogations in early 2009, I had become chairman of the committee and
President Obama had been sworn into office.

The resulting staff report was chilling. The interrogations and the conditions
of confinement at the CIA detention sites were far different and far more harsh
than the way the CIA had described them to us. As result of the staff's initial
report, I proposed, and then-Vice Chairman Bond agreed, and the committee
overwhelmingly approved, that the committee conduct an expansive and full
review of CIA's detention and interrogation program.

Per an exchange of letters in 2009, then-Vice Chairman Bond, then-Director
Panetta, and I agreed in an exchange of letters that the CIA was to provide a
"stand-alone computer system" with a "network drive" "segregated from CIA
networks" for the committee that would only be accessed by information
technology personnel at the CIA-who would "not be permitted to" "share
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information from the system with other [CIA] personnel, except as otherwise
authorized by the committee."

It was this computer network that, notwithstanding our agreement with
Director Panetta, was searched by the CIA this past January, and once before
which I will later describe.

The CIA started making documents available electronically to the committee
staff at the CIA leased facility in mid-2009. The number of pages ran quickly to
the thousands, tens of thousands, the hundreds of thousands, and then into the

In order to piece together the story of the CIA's detention and interrogation
program, the committee staff did two things that will be important as I go on:

First, they asked the CIA to provide an electronic search tool so they could
locate specific relevant documents for their search among the CIA-produced
documents-just like you would use a search tool on the Internet to locate
information.

Second, when the staff found a document that was particularly important or
that might be referenced in our final report, they would often print it or make a
copy of the file on their computer so they could easily find it again. There are
thousands of such documents in the committee's secure spaces at the CIA facility.
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Now, prior removal of documents by CIA. In early 2010, the CIA was
continuing to provide documents, and the committee staff was gaining familiarity
with the information it had already received.

I went up to the White House to raise this issue with the then-White House
Counsel, in May 2010. He recognized the severity of the situation, and the grave
implications of Executive Branch personnel interfering with an official
congressional investigation. The matter was resolved with a renewed commitment
from the White House Counsel, and the CIA, that there would be no further
unauthorized access to the committee's network or removal of access to CIA
documents already provided to the committee.

On May 17, 2010, the CIA's then-director of congressional affairs
apologized on behalf of the CIA for removing the documents. And that, as far as I
was concerned, put the incident aside.
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This event was separate from the documents provided that were part of the
"Internal Panetta Review," which occurred later and which I will describe next.

At some point in 2010, committee staff searching the documents that had
been made available found draft versions of what is now called the "Internal
Panetta Review."

We believe these documents were written by CIA personnel to summarize
and analyze the materials that had been provided to the committee for its review.
The Panetta review documents were no more highly classified than other
information we had received for our investigation-in fact, the documents
appeared to be based on the same information already provided to the committee.

What was unique and interesting about the internal documents was not their
classification level, but rather their analysis and acknowledgement of significant
CIA wrongdoing.

To be clear, the committee staff did not "hack" into CIA computers to obtain
these documents as has been suggested in the press. The documents were identified
using the search tool provided by the CIA to search the documents provided to the
committee.

We have no way to determine who made the Internal Panetta Review
documents available to the committee. Further, we don't know whether the
documents were provided intentionally by the CIA, unintentionally by the CIA, or
intentionally by a whistle-blower.

In fact, we know that over the years-on multiple occasions-the staff have
asked the CIA about documents made available for our investigation. At times, the
CIA has simply been unaware that these specific documents were provided to the
committee. And while this is alarming, it is also important to note that more than
6.2 million pages of documents have been provided. This is simply a massive
amount of records.

As I described earlier, as part of its standard process for reviewing records,
the committee staff printed copies of the Internal Panetta Review and made
electronic copies of the committee's computers at the facility.

The staff did not rely on these Internal Panetta Review documents when
drafting the final 6,300-page committee study. But it was significant that the
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Internal Panetta Review had documented at least some of the very same troubling
matters already uncovered by the committee staff- which is not surprising, in that
they were looking at the same information.

There is a claim in the press and elsewhere that the markings on these
documents should have caused the staff to stop reading them and turn them over to
the CIA. I reject that claim completely.
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Our work continued until December 2012, when the Intelligence Committee
approved a 6,300-page committee study of the CIA's Detention and Interrogation
Program and sent the report to the executive branch for comment. The CIA
provided its response to the study on June 27, 2013.

As CIA Director Brennan has stated, the CIA officially agrees with some of
our study. But, as has been reported, the CIA disagrees and disputes important
parts of it. And this is important: Some of these important parts that the CIA now
disputes in our committee study are clearly acknowledged in the CIA's own
Internal Panetta Review.

To say the least, this is puzzling. How can the CIA's official response to our
study stand factually in conflict with its own Internal Review?

Now, after noting the disparity between the official CIA response to the
committee study and the Internal Panetta Review, the committee staff securely
transported a printed portion of the draft Internal Panetta Review from the
committee's secure room at the CIA-leased facility to the secure committee spaces
in the Hart Senate Office Building.

And let me be clear about this: I mentioned earlier the exchange of letters
that Senator Bond and I had with Director Panetta in 2009 over the handling of
information for this review. The letters set out a process whereby the committee
would provide specific CIA documents to CIA reviewers before bringing them
back to our secure offices here on Capitol Hill.

The CIA review was designed specifically to make sure that committee
documents available to all staff and members did not include certain kinds of
information, most importantly the true names of non-supervisory CIA personnel
and the names of specific countries in which the CIA operated detention sites.

We had agreed up front that our report didn't need to include this
information, and so we agreed to redact it from materials leaving the CIA's
facility.
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Keeping with the spirit of the agreements, the portion of the Internal Panetta
Review at the Hart Building in our safe has been redacted. It does not contain
names of non-supervisory CIA personnel or information identifying detention site
locations. In other words, our staff did just what the CIA personnel would have
done had they reviewed the document.

There are several reasons why the draft summary of the Panetta Review was
brought to our secure spaces at the Hart Building.

Let me list them:

The significance of the Internal Review given disparities between it and the
June 2013 CIA response to the committee study. The Internal Panetta Review
summary now at the secure committee office in the Hart Building is an especially
significant document as it corroborates critical information in the committee's
6,300-page Study that the CIA's official response either objects to, denies,
minimizes, or ignores.

Unlike the official response, these Panetta Review documents were in
agreement with the committee's findings. That's what makes them so significant
and important to protect.

When the Internal Panetta Review documents disappeared from the
committee's computer system, this suggested once again that the CIA had removed
documents already provided to the committee, in violation of CIA agreements and
White House assurances that the CIA would cease such activities.

As I have detailed, the CIA has previously withheld and destroyed
information about its Detention and Interrogation Program, including its decision
in 2005 to destroy interrogation videotapes over the objections of the Bush White
House and the Director of National Intelligence. Based on the information
described above, there was a need to preserve and protect the Internal Panetta
Review in the committee's own secure spaces.

Now, the Relocation of the Internal Panetta Review was lawful and handled
in a manner consistent with its classification. No law prevents the relocation of a
document in the committee's possession from a CIA facility to secure committee
offices on Capitol Hill. As I mentioned before, the document was handled and
transported in a manner consistent with its classification, redacted appropriately,
and it remains secured-with restricted access-in committee spaces.
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In late 2013, I requested in writing that the CIA provide a final and complete
version of the Internal Panetta Review to the committee, as opposed to the partial
document the committee currently possesses.
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Some of the questions in my letter related to the full scope of the CIA's
search of our computer network. Other questions related to who had authorized and
conducted the search, and what legal basis the CIA claimed gave it authority to
conduct the search. Again, the CIA has not provided answers to any of my
questions.

I have asked for an apology and a recognition that this CIA search of
computers used by its oversight committee was inappropriate. I have received
neither.
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Let me note: because the CIA has refused to answer the questions in my
January 23 letter, and the CIA inspector general review is ongoing, I have limited
information about exactly what the CIA did in conducting its search.

Mr. President, let me say this. All Senators rely on their staff to be their eyes
and ears and to carry out our duties. The staff members of the Intelligence
Committee are dedicated professionals who are motivated to do what is best for
our nation.

The staff members who have been working on this study and this report have
devoted years of their lives to it-wading through the horrible details of a CIA
program that never, never, never should have existed. They have worked long
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hours and produced a report unprecedented in its comprehensive attention to detail
in the history of the Senate.

They are now being threatened with legal jeopardy, just as the final revisions
to the report are being made so that parts of it can be declassified and released to
the American people.

Mr. President, I felt that I needed to come to the floor today, to correct the
public record and to give the American people the facts about what the dedicated
committee staff have been working so hard for the last several years as part of the
committee's investigation.

I also want to reiterate to my colleagues my desire to have all updates to the
committee report completed this month and approved for declassification. We're
not going to stop. I intend to move to have the findings, conclusions and the
executive summary of the report sent to the president for declassification and
release to the American people. The White House has indicated publicly and to me
persohally that it supports declassification and release.

If the Senate can declassify this report, we will be able to ensure that an un-
American, brutal program of detention and interrogation will never again be
considered or permitted.

But Mr. President, the recent actions that I have just laid out make this a
defining moment for the oversight of our Intelligence Community. How Congress
responds and how this is resolved will show whether the Intelligence Committee
can be effective in monitoring and investigating our nation's intelligence activities,
or whether our work can be thwarted by those we oversee. I believe it is critical
that the committee and the Senate reaffirm our oversight role and our
independence under the Constitution of the United States.

Mr. President, I thank you very much for your patience, and I yield the floor.
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