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INTRODUCTION 

On March 14, 1999, Dr. Aharon Ben-Haim sent a two-page document entitled "Petition 

for Review" to the Atomic Safety and Licensing Board (Board). By a memorandum dated 

March 24, 1999, the Board forwarded that document to the Commission, indicating that the 

Board had received the document on the previous day and that there was no certificate of 

service. 1 The Board also indicated that the NRC staff (Staff) had filed a petition for 

Commission review of LBP-99-4.2 

Although the nature of Dr. Ben-Haim's document, whether it is a petition for 

Commission review or a motion for Board reconsideration, is not without doubt, the Staff 

'The Staff did not directly receive a copy of Dr. Ben-Haim's document but, rather, 
received a copy later served by the Office of the Secretary. 

2The Staff's petition for review was filed on February 24, 1999. 
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regards it as a petition for Commission review and responds accordingly. As discussed below, 

the Staff believes that the petition should be denied. 

STATEMENT OF THE CASE 

This proceeding was initiated as a result of the Staff's Order, issued on August 27, 1997, 

prohibiting the involvement of Aharon Ben-Haim, Ph.D., a consultant to Newark Medical 

Associates (NMA), in NRC-licensed activities for a period offive years because of his violation 

of 10 C.F.R. § 30.10 in having caused NMA to be in violation of NRC regulations concerning 

the Radiation Safety Officer (RSO) and authorized user. 

An evidentiary hearing was held from May 27 to May 29, 1998. Proposed findings of 

fact were filed by the Staff. Dr. Ben-Haim filed proposed findings in which he did not dispute 

any of the Staff's findings but rather requested, without support, that the prohibition be relaxed. 

On February 8, 1999, the Board issued its Initial Decision, LBP-99-4, in which it upheld the 

Staff's enforcement order with modifications of the sanction for the violations that the Board 

agreed the Staff had proved. The Board reduced the sanction from five years to three.3 

ARGUMENT 

I. The Petition is Late Without Good Cause and It Fails to Provide the Information 
Required by 10 C.F.R. § 2.786(b)(2). 

Pursuant to 10 C.F.R. § 2.786(b)(l), a petition for Commission review must be filed 

within fifteen days after service of an initial decision by a presiding officer and, pursuant to 

10 C.F.R. § 2.786(b)(2), the petition must contain: (i) a concise summary of the decision or 

3The Staff's petition for review addresses this modification. 
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action of which review is sought; (ii) a statement (including record citation) where the matters 

of fact or law raised in the petition were previously raised before the presiding officer and, if they 

were not, why they could not have been raised; (iii) a concise statement why in the petitioner's 

view the decision or action is erroneous; and (iv) a concise statement why Commission review 

should be exercised. 

Beyond the title, however, the document filed by Dr. Ben-Haim does not conform to any 

of these standards. 

As regards the petition's timeliness, Dr. Ben-Haim states that he received the Initial 

Decision "with one week delay" and that he ''had come down with a very heavy flu and was 

unable to do anything for a week." Dr. Ben-Bairn's petition for review, to be timely, should 

have been filed by March 1,1999. The petition is dated March 14, 1999; however, the Board did 

not receive it until March 23, 1999, and there is no indication of when it was mailed. Thus, 

Dr. Ben-Haim' s explanation for filing his petition at least twenty-eight days after issuance of the 

decision, because he had a "very heavy flu," in itself fails to establish good cause. 

Beyond the foregoing, the petition does not address any of the matters required by 

10 C.P.R. § 2.786(b)(2) for petitions for review. 

ll. The Petition Does Not Address Any of the Five Circumstances Under Which the 
Commission States It Will Grant Review; None of the Matters in the Petition Amounts 
to Circumstances in Which the Commission Has Stated It Will Grant Review. 

Pursuant to 10 C.F.R § 2.786(b)(4), there are five circumstances under which the 

Commission may, in general, exercise its discretion to grant review : (i) a finding of material 

fact is clearly erroneous or in conflict with a finding as to the same fact in a different proceeding; 
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(ii) a necessary legal conclusion is without governing precedent or is a departure from or contrary 

to established law; (iii) a substantial and important question oflaw, policy, or discretion has been 

raised; (iv) the conduct of the proceeding involved a prejudicial procedural error; or (v) any other 

consideration which the Commission may deem to be in the pubic interest. The petition does 

not address any of these circumstances. 

The petition sets forth five concerns, none of which identifies the place in the record 

where the concern was previously raised or explains its failure to do so. Further, with regard to 

these concerns, the petition fails to state 'in what way the decision is erroneous. 

1) Dr. Ben-Haim objects to the Board's conclusion that his misconduct was deliberate 

but does not point to any Board error in reaching that conclusion. 

2) Dr. Ben-Haim argues that he didn't sufficiently understand the Commission's 

regulations. He does not point to any finding of fact or conclusion of law regarding this concern, 

a matter that was thoroughly aired in the hearing and addressed in the Board' s findings. 

Dr. Ben-Haim does not now point to any evidence that would compel a conclusion different from 

that reached by the Board regarding his understanding of the Commission's regulations. 

3) Dr. Ben-Haim argues that he did not authorize Ms. Smoligova, an MRI technologist, 

to place orders with the medical pharmacy. This matter, too, was thoroughly aired at the hearing. 

Dr. Ben-Haim does not present the Commission with any reason to modify the Board's findings 

and conclusions regarding this matter. 

4) Dr. Ben-Haim argues that there was no potential harm from his actions. He has, 

however, not provided any basis for believing that the Board was in error regarding this matter. 
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5) Dr. Ben-Haim argues that Joseph DelMedico, an NRC staff enforcement specialist 

who was a Staff witness, indicated that it would be easy for Dr. Ben-Haim to regain the NRC's 

trust if he showed contrition rather than denial. Dr. Ben-Haim does not point to any place in the 

record where Mr. DelMedico gave such testimony. Further, Dr. Ben-Haim has not pointed to 

any reason for his belief that this matter warrants Commission review. 

None of the five concerns raised by Dr. Ben-Haim amounts to any of the considerations 

concerning which the Commission has stated that it might grant discretionary review. 

CONCLUSION 

For the reasons discussed, the Commission should deny the petition. 

Dated at Rockville, Maryland 
this 12th day of April, 1999 

Respectfully submitted, 

/hW-L? J lex c). [e'V[_ 
Ann P. Hodgdon . 
Counsel of NRC Staff 
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