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INTRODUCTION 

On February 8, 1999, the Atomic Safety and Licensing Board (Board) issued its Initial 

Decision (Affirming Enforcement Order with Modifications), LBP-99-4, __ NRC _ _ (1999) 

in the above-captioned proceeding. In LBP-99-4, the Board sustained the NRC staffs (Staffs) 

"Order Superseding Order Prohibiting Involvement in NRC-licensed Activities (Effective 

Immediately)" (Order)) issued to Aharon Ben-Haim, Ph.D. on August 27, 1997, but modified the 

Order to reduce the period of prohibition from five years to three. Pursuant to 10 C.F .R. § 2. 786 of 

the Commission's regulations, the Staff petitions for Commission review of the Board's decision. 

STATEMENT OF THE CASE 

This proceeding was initiated as a result of the Staffs Order, issued on August 27, 1997, 

prohibiting the involvement of Aharon Ben-Haim, Ph.D., a consultant toN ewark Medical Associates 

(NMA), in NRC-licensed activities for a period of five years because of his violation of 10 C.F .R. 
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§ 30.10 in having caused NMA to be in violation of NRC regulations concerning the Radiation 

Safety Officer (RSO) and authorized user. 

An evidentiary hearing was held in Newark, New Jersey, from May 27 to May 29, 1998. 

Proposed findings of fact were filed by the Staff. Dr. Ben-Haim filed proposed findings in which 

he did not dispute any of the Staffs findings but rather requested, without support, that the 

prohibition be relaxed. The Board issued its Initial Decision on February 8, 1999. 

In LBP-99-4, the Board summarized its findings with respect to the RSO violations as 

follows: (1) Dr. Ben-Haim deliberately brought about the use of licensed material at NMA even 

though he knew that the RSO named on the license did not perform the duties delineated in 

10 C.F.R. § 35.21; (2) Dr. Ben-Haim knew, at least by December 1996, that Dr. Moskowitz, the 

RSO named on the license, was not functioning as the RSO and that, therefore, a license amendment 

was required for NMA to continue to operate. Thus, Dr. Ben-Haim deliberately caused NMA to 

operate without an RSO and without a license amendment to change the RSO; and (3) Dr. Ben-Haim 

deliberately caused NMA to operate without Dr. Moskowitz as RSO. The Board specifically found 

that Dr. Ben-Haim deliberately performed certain of the functions of the RSO, even though he knew 

Dr. Moskowitz had not delegated this authority to him. Therefore, Dr. Ben-Haim violated 10 C.F.R. 

§ 30.10. LBP-99-4, slip op. at 51-52. 

The Board also concluded that, through his actions of deliberately determining the dosages 

to be ordered and the general ranges of what would be administered to patients without the 

Authorized User's prescription, Dr. Ben-Haim caused NMA to be in violation of 10 C.F.R. 

§ 35.53(c) (3). The Board also found that Dr. Ben-Haim intentionally caused NMA to allow its 

personnel to receive, possess, use and transfer byproduct material without the supervision of the 
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Authorized User in violation of 10 C.F.R. § 35.1l(a) and (b). The Board concluded that 

Dr. Ben-Haim intentionally caused NMA to operate without an Authorized User, if not from the start 

of operations, at least from December 1996 on and, thus, violated 10 C.F.R. § 30.10. LBP-99-4, slip 

op. at 78-79. 

The Board also concluded that Dr. Ben-Haim further violated 10 C.F .R. § 30.10 in causing 

NMA to be in violation of a condition of its license regarding both RSO and authorized user 

responsibilities. LBP-99-4, slip op. at 82. 

Notwithstanding that the Board upheld the enforcement order, it modified the sanction for 

the violations that the Board agreed the Staff had proved. The Board reduced the sanction from five 

years to three, relying on the Staffs settlement with Dr. Elamir, the owner ofNMA, and also taking 

into account five factors that the Board felt the Staff had not considered or had not adequately 

considered: (1) Dr. Ben-Haim's age, 65 at the onset of the suspension; (2) Dr. Ben-Haim's 

admission of his mistakes and his apology set forth in his proposed reply findings; (3) the fact that 

the violations resulted in no safety consequences (only the potential for such consequences); ( 4) the 

duration of the violation; and (5) the fact that Dr. Ben-Haim's violation was influenced by 

Dr. Elamir. 
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ARGUMENT 

Pursuant to 10 C.F.R. § 2.786(b)(4) of the Commission's regulations, there are five 

circumstances under which the Commission may, in general, exercise its discretion to grant review. 1 

As discussed below, the factors relied on by the Board for reduction of the Staffs sanction 

against Dr. Ben-Haim present substantial questions that meet the standards that the Commission has 

articulated for its discretionary review. 

I. Age 

As noted above, one of the factors on which the Board relied for reducing the proposed 

sanction was Dr. Ben-Haim's age at the time the order was issued, 65 years. R. Joseph DelMedico, 

Senior NRC staff enforcement specialist, testified that the NRC's Enforcement Policy, 

NUREG-1600, sets forth nine factors to be considered in making determinations concerning 

enforcement actions issued to unlicensed individuals. DelMedico ff. Tr. 659 at 5-6. Age is not one 

of the nine factors. Age is not a factor considered in the Commission's Enforcement Policy, it was 

not a factor considered by the Staff or otherwise addressed in the hearing, and it should not have 

been considered by the Board. Thus, the Board's consideration of an age factor raises a significant 

1 The Commission's regulations in 10 C.F.R. § 2.786(b)(4) state: The petition for review 
may be granted in the discretion of the Commission, giving due weight to the existence of a 
substantial question with respect to the following considerations: 

(i) A finding of material fact is clearly erroneous or in conflict with a finding as 
to the same fact in a different proceeding; 

(ii) A necessary legal conclusion is without governing precedent or is a departure 
from or contrary to established law; 

(iii) A substantial and important question oflaw, policy, or discretion has been 
raised; 

(iv) The conduct of the proceeding involved prejudicial procedural error; or 
(v) any other consideration which the Commission may deem to be in the public 

interest. 
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question of policy and the Commission should grant the Staff's petition regarding this matter. See 

10 C.F.R. § 2.786(b)(4)(iii). 

II. Dr. Ben-Haim's Contrition 

The Board's finding that the Staff should have recognized and given consideration to 

Dr. Ben-Haim's apologies made following the close of the record, and following a three-day 

evidentiary hearing at which Dr. Ben-Haim had ample opportunity to present his 

apologies, involves a prejudicial procedural error and is contrary to sound regulatory policy. 

See 10 C.F.R. § 2.786(b)(4)(iii) and (iv). The Board's finding in this regard is inconsistent with the 

overall Board conclusions regarding Dr. Ben-Haim's attitude and should not be allowed to stand. 

The Board's reliance on Dr. Ben-Haim's apologies is not supported by evidence properly in 

the record. The Licensing Board Chairman closed the record at the conclusion of the evidentiary 

hearing on May 29, 1998. Tr. 898. Dr. Ben-Haim's apologies were submitted following this date. 

Thus, information supporting Dr. Ben-Haim's contrition is not included in the record of the 

administrative proceeding. The Board's reliance on Dr. Ben-Haim's statement of contrition is 

contrary to Commission precedent. See Tennessee Valley Authority (Hartsville Nuclear Plant, Units 

1A, 2A, 1B and 2b) ALAB-463, 7 NRC 341, 352 (1978) (a licensing board may not base a decision 

on facts which have not been introduced into evidence). Thus, the Board's reliance on 

Dr. Ben-Haim's extra-record statement of contrition constitutes a prejudicial procedural error. 

Moreover, favorable consideration of Dr. Ben-Haim's belated, off the record statements of 

contrition is inconsistent with the Board's overall assessment of Dr. Ben-Haim's attitude. The 

Board concluded that the evidence supported a finding that Dr. Ben-Haim displayed a "cavalier 

attitude toward compliance with the Commission's requirements." LBP-99-4, slip op. at 87. 
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Further, the Board noted, "We observed during the course of the hearing that Dr. Ben-Bairn was not 

forthcoming in all aspects of his testimony." Id. 

The Staff considered and rejected Dr. Ben-Bairn's request in his findings to have his 

statement of contrition treated as a showing of good cause to relax the order against him. See "NRC 

Staff's Findings in Response to Dr. Ben-Bairn's Proposed Findings," (Sept. 16, 1998) at 2. Thus, 

the Board's criticism of the Staff for not considering Dr. Ben-Bairn's statement of contrition is 

unjustified. 

For the reasons specified above, the Commission should grant review of the Board's 

determination in this regard. See 10 C.F.R. § 2.786(b)(4)(iii) and (iv). 

III. Lack of Safety Consequences 

In its decision, the Board found that the Staff had applied appropriate factors but had 

neglected other relevant factors, such as that Dr. Ben-Bairn's conduct resulted in no safety 

consequences, only the potential for such consequences. LBP-99-4, slip op. at 91. The Board's 

underlying assumption that the Staff should have considered that no safety consequences actually 

occurred runs counter to the public interest and raises a substantial and important question of law, 

policy or discretion. See 10 C.F.R. § 2.786(b)(4)(iii). 

The Enforcement Policy at Section VIII states that the NRC will consider the safety 

consequences of the misconduct. Further, the first paragraph of Section VIII states that enforcement 

action will normally be taken when, among other things, the individual "failed to take required 

actions which have actual or potential safety significance." Enforcement Policy, Section VIII 

(emphasis added). 
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Mr. DelMedico described in his testimony the rationale for the sanction imposed against 

Dr. Ben-Haim in the Staffs Order. DelMedico ff. Tr. 659 at 1-13. Consistent with Section VIII of 

the Enforcement Policy, the Staff was concerned with the safety consequences of the misconduct. 

When asked whether the Staffs deliberation was influenced by the fact that there were no safety 

consequences ofDr. Ben-Haim's deliberate misconduct, Mr. DelMedico testified that the Staff was 

concerned with the potential safety consequences ofthe actions of an individual who could influence 

a wide number oflicensees through his consulting work, rather than any actual safety consequences. 

Tr. 721-722. 

For the reasons set forth above, the Commission should grant review of the Board's decision 

in this regard. See 10 C.F.R. § 2.786(b)(4)(iii). 

IV. Duration of the Violation 

Another of the reasons for the Board's reduction of the length of Dr. Ben-Haim' s suspension 

is that, according to the Board, the Staff had not proved that the violation began earlier than 

December 1996, at which time Dr. Ben-Haim called Dr. Elamir's attention to the fact that 

Dr. Moskowitz, the RSO and authorized user named on the license, was not at NMA. LBP-99-4, 

slip op. at 36. The Board's view appears to be that until it became clear to Dr. Ben-Haim that 

Dr. Moskowitz was not ever at NMA Dr. Ben-Haim was not in violation of 10 C.F .R. § 30.1 0. See 

LBP-99-4, slip op. at 91-92. 

The Staffs case did not depend on Dr. Ben-Haim's actual knowledge of Dr. Moskowitz's 

absence, but rather, independent of that matter, on the fact that Dr. Ben-Haim performed RSO and 

authorized user functions from the day NMA began its operations in October and continued to 
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perform them at least until the Staff conducted its inspection in February, 1997, even though 

Dr. Moskowitz never delegated RSO or authorized user duties to Dr. Ben-Haim. 

Furthermore, and more significantly, duration of the violation is not one of the factors 

considered in the Enforcement Policy concerning sanctions to unlicensed individuals. 

Mr. DelMedico testified that the Statement of Consideration on NUREG-1600 makes it clear that 

where deliberate misconduct is involved, one occurrence is enough to cause the Commission to lose 

confidence in the individual. Tr. 715. 

In considering the duration of the misconduct, the Board misapplied applicable Commission 

policy and the Commission should grant review pursuant to 10 C.F .R. § 2. 786(b )( 4 )(iii) regarding 

this matter. 

V. Dr. Elamir' s Culpability 

The Board found that the Staff had not given adequate consideration to Factor 8 in Section 

VIII of NUREG-1600 regarding sanctions to unlicensed individuals, the degree of management 

culpability in the violations. LBP-99-4, slip op. at 92. The Board misses the point where it finds 

that Dr. Ben-Haim, not being a company officer, lacked the authority to order operations to cease 

after Dr. Ben-Haim learned that there was no RSO or authorized user at NMA. As noted above, the 

Staffs case was based on Dr. Ben-Haim' s performing the duties ofRSO and authorized user even 

though he had not been delegated those functions by the only person authorized to so delegate, 

Dr. Moskowitz. The Board's speculation regarding Dr. Ben-Haim's and Dr. Elamir's options in this 

matter and also regarding the significance ofDr. Ben-Haim's appearing at the Staff inspection, LBP-

99-4, slip op. at 93, is extra-record. The Board ' s treatment of this matter constitutes prejudicial error 

and the Commission should grant review to consider the matter. 10 C.F.R. § 2.786(b)(4)(iv). 
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VI. Settlement of the Order Against Dr. Elamir 

In addition to the five factors discussed above, in addressing the sanction to Dr. Ben-Haim, 

the Board also took into account the Staff's settlement with Dr. Elamir. The Board remarked that 

the five-year period of suspension was the same amount of time initially imposed on Dr. Elamir, "for 

essentially the same annunciated rationale, but with respect to whom the Staff later settled for a 

three-year suspension." LBP-99-4 at 90-91, citing Magdy Elamir, MD., (Newark, New Jersey). 

LBP-98-25, 48 NRC 226 (October 8, 1998). The Board stated: "Comparing the proposed five-year 

suspension of Dr. Ben-Haim with the three-year suspension recently approved by the Staff and 

sanctioned by a Licensing Board comprised of the same Administrative Judges as this one with 

respect to Dr. Elamir ... , the five-year period of time is excessive." LBP-99-4, slip op. at 95-96. 

The Board' s reliance on a settlement agreement in a separate proceeding contravenes the 

Commission's longstanding policy on settlement, is not supported by evidence properly in the 

record, and is contrary to public policy. The Commission has long encouraged the settlement of 

contested proceedings. See 10 C.F.R. §§ 2.759, 2.1241. Further, Commission guidance on 

settlement urges boards to encourage negotiation and settlement conferences. Statement of Policy 

on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 19 (1998). 

The Licensing Board closed the record at the conclusion of the evidentiary hearing on 

May 29, 1998. Tr. 898. The Staff entered into a settlement agreement with Dr. Elamir on October 

1, 1998. See Magdy Elamir, MD., 48 NRC 226 (1998). Thus, the Elamir settlement was not 

included in the record of the Ben-Haim proceeding. Consequently, the Board's reliance on the 

Elamir settlement in declaring the Ben-Haim sanction excessive is contrary to the Commission's 

regulations. See e.g., 1 0 C.F .R. § 2. 7 60( c )(1) (an initial decision will be based on the whole record 
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and will include findings and conclusions on all material issues of fact, law, or discretion presented 

on the record). 

In addition to being contrary to public policy, which encourages settlements, comparison 

of the settlement in Elamir with the Staffs sanction in Ben-Haim is not appropriate for other 

reasons. The record in Ben-Haim does not reveal the factors that warranted the settlement agreement 

in Elamir. The settlement agreement in Elamir involved not only an agreement that Dr. Elamir 

would not be involved in NRC-licensed activities for three years but also an agreement that 

Dr. Elamir would immediately surrender NMA's license. Thus, even if it were appropriate to 

compare a settlement and a sanction in an order, the Board's comparison was unwarranted. 

For the reasons set forth above, the Commission should review the Board's reliance on a 

separate settlement agreement because such action raises a substantial question of law, policy or 

discretion and involves a prejudicial procedural error. See 10 C.F.R. § 2.786 (b)(4)(iii) and (iv) . 

CONCLUSION 

For the reasons discussed above, the Commission should grant the Staffs petition for review 

of LBP-99-4. 

Dated at Rockville, Maryland 
this 24th day of February 1999 

Respectfully submitted, 
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