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Accordingly, NEPA practitioners, preservationists, 
project sponsors, applicants, and the general public are 
encouraged to become familiar with and apply the key 
concepts for integrating NEPA and Section 106 
compliance procedures: 

 Begin integration of NEPA and Section 106 processes 
early—the earlier it begins, the better it works. 
 Educate stakeholders on the benefits of integrating, 
through coordination or substitution, the NEPA and 
Section 106 processes. 
 Develop comprehensive planning schedules and 
tracking mechanisms for the NEPA and Section 106 
processes to keep them synchronized. 
 Develop comprehensive communication plans that 
meet agency outreach and consultation requirements to 
maximize opportunities for public and consulting party 
involvement and minimize duplication of effort by 
agency staff.  Plans should specify whether the agency 
will use coordination or substitution. 
 Use NEPA documents to facilitate Section 106 
consultation, and use Section 106 to inform the 
development and selection of alternatives in NEPA 
documents. 
 Develop an integrated strategy to accomplish 
specialized studies to provide information and analysis 
needed under NEPA and Section 106. 
 Complete Section 106 and the appropriate NEPA 
review (Categorical Exclusion, EA, or EIS) before 
issuing a final agency decision. 

 

addressed in 36 C.F.R. § 800.8(c), “Use of the NEPA process 
for section 106 purposes,” authorizes agencies to use the 
procedures and documentation required for the 
preparation of an Environmental Assessment (EA) and 
Finding of No Significant Impact (FONSI) or an 
Environmental Impact Statement (EIS) and Record of 
Decision (ROD) to comply with Section 106 in lieu of 
the procedures in 36 C.F.R. § 800.3 through 36 C.F.R. § 
800.6 of the Section 106 regulations. 

This handbook also provides advice on implementing 
CEQ regulations that require agencies to “integrate the 
NEPA process with other planning at the earliest possible 
time to insure that planning and decisions reflect 
environmental values, to avoid delays in the process, and 
to head off potential conflicts.”1  A 2003 report from the 
NEPA Task Force, Modernizing NEPA Implementation, 
recommended that CEQ develop a handbook to integrate 
the NEPA environmental review with Section 106 and 
other environmental review laws.2  CEQ has issued a 
suite of guidances and memoranda to agencies on topics 
such as improving the efficiency of the NEPA process, 
establishing categorical exclusions, and mitigation and 
monitoring to reaffirm the NEPA principles of early 
integration of statutes and interagency cooperation. 

This handbook is a joint effort between CEQ and the 
ACHP and has benefitted from broad agency review.  It 
is intended to help practitioners take advantage of 
opportunities to coordinate NEPA and Section 106 
compliance procedures to improve environmental 
reviews.  The handbook will also help Federal agencies, 
project sponsors, and applicants identify early in project 
planning when they might benefit from the NEPA-
Section 106 substitution process.  A checklist of 
information needed to complete a legally sufficient 
substitution process is included at the end of the 
handbook to help agencies make an informed decision 
about which approach is most practical in a specific 
situation. 

The ACHP and CEQ understand that agencies will apply 
concepts in this handbook consistent with their own 
mission, policies, and regulations, as well as the CEQ and 
Section 106 regulations to meet the increasingly complex 
challenges of project planning in the 21st century.  

INTRODUCTION 
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Most Federal agencies have their own implementing 
regulations or administrative protocols for implementing 
NEPA or approved program alternatives for Section 106.  
The advice provided in this handbook should serve as a 
foundation from which Federal agencies may develop or 
revise their own procedures or protocols to best suit their 
agencies’ missions, their agencies’ frameworks for 
implementing their programs, and their agencies’ 
approaches to specific undertakings to satisfy the 
requirements of both Section 106 and NEPA. 
 
Recently enacted legislation and administrative policies 
encourage agencies to seek new efficiencies in the 
environmental review process.  Implementing the advice 
and recommendations made in this handbook can help 
agencies achieve these goals.  It is important to recognize, 
however, that special circumstances may impact how an 
agency proceeds through NEPA and Section 106 
compliance.  For example, new legislation can change 
what an agency is required to do, litigation may inform 
agency procedures and policies, an agency may need to 
revisit determinations or decisions, or circumstances may 
dictate expedited timelines.  These special situations can 
challenge agency decision makers in determining the best 
way forward.  As such, CEQ and the ACHP are available 
to provide advice to agencies on a case by case basis as 
these situations arise.  

III.  RELATIONSHIP OF NEPA 
AND SECTION 106 REVIEWS 

   
NEPA and Section 106 reviews may be triggered by a 
Federal or Federally funded, licensed, or permitted action 
and apply whether that action is on Federal, private, state, 
or tribal land.  They share the goal of more informed 
agency decisions with respect to environmental 
consequences, including the effects on historic and 
cultural properties.  Both encourage coordination with 
other environmental reviews. 

NEPA and Section 106 implementation are overseen by 
Federal agencies that have promulgated regulations 
implementing the statutory procedures.  The CEQ 
oversees 40 C.F.R. Parts 1500-1508, Regulations for 
Implementing the Procedural Provisions of the National 
Environmental Policy Act.  The ACHP oversees 36 
C.F.R. Part 800, Protection of Historic Properties.  These 
regulations are similar in several respects.  Both regulatory 
procedures: 

 Authorize development of agency-specific alternative 
procedures provided those procedures meet certain 
standards and approval requirements. 
 Require agencies to gather information on the potential 
effects of the proposed action on historic properties 
and consider alternatives that may avoid or minimize 
the potential for adverse effects. 
 Vary depending on the scope of the proposed action 
and its potential to have environmental effects. 
 Emphasize the importance of initiating the 
environmental review process early in project planning. 
 Emphasize notifying the public about the proposed 
Federal actions and involving the public in the decision 
making process. 
 Require the process to be completed prior to a Federal 
decision. 

 
Distinctions exist between the NEPA and Section 106 
reviews in terms of the types, scope, and geographical 
area of environmental review procedures, the nature of 
public engagement and tribal consultation, information 
requirements, procedures for developing alternatives, 

RELATIONSHIP OF NEPA AND SECTION 106 















  

NEPA and NHPA 

 

 │ 17  

 │  March 2013 

ownership of historic properties, may be subject to the 
confidentiality provisions of Section 304 of the NHPA.  
Further, it may be necessary to withhold protected 
business analysis where the project sponsor or applicant 
wants to keep competitive information confidential.  The 
request for confidentiality is often made early in the 
consultation process.  It is important for an agency to 
carefully review solicitations and information that would 
be released or made available to the general public to 
ensure confidential information is protected as 
appropriate. 

H.  Documentation 
At the end of the NEPA and Section 106 reviews, 
Federal agencies select an alternative to implement.  The 
NEPA review may conclude with documentation of a 
CE, a FONSI for EAs, or a ROD for EISs, or a No 
Action decision.  Only the ROD is a decision document 
under the CEQ regulations.25  The Section 106 process 
normally concludes with documentation of one of three 
findings: “no historic properties affected;” “no adverse 
effect;” or “adverse effect” to historic properties that the 
Federal agency has resolved through the measures they 
have agreed to in an MOA or PA.26  In rare 
circumstances, an agency is unable to resolve adverse 
effects, terminates consultation, and requests the ACHP 
to issue formal advisory comments.27  The agency head 
then concludes the process by providing the ACHP with 
a summary of its decision and evidence of consideration 
of the ACHP’s comments prior to reaching a final 
decision on the undertaking.28  Copies of the agency’s 
response and summary are provided to consulting parties 
and made available to the public.  By statute, Federal 
agencies must conclude the Section 106 process before 
approving the expenditure of funds on an undertaking or 
before the issuance of any license, permit, or approval for 
an undertaking to proceed.29  This requirement does not 
apply to the use of funds for non-destructive planning, 
provided that such actions do not restrict the subsequent 
consideration of alternatives to avoid, minimize, or 
mitigate the undertaking’s adverse effects on historic 
properties.30 

Applicants are likely to carry out a significant amount of 
the work including the following: gathering and providing 

baseline information on resources that may be impacted 
by the proposed action; administrative and technical 
facilitation of public engagement and tribal consultation; 
and helping to prepare or review draft documentation.  
Officials may authorize an applicant to initiate 
consultation with the SHPO/THPO and other consulting 
parties with the exception of Indian tribes by notifying 
the SHPO/THPO.31  This delegation authority does not 
extend to an agency’s government-to-government 
relationship with Indian tribes.  The Federal agency alone 
is responsible for all findings and determinations under 
Section 106, and for government-to-government 
consultation with Indian tribes.  

RELATIONSHIP  OF NEPA AND SECTION 106 
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106 information.  The agency should clearly describe the 
form and format of public meetings, hearings, or listening 
sessions,46 and clarify that Section 106 will be coordinated 
with the EIS process; including how and when that 
coordination will take place.  The agency should present 
this information in plain language so that diverse 
members of the public and potential consulting parties 
can understand what will be discussed.  In addition, the 
public should be given enough information so that it can 
determine whether, or how, comments might be provided 
and considered by the agency. 

When an EIS is being prepared, agencies consider 
alternatives that address the purpose and need for the 
action47 and the affected environment, meaning the 
environment of the area to be potentially affected or 
created by the alternatives under consideration.48  As 
stated earlier, the “cultural resources” that are to be 
identified and assessed as part of the affected 
environment include a broader array of properties than 
the “historic properties” defined in Section 106.  For 
example, the identification of cultural resources when 
preparing an EIS might include resources such as cultural 
institutions, resources that embody cultural practices, and 
sacred sites that do not otherwise meet the definition of a 
historic property. 

By initiating consultation with the SHPO, THPO, tribes, 
Native Hawaiian organizations, and other consulting 
parties early in the process, the agency can begin to 
identify historic properties and effects to historic 
properties before the early drafting stages of the cultural 
resources section of the EIS.  An agency may plan the 
timing of Section 106 consultation and the extent and 
timing of sharing EIS related information with consulting 
parties, to maximize the opportunity for Section 106 
consultation to assist in describing the affected 
environment and in the development of alternatives for 
the EIS.  Consulting parties can contribute information 
that is relevant and timely to both procedures.  
Consulting parties can provide the agency with new 
information, suggestions, and creative options that might 
help it to better understand the impacts associated with 
its potential and proposed alternatives or in developing 
new alternatives.  Agencies should be aware that initial 

ROAD MAP FOR COORDINATION 

alternatives might need to be reevaluated, revised, or 
modified as additional information about historic 
properties and potential effects come to light.  The 
administrative record should document all relevant 
discussions and reviews. 

3.  Preparing the EIS 
An EIS includes the analysis of the environmental 
impacts of each reasonable alternative.  The relative scope 
of this analysis depends upon the level of probable effects 
and the complexity of the proposed alternative, and 
should be informed by consultation with the SHPO/
THPO, affected Indian tribes, and Native Hawaiian 
organizations under Section 106, particularly with regard 
to the potential for large scale properties of religious or 
cultural significance.  The agency should include any 
information obtained from the Section 106 consultation 
in the draft EIS sections on affected environment and 
impacts, subject to the confidentiality provisions of 
Section 304 of the NHPA.  This ensures that 
determinations regarding which alternatives to advance 
for detailed analysis and which alternative is selected as 
the preferred alternative are made with an appropriate 
awareness of historic preservation concerns. 

In addition to consultation, the EIS and Section 106 
processes typically require specialized studies, including 
historic resource surveys, to fill data gaps.  The EIS may 
need to include such studies for all alternatives, and 
Section 106 may require more detailed studies, 
particularly in the area of potential effects, for the 
preferred alternative.  Agencies will want to establish the 
timing and specifications for specialized studies so that 
sufficient information is available to meet the 
requirements for both the EIS and Section 106 at each 
step in the compliance process, particularly with regard to 
the alternative that may likely be selected.  Early 
consideration and coordination of the EIS and Section 
106 processes will help achieve this, avoid duplication of 
effort, and lessen the risk that issues raised late in the 
process will require development of additional 
alternatives specifically to address historic property 
concerns. 
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4.  Public Comment 
By including Section 106 information in the Notices of 
Availability (NOA) and other public notices, agencies 
may meet the Section 106 requirements for public 
notification together with the EIS public review and 
comment requirements.  The draft EIS or preliminary 
draft EIS can also be used to facilitate consultation 
efforts, including the development of draft MOAs and 
PAs.  Public comments received by the agency should be 
considered in the identification of historic properties, the 
assessment of effects, and in the resolution of adverse 
effects. 

5.  Record of Decision 
When there is a need to resolve adverse effects to historic 
properties, the agency develops mitigation measures that 
are typically memorialized in the signed MOA or PA.  
These documents should be included in the final EIS or 
ROD.  Agencies and applicants should ensure there is an 
adequate mechanism for monitoring compliance with 
those measures, and that any commitments made in the 
final EIS and MOA or PA are supported by the 
appropriate authority, resources, and funding. 

Opportunities for Coordination: 

 Include language in any notification of scoping 
(including NOI) stating how it meets Section 106 
public notification requirements. 
 Ensure all public communications and scoping 
meetings include relevant Section 106 information. 
 Use scoping and Section 106 consultation to identify 
historic resources and key issues, especially landscape 
level concerns. 
 Develop an integrated strategy for completing studies 
to fill data gaps that meet information standards and 
timing requirements for both the EIS and Section 106 
processes. 
 Include information obtained from the Section 106 
consultation in the draft EIS or preliminary draft EIS 
sections on affected environment, impacts, and 
potential mitigation for public review and comment to 
help meet Section 106 documentation requirements 
(remember to keep in mind confidentiality concerns). 

 Include any draft MOA and PA in the Appendices of 
the Draft EIS.  Include the draft final or final MOA or 
PA in an Appendix to the final EIS. 
 Update the public on the status of the EIS and Section 
106 reviews on agency Web sites, if available. 
 Keep tribes and Native Hawaiian organizations 
informed by including project information and the 
proposed schedule at all regular meetings. 
 Review comments received through the EIS process to 
identify any unresolved cultural, historic, and/or tribal 
issues. 
 Where appropriate to resolve adverse effects, describe 
the mitigation commitments in the decision record.   
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practitioners to use in preparing or reviewing a draft EIS 
or EA used for Section 106 purposes.  This checklist 
should be particularly helpful for those practitioners 
working through the substitution approach for the first 
time.     

1.  Notification (36 C.F.R. § 800.8(c))   
An agency must provide advance notice to the ACHP 
and SHPO/THPO that it intends to use the process and 
documentation for preparing an EA/FONSI or EIS/
ROD to comply with Section 106 in lieu of 36 C.F.R. § 
800.3 through § 800.8.  Agencies may prepare a 
comprehensive project schedule and communication plan 
at this time to assist with internal coordination and timely 
completion of all substitution requirements.  Roles and 
responsibilities should be clearly specified.  This is also a 
good opportunity to ensure that agency decision making 
authority and staff and other resources are aligned to 
support successful execution of the plan.    

2.  Identifying Consulting Parties  
(36 C.F.R. § 800.8(c)(1)(i))   
Section 106 is predicated on the active involvement of 
consulting parties.  Agencies must keep them informed 
and engaged.  An agency intending to use 36 C.F.R. 
§800.8(c) must identify consulting parties (standard 36 
C.F.R. § 800.8(c)(1)(i)) during NEPA scoping consistent 
with the comprehensive project schedule and 
communication plan.  Identifying and engaging diverse 
consulting parties (as defined in 36 C.F.R. § 800.2(c)) at 
this time is vital to explain the structure and context of 
the substitution process and to avoid potential confusion 
about the forthcoming NEPA process and 
documentation.  Stakeholders may be unfamiliar with the 
substitution process, and agencies should explain the 
opportunities for enhancing stakeholder participation, as 
well as the efficiencies for the agency, and be prepared to 
respond to questions.  The agency must ensure all 
consulting parties are included in any notification and 
distribution lists for NEPA documents, and that the 
ACHP is included in the notification and distribution 
when the agency is preparing a draft EIS and EIS.51   

3.  Identifying Historic Properties  
(36 C.F.R. § 800.8(c)(1)(ii)) &  
Involving the Public (36 C.F.R. § 800.8(c)(1)(iv)) 
As an agency develops its alternatives for an EA or EIS, 
it must determine its area of potential effects and make a 
reasonable and good faith effort to identify historic 
properties in the area of potential effects.52  This effort 
must include consultation with consulting parties.  
Agencies may phase the scope and timing of their 
identification efforts to synchronize with their 
consideration of alternatives in the NEPA process, 
provided consideration of historic properties is 
commensurate with the assessment of other 
environmental factors.  Where large land areas or large 
corridors are involved, final identification and evaluation 
of properties may be deferred through execution of a PA 
or in the ROD.  When an agency defers completion of 
final identification of historic properties, it should 
establish the likely presence of historic properties for each 
alternative through background research, consultation, 
and the appropriate level of field identification, taking 
into account the number of alternatives, the magnitude of 
the undertaking and its likely effects, and the views of the 
SHPO/THPO and any other consulting party.53 

The results of the agency’s identification and evaluation 
efforts must be clearly identified in the NEPA documents 
so that agencies may effectively use draft NEPA 
documents as a way to share information with the 
public54 and consulting parties during public comment 
periods.  If draft documents are not normally made 
available for public review and comment (such as 
preliminary draft EISs or draft EAs), agencies will need to 
consider how they will provide that information to the 
public and consulting parties.  Providing the public the 
opportunity to review NEPA documents without an 
opportunity to provide comments will typically not be 
sufficient to satisfy Section 106 public involvement 
requirements. 

ROAD MAP FOR SUBSTITUTION 
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4.  Consulting on Effects  
(36 C.F.R. § 800.8(c)(1)(iii)) 
The NEPA documentation must clearly state the agency’s 
determination of effect, and this information must be 
provided to the SHPO/THPO and other consulting 
parties for their review and comment.  To focus and help 
expedite the consulting party’s review, the agency can 
send a draft or final NEPA document to the consulting 
parties and inform them where the relevant Section 106 
information is located and how the NEPA document 
does or will address Section 106 findings and 
determinations.  Where the Section 106 process can be 
concluded with a finding that no historic properties are 
affected or that there are no adverse effects, the agency 
must clearly state that finding in the final NEPA 
document (EA or EIS). 

5.  Resolving Adverse Effects  
(36 C.F.R. § 800.8(c)(1)(v)) 
Where the assessment of effects finds that there are 
potential adverse effects to historic properties, the agency 
consults to develop alternatives and proposed measures 
that might avoid, minimize, or mitigate those adverse 
effects.  Substitution does not relieve an agency of its 
Section 106 responsibility to resolve adverse effects to 
historic properties through consultation.  Alternatives and 
proposed measures that are developed through that 
consultation must be described in the EA, draft EIS 
(DEIS), or EIS.  The description in the NEPA document 
should not be the first time the consulting parties see the 
measures proposed for resolving adverse effects. 

6.  Providing Opportunity for Review and 
Objection (36 C.F.R. §§ 800.8(c)(2-3)) 
Agencies must submit the EA, DEIS, or EIS to the 
SHPO/THPO and other consulting parties for review.  A 
DEIS or final EIS must also go to the ACHP for 
review.55  During or prior to the time allowed for public 
review and comment during the EA or EIS process or 
the review required by Section 800.8(c)(2)(i) (if these do 
not coincide), a consulting party may report an objection 
to the agency that the process has not met the standards 
of Section 800.8(c)(1) or that the resolution of adverse 
effects is inadequate.56  Consequently, the comprehensive 
project schedule must include sufficient time for the 

opportunity for review and the possibility of an objection.  
Agencies planning to publish a Record of Decision 30 
days after the publication of the final EIS should note 
that the opportunity for review and objection must occur 
prior to publication of the final EIS. 

If there is an objection, the agency shall refer the 
objection to the ACHP for its opinion, which the ACHP 
has 30 days to provide.57  If the ACHP does not agree 
with the objection or does not respond within 30 days, 
the agency may proceed to conclude its NEPA and 
Section 106 reviews.  When the ACHP agrees with the 
objection, the agency takes the ACHP opinion into 
account in reaching a final decision regarding the issue 
following the process set out at 36 C.F.R. § 800.8(c)(3)(i). 

7.  Terminating the Substitution Process 
If, as the result of an objection under 36 C.F.R. § 800.8(c)
(2)(ii) or during consultation to resolve adverse effects, 
disagreement reaches a point where the substitution 
process is no longer prudent, then agencies may return to 
the appropriate step in the standard Section 106 process 
with notification to consulting parties.  This notification 
must be in writing and state how previous steps met the 
standard procedural requirements and how the agency 
intends to meet the remaining Section 106 procedural 
requirements.  If such a situation arises, the agency 
should consider meeting with all consulting parties to 
explain the specifics of complying with Section 106 and 
how it will continue to engage consulting parties.  It is 
also helpful for the agency to develop a comprehensive 
project schedule to avoid unnecessary delays.  The agency 
can still make use of opportunities to coordinate the 
remaining steps in the Section 106 process with the 
remaining NEPA review process, as outlined earlier in 
this handbook.    

8.  Concluding the Substitution Process  
(36 C.F.R. § 800.8(c)(4)) 
Following review of the EA, DEIS, or EIS and resolution 
of any objections under 36 C.F.R. § 800.8(c)(3) and 
before approving the undertaking, the agency must 
conclude the Section 106 substitution process.  If, during 
preparation of the EA or EIS, an agency found there 
were no adverse effects to historic properties from the 
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proposed undertaking, it documents this in the EA or 
EIS. 

When the agency is preparing an EA and there are 
adverse effects to historic properties, then the agency will 
have to develop an MOA (or a PA under 36 C.F.R. § 
800.14(b)) or consider formal ACHP comments to 
conclude the Section 106 process before making the 
decision whether to proceed with the proposed action.  A 
FONSI should make it clear that adverse effects have 
been resolved and an MOA, PA, or formal ACHP 
comment process was concluded.  Use of a mitigated 
FONSI does not replace the requirement and procedures 
in the regulations implementing Section 106 to conclude 
the process with an MOA, PA, or ACHP comment. 

If during preparation of an EIS, an agency finds there 
would be adverse effects from the proposed undertaking, 
it must document the resolution of those effects in one of 
the following ways: (1) incorporating a description of the 
agency’s binding commitment to measures to avoid, 
minimize, or mitigate such effects in the ROD, if such 
measures were proposed in the DEIS or EIS and 
available for the consulting parties’ review and 
opportunity to object; (2) executing an MOA in 
compliance with 36 C.F.R. § 800.6(c); or (3) receiving 
ACHP formal comments under 36 C.F.R. § 800.7 and 
responding to them.  When an agency makes a binding 
commitment to mitigation measures in the ROD, the 
ROD should be specific regarding who will do what.  The 
ROD should also include such administrative provisions 
as a process for any continued consultation during 
implementation, timelines for implementation, 
procedures for post-review discoveries, a dispute 
resolution process, and a provision addressing future 
changes to the undertaking as described in 36 C.F.R. § 
800.8(c)(5). 

A final point to consider is whether the proposed action 
is a program or complex action occurring in stages.  For 
example, when a programmatic EA or EIS is being 
completed and there will be subsequent project specific 
NEPA documents, a PA may be used to conclude the 
Section 106 process for the programmatic EA or EIS.  A 
PA will document the agreement of signatories on a 
process for ongoing or future Section 106 responsibilities.  

In instances where an agency believes that future 
flexibility may be needed, a PA can include amendment 
and dispute resolution procedures. 

C.  Challenges of the Substitution Process 
The timing of the decision to pursue a substitution 
approach is extremely important.  This decision must be 
made very early in the planning process and before either 
the Section 106 or NEPA review is substantively 
underway.58  

At that early stage, agencies should devise a strategy for 
involving the SHPO, THPO, and consulting parties and 
for meeting the requirements of 36 C.F.R. § 800.8(c)(1)-
(2).  A good working relationship with the relevant SHPO 
or THPO will help the substitution approach move 
forward more smoothly.  Consider any agency-specific 
policies or practices that might complicate the process, 
such as delegation to local governments or applicants to 
act in the Federal agency’s stead.  In addition, take into 
consideration those responsibilities, including 
government-to-government consultation with Indian 
tribes that cannot be delegated.  Finally, consider whether 
the SHPO is involved in a state environmental review, in 
which case the scope of their state role and authority 
needs to be taken into consideration.  This could include 
a state environmental review with overlapping 
requirements that have distinct provisions.   

ROAD MAP FOR SUBSTITUTION 
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the agency is continuing the substitution approach and 
not reverting to the standard Section 106 process. 

Although CEQ’s regulations allow an agency to adopt 
another agency’s EA or EIS to fulfill its NEPA 
requirements,63 such an adoption on its own may not 
fulfill the adopting agency’s Section 106 responsibilities 
unless specifically written into a Section 106 compliance 
agreement.  Such a stipulation in an MOA or PA should 
be explicit regarding how another Federal agency may 
join the process and sign the agreement at a later date 
should its role in the program or undertaking be defined 
after the agreement has been executed.  In the event that 
such a stipulation is not included in an MOA or PA, an 
agency should consult with the appropriate SHPO/
THPO, ACHP, and other consulting parties to determine 
the necessity and extent of any further Section 106 
review. 

When mitigation is used to resolve adverse effects, 
agencies should incorporate the monitoring of Section 
106 mitigation measures with mitigation monitoring 
under NEPA, ESA, or other environmental review laws 
and track them concurrently.  In 2011, CEQ issued 
guidance about the importance of monitoring mitigation 
measures that agencies commit to making when they 
finalize their NEPA documents and issue their decision, 
both for ensuring that the mitigation commitments are 
implemented and for assessing their efficacy in mitigating 
the action’s impacts to the environment.64  Consistent 
with the basic NEPA tenets of public participation, as 
well as recent executive directives on openness and 
transparency in government, the guidance encourages 
agencies to make information about mitigation 
monitoring available to the public.  Similarly, agencies 
resolving adverse effects to historic properties under 36 
C.F.R. § 800.8(c), particularly when formalizing the 
mitigation through a ROD rather than MOA or PA, 
should ensure that the monitoring and reporting on the 
status of agreed-upon mitigation is available to consulting 
parties and the general public as the action proceeds.  An 
example of how the agency can meet this obligation is to 
post regular status reports on the implementation of the 
project’s mitigation measures on its Web site. 

VII.  TIMING OF DECISIONS 
AND CONTINUING 
COLLABORATION 
The goal of the Section 106 process is for agencies to 
identify historic properties potentially affected by a 
proposed undertaking, assess the effects of the 
undertaking, and seek ways to avoid, minimize, or 
mitigate any adverse effects.  The initiation of Section 106 
should occur early in project planning and in advance of 
an agency making binding decisions regarding the 
location, design, and siting of a project.  By statute, the 
Section 106 requirements must be met prior to an agency 
approving the expenditure of funds on an undertaking 
(other than funds for non-destructive planning) or prior 
to issuance of a license, permit, or approval needed by the 
undertaking.  Further, an agency must complete the 
NEPA and Section 106 reviews before signing a decision 
document. 

The NEPA review may conclude with a CE, a FONSI, or 
a ROD.  Under CEQ regulations, CEs, EAs, FONSIs, 
and EISs are not decision documents.  Agencies should 
avoid issuing NEPA documents that present a final 
agency decision before they have completed their Section 
106 process because the Section 106 process may result in 
a finding that requires the NEPA document to be revised 
or supplemented. 

If the undertaking is modified after approval of the 
FONSI or the ROD in a manner that changes the 
undertaking or alters its effects on historic properties, or 
if the agency official fails to ensure that the measures to 
avoid, minimize, or mitigate adverse effects (as specified 
in either the FONSI or the ROD, or in the binding 
commitment in the MOA) are carried out , then the 
agency must notify the ACHP and all consulting parties 
that supplemental NEPA documentation will be 
completed or that the agency will revert to the standard 
Section 106 process by completing the procedures in 36 
C.F.R. §§ 800.3-800.6, as necessary.62  The supplemental 
process must be coordinated with consulting parties and 
meet the same requirements under 36 C.F.R. § 800.8(c) as 
the original NEPA documentation in those cases where 
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VIII.  LESSONS LEARNED AND 
BEST PRACTICES 
Finally, whether using coordination or substitution, it is 
important to keep track of any lessons learned to share 
within the agency or with other agencies to assist in 
making the process more efficient and manageable in the 
future.  Best management practices should also be shared 
with CEQ and the ACHP and made available on agency 
Web sites.  If agencies that have mastered the use of 
substitution share their successes, then other agencies 
may be more amenable to applying this process to their 
actions and take the opportunity to garner similar 
benefits.  By sharing information, CEQ and the ACHP 
can also determine the type of training that will be most 
helpful to diverse practitioners and stakeholders.  Sharing 
information also enables CEQ and the ACHP to stay 
abreast of trends that inform our policies and procedures. 

IX.  CONCLUSION 
This handbook is intended to help NEPA and Section 
106 practitioners administer or participate in NEPA and 
Section 106 processes in an effective and efficient manner 
in the 21st century.  Going forward, the NEPA and 
Section 106 review processes should never be considered 
in isolation or as sequential environmental reviews that 
never intersect and operate under different schedules and 
requirements.  The current paradigm for environmental 
reviews advanced by CEQ and the ACHP envision these 
reviews occurring simultaneously, continually exchanging 
information, and allowing determinations and 
recommendations in one to inform the other.  
Coordination or substitution not only improves the 
efficiency of the review procedures, but ultimately allows 
for the fullest consideration of effects to historic 
properties.  Rather than allowing the lag in initiating 
Section 106 reviews to result in delays in NEPA review, 
the Section 106 process should be integrated with the 
NEPA review process–either through coordination or 
substitution. 

The ultimate goal for both NEPA environmental reviews 
and Section 106 is to ensure the Federal Government 
considers the effects of its actions upon the environment, 
acts in the public interest, works efficiently, and makes 
decisions in an open, efficient, and transparent manner.  
Integrating the NEPA and Section 106 review processes 
fulfills the goals set forth in NEPA and the CEQ 
regulations, and by the ACHP in its Section 106 
regulations.  These significant environmental reviews 
have been in existence for almost five decades and are 
still relevant.  By applying this handbook to future 
reviews, environmental and historic review processes will 
be synchronized to improve the overall decision making 
for proposed projects. 
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ATTACHMENT B 
TEXT OF 36 C.F.R. § 800.8(c) 

Use of the NEPA process for Section 106 purposes. An agency 
official may use the process and documentation required 
for the preparation of an EA/FONSI or an EIS/ROD to 
comply with section 106 in lieu of the procedures set 
forth in §§ 800.3 through 800.6 if the agency official has 
notified in advance the SHPO/THPO and the Council 
that it intends to do so and the following standards are 
met. 

(1) Standards for developing environmental documents to comply 
with Section 106. During preparation of the EA or draft 
EIS (DEIS) the agency official shall: 

(i) Identify consulting parties either pursuant to § 
800.3(f) or through the NEPA scoping process with 
results consistent with § 800.3(f); 

(ii) Identify historic properties and assess the effects 
of the undertaking on such properties in a manner 
consistent with the standards and criteria of §§ 800.4 
through 800.5, provided that the scope and timing of 
these steps may be phased to reflect the agency 
official's consideration of project alternatives in the 
NEPA process and the effort is commensurate with 
the assessment of other environmental factors;  

(iii) Consult regarding the effects of the undertaking 
on historic properties with the SHPO/THPO, Indian 
tribes and Native Hawaiian organizations that might 
attach religious and cultural significance to affected 
historic properties, other consulting parties, and the 
Council, where appropriate, during NEPA scoping, 
environmental analysis, and the preparation of NEPA 
documents; 

(iv) Involve the public in accordance with the 
agency’s published NEPA procedures; and 

(v) Develop in consultation with identified consulting 
parties alternatives and proposed measures that might 
avoid, minimize or mitigate any adverse effects of the 

undertaking on historic properties and describe them 
in the EA or DEIS. 

(2) Review of environmental documents. 

(i) The agency official shall submit the EA, DEIS or 
EIS to the  SHPO/THPO, Indian tribes and Native 
Hawaiian organizations that might attach religious 
and cultural significance to affected historic 
properties, and other consulting parties prior to or 
when making the document available for public 
comment. If the document being prepared is a DEIS 
or EIS, the agency official shall also submit it to the 
Council. 

(ii) Prior to or within the time allowed for public 
comment on the document, a SHPO/THPO, an 
Indian tribe or Native Hawaiian organization, another 
consulting party or the Council may object to the 
agency official that preparation of the EA, DEIS or 
EIS has not met the standards set forth in paragraph 
(c)(1) of this section or that the substantive resolution 
of the effects on historic properties proposed in an 
EA, DEIS or EIS is inadequate. If the agency official 
receives such an objection, the agency official shall 
refer the matter to the Council. 

(3) Resolution of objections. Within 30 days of the agency 
official’s referral of an objection under paragraph (c)(2)(ii) 
of this section, the Council shall review the objection and 
notify the agency as to its opinion on the objection. 

(i) If the Council agrees with the objection: 

(A) The Council shall provide the agency official 
and, if the Council determines the issue warrants 
it, the head of the agency with the Council’s 
opinion regarding the objection. A Council 
decision to provide its opinion to the head of an 
agency shall be guided by the criteria in appendix 
A to this part. The person to whom the Council 
addresses its opinion (the agency official or the 
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head of the agency) shall take into account the 
Council’s opinion in reaching a final decision on 
the issue of the objection. 

(B) The person to whom the Council addresses 
its opinion (the agency official or the head of the 
agency) shall prepare a summary of the decision 
that contains the rationale for the decision and 
evidence of consideration of the Council’s 
opinion, and provide it to the Council. The head 
of the agency may delegate his or her duties 
under this paragraph to the agency’s senior Policy 
Official. If the agency official’s initial decision 
regarding the matter that is the subject of the 
objection will be revised, the agency official shall 
proceed in accordance with the revised decision. 
If the final decision of the agency is to affirm the 
initial agency decision, once the summary of the 
final decision has been sent to the Council, the 
agency official shall continue its compliance with 
this section. 

(ii) If the Council disagrees with the objection, the 
Council shall so notify the agency official, in which 
case the agency official shall continue its compliance 
with this section. 

(iii) If the Council fails to respond to the objection 
within the 30 day period, the agency official shall 
continue its compliance with this section. 

(4) Approval of the undertaking. If the agency official has 
found, during the preparation of an EA or EIS that the 
effects of an undertaking on historic properties are 
adverse, the agency official shall develop measures in the 
EA, DEIS, or EIS to avoid, minimize, or mitigate such 
effects in accordance with paragraph (c)(1)(v) of this 
section. The agency official’s responsibilities under 
Section 106 and the procedures in this subpart shall then 
be satisfied when either: 

(i) a binding commitment to such proposed measures 
is incorporated in  

(A) the ROD, if such measures were proposed in 
a DEIS or EIS; or 

(B) an MOA drafted in compliance with              
§ 800.6(c); or 

(ii) the Council has commented under § 800.7 and 
received the agency's response to such comments. 

(5) Modification of the undertaking. If the undertaking is 
modified after approval of the FONSI or the ROD in a 
manner that changes the undertaking or alters its effects 
on historic properties, or if the agency official fails to 
ensure that the measures to avoid, minimize or mitigate 
adverse effects (as specified in either the FONSI or the 
ROD, or in the binding commitment adopted pursuant to 
paragraph (c)(4) of this section) are carried out, the 
agency official shall notify the Council and all consulting 
parties that supplemental environmental documents will 
be prepared in compliance with NEPA or that the 
procedures in §§ 800.3 through 800.6 will be followed as 
necessary. 
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National Historic Preservation Act:  

http://www.achp.gov/docs/nhpa%202008-final.pdf 

 

National Environmental Policy Act:  

http://ceq.hss.doe.gov/laws and executive orders/
the nepa statute.html 
 
Protection of Historic Properties, 36 C.F.R. Part 800:  

http://www.achp.gov/regs-rev04.pdf 

 

Regulations for Implementing NEPA, 40 C.F.R. Parts 
1500-1508: 

http://ceq.hss.doe.gov/ceq regulations/
regulations.html 

 

ACHP’s Guidance on Section 106:  

http://www.achp.gov/work106.html 

 

ACHP’s Guidance on Section 106 Program 
Alternatives:  

http://www.achp.gov/progalt/ 

 

Section 106 Archaeology Guidance:  

http://www.achp.gov/docs/ACHP%
20ARCHAEOLOGY%20GUIDANCE.pdf 

 

ACHP’s Office of Native American Affairs:  

http://www.achp.gov/nap.html 

 

Collaboration in NEPA: A Handbook for 
Practitioners:  

http://ceq.hss.doe.gov/nepa/nepapubs/
Collaboration in NEPA Oct2007.pdf. 

 

Modernizing NEPA Implementation:  

http://ceq.hss.doe.gov/publications/
modernizing nepa implementation.html 

 

CEQ Guidance on the “Appropriate Use of Mitigation 
and Monitoring and Clarifying the Appropriate Use of 
Mitigated Findings of No Significant Impact:” 

http://ceq.hss.doe.gov/current developments/docs/
Mitigation and Monitoring Guidance 14Jan2011.pdf 

 

CEQ Guidance on Categorical Exclusions:    

http://ceq.hss.doe.gov/ceq regulations/
NEPA CE Guidance Nov232010.pdf. 
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