UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
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Units 1 and 2)
September 2, 1998

ORDER

The Petitioners, Committee for Safety at Plant Zion, Mr.
Randy Robarge, and Mr. Edwin D. Dienethal have filed a petition
to intervene in the July 24, 1998 no significant hazards
consideration finding made by the NRC Staff with respect to the
March 30, 1998 license amendment application of the Applicant,
Commonwealth Edison Company, for its Zion Nuclear Power Station,
Units 1 and 2. The Petitioners assert that their petition is
filed pursuant to the August 12, 1998 Federal Register notice, 63
Fed. Reg. 43,200, 43,217 (1998). According to the Petitioners,
that notice provides persons with an interest in the Staff’s
finding an opportunity to file a petition to intervene. In their
petition, the Petitioners also seek a stay of the implementation

of the Staff’s no significant hazards consideration finding.
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The Petitioners shall show cause why their August 18, 1998
petition should not be dismissed as precluded by the Commission’s
regulations, 10 C.F.R. § 50.58(b) (6). That regulation
specifically prohibits the Commission from entertaining any
petition seeking a hearing on, or review of, the Staff’'s
significant hazards consideration determination, except upon the
Commission’s own initiative. Further, contrary to the
Petitioners’ assertion in its intervention petition, the
Commission’s August 12, 1998 Federal Register notice does not
appear on its face to invite persons interested in the Staff’s
finding to file intervention petitions or requests for a hearing.
The Petitioners’ response to this Order shall be filed so that it
is in the hands of the Licensing Board and counsel for the NRC
Staff and the Applicant by the close of business, Friday,
September 11, 1998. The replies of the NRC Staff and the
Applicant shall be filed so that they are in the hands of the
Licensing Board and counsel for the Petitioners by the close of
business Monday, September 21, 1998.

Although in their petition the Petitioners request a stay of
the implementation of the Staff’'s no significant hazards
consideration finding, the Petitioners do not address the
traditional four criteria applicable for obtaining such relief.
In determining whether to grant emergency injunctive relief, the

Commission has long applied the following four factors set forth
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in Virginia Petroleum Jobbers Association v. Federal Power

Commission, 259 F.2d 921, 925 (D.C. Cir. 1958):

1) whether the moving party has made a strong showing
that it i1s likely to prevail on the merits;

2) whether the moving party will be irreparably
injured unless a stay is granted;

3) whether the granting of a stay would harm other
parties; and

4) where the public interest lies.
Indeed, these four factors have been incorporated into the
Commission regulations, gsee 10 C.F.R. § 2.788(e), and any reqguest
for emergency injunctive relief must address these criteria.

Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-

94-3, 39 NRC 95, 100 n.5 (1994). As the proponents of an order
seeking a stay, the Petitioners have the burden of persuasion on

each of the four criteria. 10 C.F.R. § 2.732; Alabama Power Co.

(Joseph M. Farley Nuclear Plant, Units 1 and 2), CLI-81-27, 14
NRC 795, 797 (1981). By not addressing these criteria, the
Petitioners have failed to meet their burden. Therefore, we must

deny the Petitioners’ stay request. Yankee Atomic, CLI-94-3, 39

NRC at 100 n.5; Texas Utilities Electric Co. (Comanche Peak Steam

Electric Station, Unit 2), CLI-93-2, 37 NRC 55, 58 n.2 (1993).

Moreover, we note that nothing in the Petitioners’ intervention
petition demonstrates any irreparable injury to Petitioners from
the denial of a stay -- the most crucial factor in making a stay

determination. Accordingly, the request for a stay is denied.



It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD
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Thomas S. Moore, Chairman
Administrative Judge
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Jerr§ R. Kline
dmlnlstratlve Judge
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Rockville, Maryland [
September 2, 1998
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