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Currently pending with the Licensing Board is the second of two dispositive motions filed

by Joint Intervenors,1 this one with respect to what has been labeled as Environmental

Contention 1:  The FSEIS fails to adequately characterize baseline (i.e., original or pre-mining)

groundwater quality.2   See [Joint Intervenors’] Motion for Summary Disposition on

Environmental Contention 1 (June 13, 2014) at 1 [hereinafter Joint Intervenors Contention 1

Dispositive Motion].  Applicant/licensee Strata Energy, Inc.,3 (SEI) and the NRC staff both

1 Joint Intervenors are the Natural Resources Defense Council and the Powder River
Basin Resource Council.

2 Previously, in a July 25, 2014 ruling the Board granted the dispositive motions of the
NRC staff and Strata Energy, Inc., regarding environmental contention 4/5A and dismissed that
contention from further consideration in the upcoming evidentiary hearing on admitted
contentions.  See Licensing Board Memorandum and Order (Ruling on Summary Disposition
Motion Regarding Environmental Contention 4/5A) (July 25, 2014) at 2 (unpublished).   

3 On April 25, 2014, the staff notified the Board that, in accord with
10 C.F.R. § 2.1202(a), the SEI license had been issued, effective immediately.  See Letter from
Christopher C. Hair, NRC Staff Counsel, to Licensing Board (Apr. 25, 2014) at 1S2.  Although

(continued...)
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oppose Joint Intervenors’ environmental contention 1 summary disposition request.  See NRC

Staff Answer to [Joint Intervenors’] Motion for Summary Disposition on Contention 1 (July 3,

2014) at 1 [hereinafter Staff Response]; [SEI] Response in Opposition to Intervenors’ Motion for

Summary Disposition at (July 3, 2014) at 1 [hereinafter SEI Response].

For the reasons set forth herein, we deny Joint Intervenors’ motion for summary

disposition regarding environmental contention 1. 

I.  BACKGROUND

As originally admitted by the Board, the focus of environmental contention 1 was 

purported deficiencies in the analysis of baseline groundwater water quality in the

environmental report (ER) portion of SEI’s then-pending application to possess and use Atomic

Energy Act (AEA) section 11.z source material and AEA section 11.e(2) byproduct material

pursuant to 10 C.F.R. Part 40 in the operation of SEI’s proposed Ross In Situ Recovery (ISR)

Uranium Project site in Crook County, Wyoming.4   See LBP-12-3, 75 NRC 164, 192S95 (2012). 

Subsequently, with the March 2013 issuance of the staff’s draft supplement to the agency’s

generic environmental impact statement (GEIS) on ISR facilities providing the staff’s preliminary

National Environmental Policy Act (NEPA) assessment of the SEI proposed action, Joint

3(...continued)
section 2.1213(a) afforded Joint Intervenors the opportunity to seek a stay of this staff action, no
such request was filed.  The SEI license nonetheless is subject to any merits determination the
Board might make relative to each of Joint Intervenors’ pending admitted contentions. 

4 As outlined by the Commission in its decision in Sequoyah Fuels Corp. (Gore,
Oklahoma Site), CLI-03-15, 58 NRC 349 (2003), section 11.e(2) byproduct material is that
material, as defined by AEA section 11.e(2), 42 U.S.C. § 2014e(2), that is “the tailings or wastes
produced by the extraction or concentration of uranium or thorium from any ore processed
primarily for its source material content.”  This byproduct material category was created in 1978
by the Uranium Mill Tailings Radiation Control Act to afford the NRC regulatory jurisdiction over
mill tailings at active and inactive uranium milling sites.  See Sequoyah Fuels, CLI-03-15,
58 NRC at 353S54.
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Intervenors sought to “resubmit” their admitted contentions, including environmental

contention 1, as a challenge to the staff’s draft GEIS supplement.  Their request was granted

with respect to environmental contention 1, the Board concluding in a July 2013 ruling that the

so-called “migration tenet” permitted such a result.  See LBP-13-10, 78 NRC 117, 136 (2013),

reconsideration denied, Licensing Board Memorandum and Order (Denying Motion for

Reconsideration of LBP-13-10 Ruling Regarding Environmental Contention 4/5A or,

Alternatively, to Admit Amended Contention) (Aug. 27, 2013) (unpublished). 

Subsequently, in February 2014 the staff put forth its final GEIS supplement, which

prompted another motion from Joint Intervenors regarding, among other things, environmental

contention 1, urging that by reason of the migration tenet or amendment, this issue statement

(along with the other three admitted contentions) be allowed to go forward as a challenge to the

final GEIS supplement.  For environmental contention 1, the Board found it unnecessary to

reach the amendment issue as the Board agreed with Joint Intervenors that this contention

would migrate.  See Licensing Board Memorandum and Order (Ruling on Motion to

Migrate/Amend Existing Contentions and Admit New Contentions Regarding Final Supplement

to [GEIS])) (May 23, 2014) at 7 (unpublished) [hereinafter Board Final GEIS Supplement Order]. 

Thereafter, in accord with the general schedule for this proceeding, Joint Intervenors 

filed the pending dispositive motion described above regarding environmental contention 1.  

II.  ANALYSIS

A. Summary Disposition Standards

For proceedings such as this one conducted pursuant to the 10 C.F.R. Part 2, Subpart L

“simplified” hearing procedures, see LBP-12-3, 75 NRC at 208, summary disposition motions

are to be resolved in accord with the same standards for dispositive motions that are utilized for
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“formal” hearings as set forth in 10 C.F.R. Part 2, Subpart G.  See 10 C.F.R. § 2.1205(c).  Under

Subpart G, 10 C.F.R. § 2.710 provides that summary disposition may be entered with respect to

“all or any part of the matters involved in the proceeding” if the motion, along with any

appropriate supporting materials (including affidavits, discovery responses, and documents),

shows that there is “no genuine issue as to any material fact and that the moving party is

entitled to a decision as a matter of law.”  Id. § 2.710(a), (d)(2).

The party proffering the motion bears the burden of making the requisite showing by

providing “a short and concise statement of the material facts as to which the moving party

contends that there is no genuine issue to be heard.”   Id. § 2.710(a).  A party opposing the

motion must counter any adequately supported material facts provided by the movant with its

own “short and concise statement of the material facts as to which it is contended there exists a

genuine issue to be heard,” with the recognition that, to the degree the responsive statement

fails to contravene any adequately supported material facts proffered by the movant, the

movant’s facts “will be considered to be admitted.”  Id.

The Commission has provided the following additional guidance regarding summary

disposition motions:

The [section 2.710] standards are based upon those the federal
courts apply to motions for summary judgment under Rule 56 of
the Federal Rules of Civil Procedure. . . .  When a motion for
summary disposition is made and supported as described in our
regulations, “a party opposing the motion may not rest upon []
mere allegations or denials,” but must state “specific facts showing
that there is a genuine issue of fact” for hearing.  It is not
sufficient, however, for there merely to be the existence of “some
alleged factual dispute between the parties, for “the requirement is
that there be no genuine issue of material fact.”  “Only disputes
over facts that might affect the outcome” of a proceeding would
preclude summary disposition.  “Factual disputes that are . . .
unnecessary will not be counted.”

The correct inquiry is whether there are material factual
issues that “properly can be resolved only by a finder of fact
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because they may reasonably be resolved in favor of either party.” 
At issue is not whether evidence “unmistakably favors one side or
the other,” but whether “there is sufficient evidence favoring the
non-moving party” for a reasonable trier of fact to find in favor of
that party.  If the evidence in favor of the non[-]moving party is
“merely colorable” or “not significantly probative,” summary
disposition may be granted.

In ruling on a motion for summary disposition a licensing
board (or presiding officer) should not, however, conduct a “trial
on affidavits.”  At this stage, “the judge’s function is not himself to
weigh the evidence and determine the truth of the matter but to
determine whether there is a genuine issue for [hearing].”  “The
evidence of the non-movant is to be believed, and all justifiable
inferences are to be drawn in his favor.”  If “reasonable minds
could differ as to the import of the evidence,” summary disposition
is not appropriate.  Caution should be exercised in granting
summary disposition, which may be denied if “there is reason to
believe that the better course would be to proceed to a full
[hearing].”

Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-10-11,

71 NRC 287, 297S98 (2010) (footnotes omitted) (quoting Anderson v. Liberty Lobby,

477 U.S. 242, 247S52, 255 (1986) (emphasis in original)).  

With these standards again in mind, we turn to Joint Intervenors’ dispositive motion.

B. Environmental Contention 1

In its May 2014 decision, the Board set forth environmental contention 1 as follows:

Environmental Contention 1:  The [final supplemental
environmental impact statement (FSEIS)] fails to adequately
characterize baseline (i.e., original or pre-mining) groundwater
quality.

CONTENTION:  The FSEIS fails to comply with
10 C.F.R. §§ 51.90-94, 10 C.F.R. Part 40,
Appendix A, and NEPA because it lacks an
adequate description of the present baseline (i.e.,
original or pre-mining) groundwater quality and fails
to demonstrate that groundwater samples were
collected in a scientifically defensible manner,
using proper sampling methodologies.  The
FSEIS’s departure from NRC guidance serves as
additional evidence of these regulatory violations.
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NRC, NUREG-1569, Standard Review Plan for In
Situ Leach Uranium Extraction License
Applications, §§ 2.7.1, 2.7.3, 2.7.4 (2003).

Board Final GEIS Supplement Order attach. A, at 1.  With this contention admitted and slated

for consideration at the upcoming evidentiary hearing scheduled to begin in late September

2014, if granted, Joint Intervenors’ summary disposition request would have the effect of

resolving the “merits” of this issue in their favor and potentially requiring that the staff, with the

assistance of SEI, do additional work in gathering, analyzing, and presenting in an further GEIS

supplement information regarding what Joint Intervenors refer to as the “baseline” groundwater

quality associated with the Ross facility.  On the other hand, denial of this motion, would result

in this issue, along with environmental contentions 2 and 3, remaining part of the upcoming

evidentiary hearing, with any decision about the merits of its validity to be resolved in a Board

initial decision.

1.  Joint Intervenors’ Position on Environmental Contention 1

Joint Intervenors declare that the resolution of environmental contention 1 turns on a

disputed legal issue and two undisputed facts.  The legal issue, they assert, is “whether the

NRC is required to collect robust baseline water quality information, and establish baseline

water quality levels, during the NEPA process and before issuance of an ISR license,” while the

two undisputed factual issues are the staff’s failure to (1) collect the groundwater quality

information necessary to establish baselines; and (2) set such baselines.  Joint Intervenors

Contention 1 Dispositive Motion at 8S9.  Citing to NEPA and Council on Environmental Quality

(CEQ) implementing regulations, in particular 40 C.F.R. §§ 1502.15-.16, Joint Intervenors

contend that baseline water quality information must be collected as part of NEPA and the

agency’s licensing process, not after the permitting process is completed.  Moreover, citing

10 C.F.R. Part 40, App. A, Criterion 5 and 7, they maintain that NRC’s NEPA-implementation
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regulations require the same thing, as does a principal staff guidance document, NUREG-1569,5

which is the staff’s standard review plan for ISR license applications.  In this regard, Joint

Intervenors quote various provisions of NUREG-1569 sections 2.7.1, 2.7.2, and 2.73 that they

assert indicate that the staff in preparing an EIS must, in conjunction with the applicant, collect

comprehensive baseline water quality information that will allow the staff to evaluate the

potential environmental impacts of ISR facility operation on groundwater quality.  See id.

at 9S12.  

Joint Intervenors further contend that SEI and staff arguments about why such

comprehensive steps are not required as part of the staff’s NEPA analysis process, or so can

be competed after license issuance, do not “hold water” for three reasons.  First, Joint

Intervenors maintain, the SEI and staff assertion that 10 C.F.R. § 40.32(e)’s preclusion of

licensing prior to the “commencement of construction,” as that term is defined in section 40.4,

does not foreclose gathering the type of comprehensive baseline water quality information that

Joint Intervenors believe is needed.  Pointing out that the term “construction” as defined under

section 40.4 excludes “‘borings to determine . . . preconstruction monitoring to establish

background information related to . . . the environmental impacts of construction or operation, or

the protection of environmental values,’” and that the statement of considerations supporting the

adoption of this definition in 2011 indicated that this exclusion includes “any ‘monitoring wells

that are only intended to be used to collect background data or perform background aquifer

testing,’” Joint Intervenors maintain that SEI and the staff cannot avoid collection of appropriate

water quality data and the establishment of appropriate baselines by asserting that the activities

necessary to obtain this information are precluded prelicensing as section 40.4 “construction.” 

5 Office of Nuclear Material Safety and Safeguards (NMSS), NRC, Standard Review
Plan for In Situ Leach Uranium Extraction License Applications, NUREG-1569 (June 2003)
(ADAMS Accession No. ML032250177).  
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Joint Intervenors Contention 1 Dispositive Motion at 12 (quoting 10 C.F.R. § 40.4 (emphasis

supplied) and Licenses, Certifications, and Approvals for Materials Licensees, 76 Fed.

Reg. 56,951, 56,956 (Sept. 15, 2011)).  Further, according to Joint Intervenors, the SEI and staff

argument that the collection of this type of comprehensive information must await ISR facility

licensing is contradicted by a 2011 Commission statement of considerations response to a

comment that the proposed “construction” definition would allow applicants to undertake

preconstruction activities that themselves would have environmental impacts or foreclose

alternatives.  Noting that the Commission responded that the activities being allowed were

outside the Commission’s regulatory authority, Joint Intervenors assert that the agency cannot,

on the one hand, avoid NEPA review of the impacts of conducting baseline groundwater testing

efforts as not constituting “federal actions,” while at the same time allowing SEI to avoid

conducting groundwater quality testing until the NEPA process is complete on the ground that

these activities are part of a federal action that cannot be undertaken absent license issuance. 

See id. at 13.  

Joint Intervenors maintain as well that additional support for the proposition that the

collection of baseline water quality data is not prohibited by section 40.32(e) can be found in

rulings by this Board and the licensing board presiding over the Powertech proceeding

concerning the Dewey-Burdock ISR facility in South Dakota.  With regard to Powertech, they

assert that board has consistently indicated that the “preconstruction monitoring” permitted by

section 40.4 includes an adequate assessment of baseline water quality.  And, they declare, in

admitting environmental contention 1 for litigation and in our July 2013 and May 2014 migration

rules regarding this contention, this Board found that the SEI/staff argument that

section 40.32(e)-prohibited activities precluded baseline information-gathering efforts of the type

sought by Joint Intervenors was mistaken as well.  See id. at 13S14.  
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A second purported deficiency identified by Joint Intervenors in the SEI and staff

arguments about why the measures they champion for establishing a comprehensive water

quality baseline are inappropriate is the SEI/staff failure to acknowledge the requirements of

CEQ regulations and judicial rulings mandating that an agency must obtain the data necessary

to assess environmental impacts adequately, including any incomplete information relevant to

reasonably foreseeable significant adverse impacts essential to making a reasoned choice

among alternatives that can be obtained without exorbitant costs.  See id. at 15.  In making this

assertion, however, Joint Intervenors acknowledge that 

the fact that comprehensive baseline water quality information
must be collected and considered in the NEPA process does not
mean SEI was required to establish the entire groundwater
monitoring network that will be used during operations as part of
the NEPA process. . . .  [W]hat is necessary is simply a
scientifically rigorous data collection effort, and an appropriate
methodology to use that data to disclose and consider baseline
water quality levels. Accordingly, in the event SEI or the Staff
assert that Joint Intervenors’ legal argument, if adopted by the
Board, would force SEI to establish its entire well monitoring
network before the license issues, they will be fundamentally
mischaracterizing Joint Intervenors’ position.

Id. at 16 (citations omitted).   

Finally, according to Joint Intervenors, the staff’s NEPA obligations in conjunction with its

obligations under the agency’s regulations and guidance, in particular the data collection and

baseline water quality establishment efforts detailed in NUREG-1569, makes it apparent that, 

notwithstanding the SEI and staff assertions to the contrary, it is unacceptable for the collection

of this data to occur after the NEPA and licensing processes are completed.  In particular, Joint

Intervenors declare, the extensive efforts required in NUREG-1569 and the agency’s regulatory

scheme to characterize the potential effects of the Ross project on groundwater are exactly

what the NEPA process is for as it requires the collection of necessary information on a

project’s potential environmental effects before a licensing decision is made.  See id. at 16S18.  
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The staff thus having made its environmental impacts determination before it had

completed the NEPA review process, Joint Intervenors declare that the staff’s decision to issue

a Part 40 license to SEI authorizing it to possess and use AEA section 11.z source and

section 11.e(2) byproduct materials pursuant to 10 C.F.R. Part 40 in operating the Ross facility

before the staff had the information necessary to make such a decision requires that the SEI

license be vacated and the matter remanded to the staff with the direction that, relative to

establishing the requisite baseline water quality, the staff bring the GEIS supplement into

compliance with NEPA’s requirements.  See id. at 18.  

2. NRC Staff’s Position on Environmental Contention 1

Initially, in providing its description of the applicable legal standards associated with

Joint Intervenors’ contention, the staff acknowledges that under 10 C.F.R. § 51.45, an ISR

applicant is required to provide in its ER a description of the affected environment, which would

incorporate sufficient data to permit the agency to develop an independent analysis of that

description.  Additionally, the staff declares, under Part 40, Appendix A, an applicant is required

to provide proposed specifications relating to, among other things, siting, operation,

decontamination, decommissioning, and reclamation of mills and tailings or waste systems and

sites.  The staff further states that these criteria, which were developed for conventional milling

sites but have been applied to ISR facilities, establish a two-pronged water quality data

collection protocol for applicants and licensees in that (a) Appendix A, Criterion 7 requires the

collection of “baseline” water quality information at least one year prior to major site construction

that describes existing site groundwater conditions; and (b) Appendix A, Criterion 5B(5) requires

prior to the commencement of operations that water quality information must be collected that is

to be used to set the “Commission approved background concentration” of groundwater
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constituents that will, in turn, be employed to detect lixiviant excursions and establish aquifer

restoration standards once uranium recovery is completed.  See Staff Response at 8S9.

Relative to Criterion 7, the staff maintains that this provision requires two groundwater

monitoring programs.  One, which must be conducted at least one year prior to the beginning of

major construction at a proposed facility, is a pre-operational program that must provide

complete baseline data on the proposed ISR site and its environs in accord with NUREG-1569,

section 2.7, or that must outline procedures to characterize this information prior to major

construction in accord with Criterion 7 and Regulatory Guide 4.14.  Additionally, the staff

acknowledges that section 51.45(b) mandates that an applicant submit site characterization

groundwater quality information relative to the staff’s environment review.  This, the staff

indicates, is the SEI-submitted information that is described in the staff’s final GEIS supplement

as “pre-licensing, site characterization” groundwater information, as distinct from the water

quality information SEI will be required to provide after license issuance, but prior to

commending operations, in accord with Appendix A, Criterion 5B(5).  According to the staff, the

latter information is intended to address Criterion 5B(5)’s requirement that at the point of

compliance, i.e., the site specific location in the upper aquifer where the groundwater protection

standard must be met, a hazardous constituent must not exceed (1) the constituent’s

Commission-approved background concentration in the groundwater, which is also referred to

as its respective value; (2) the respective value given in the table in Appendix A, paragraph 5C,

if the constituent is listed and the background level is below the value listed; or (3) a

Commission-established alternate concentration limit.  And the conditions governing how a

constituent background concentration is to be developed are, the staff maintains, established

via a license condition, which in the SEI license is condition 11.3 that (1) requires SEI to

establish background water quality data for the facility ore zone and overlying and underlying
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aquifers prior to wellfield lixiviant injection; and (2) specifies the specific standards and criteria

for obtaining information needed to satisfy Criterion 5B(5)(a)’s requirements.  See id. at 9S10

& n.39.   

With regard to Joint Intervenor’s arguments as to why they are entitled to summary

disposition on environmental contention 1, the staff asserts that Joint Intervenors’ position is

premised on a “fundamental misunderstanding” of the applicable requirements.  According to

the staff, in declaring that the staff has failed to collect the “baseline” information necessary to

perform the requisite NEPA analysis, Joint Intervenors have used the term “baseline” too

broadly, encompassing two different types of groundwater quality information that are collected

and employed for two different purposes.  According to the staff, only the first type of data

outlined in its legal analysis above, i.e., pre-licensing site characterization information, is

required under section 51.45(b) and Criterion 7 to be collected prior to license issuance and

must be analyzed in the staff’s environmental analysis, such as is the case in section 3.5.3.3 of

the final GEIS supplement regarding the Ross facility that is at issue here.  The staff contrasts

this with the post-licensing pre-operational background water quality information that the staff

asserts is gathered under Criterion 5B(5) to establish the water quality standards in designated

regulatory compliance monitoring wells used to detect lixiviant excursions and establish the

standards for aquifer restoration after uranium recovery is over.  According to the staff, this is

monitoring data, which SEI is required to collect for the Ross facility under condition 11.3 of its

license, is different from the “baseline” groundwater information that the staff utilizes to perform

its NEPA analysis prior to licensing.  See id. at 12S14.

The staff also emphasizes that, in its view, there is no statutory or regulatory

requirement that an applicant submit the type of monitoring data required under license

condition 11.3 prior to license issuance or that this type of information be available to the staff to
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conduct its pre-licensing NEPA analysis.  See id. at 14.  Nor does the absence of this

monitoring information, the staff asserts, mean that the staff lacks sufficient information to

consider an ISR project’s impacts under NEPA.  Referencing section 5.3.4 of NUREG-1748, the

staff’s environmental review guidance associated with materials licensing actions, the staff

declares that what is required is site-specific and regional data on groundwater quality “in

‘sufficient detail to provide the necessary data for other reviews dealing with water resources.’”

Id. at 15 (quoting NMSS, NRC, Environmental Review Guidance for Licensing Actions

Associated with NMSS Programs, NUREG-1748, at 5-8 (Aug. 2003) (ADAMS Accession

No. ML032540811).  According to the staff, the site characterization information an applicant

must submit under section 51.45(b) and Appendix A, Criterion 7, combined with any responses

to staff requests for additional information (RAI), allows the staff to evaluate the quality of

groundwater that may be impacted by ISR operations and determine how those activities might

reasonably affect that quality.  And in this instance, the staff declares, the information SEI

provided in its application regarding its Criterion 7 pre-operational monitoring program (which

staff asserts Joint Intervenors did not challenge) and in its RAI responses was, as evidenced in

particular by section 3.5.3.3 of the staff’s final GEIS supplement, used by the staff in preparing

its NEPA analysis.  See id. at 15S16.  

This makes it clear, the staff asserts, that Joint Intervenors’ premise that prior to license

issuance the necessary groundwater quality data was not collected or assessed by the staff in

the context of its environmental review is incorrect.  Rather, the staff maintains, the SEIS

assesses all the groundwater information necessary for the staff to meet its obligations under

NEPA and Part 51 to characterize adequately the affected environment and the Ross facility’s

reasonably foreseeable impacts without the need to collect the monitoring data required by

Criterion 5B(5).  Moreover, the staff states, Joint Intervenors do not appear to be arguing that
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Criterion 5B(5) monitoring information, in isolation, was required to be assessed prior to license

issuance, but instead treat both the section 51.45(b)/Criterion 7 and the Criterion 5B(5)

information, which should be distinct, as a single set of “baseline” information.  By conflating

these two data types, the staff argues, Joint Intervenors’ statement that it is not necessary to

establish the entire Criterion 5B(5) monitoring well network to gather the necessary information

for NEPA purposes does not account for the deficiencies in the Criterion 5B(5) monitoring data

that would result from establishing background concentrations gathered pursuant to Joint

Intervenors’ recommended data collection approach.  Besides being less comprehensive than

the regime imposed on SEI by license condition 11.3, Joint Intervenors’ approach would also

divorce the collection of Criterion 5B(5) background concentration information from the area and

timeframe closest to the beginning of facility operations, thereby rendering the data less useful

for its intended regulatory purposes of setting pre-operational groundwater quality standards at

designated monitoring wells used to detect lixiviant excursions and establishing standards for

post-operational aquifer restoration, effectively imposing prejudicial changes on the

already-adequate pre-licensing collection of comprehensive baseline data under Criterion 7. 

See id. at 16S17.

Given Joint Intervenors’ mixing of two distinct groundwater collection and analysis

requirements and discounting of the actual groundwater collection and assessment activities

that were undertaken relative to the staff’s NEPA analysis of the Ross facility, the staff asserts

that Joint Intervenors have failed to show they are entitled to summary disposition regarding

environmental contention 1.  Further, the staff declares, Joint Intervenors’ additional arguments

concerning the number of monitoring wells asserted to be sufficient to gather “baseline”

groundwater quality information, along with the assertions in the expert affidavits they provide in

support of their dispositive motion regarding the impacts of the Nubeth site, biased
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concentration samples, and other perceived deficiencies in the staff’s analysis of groundwater

quality information relative to the Ross facility site, clearly indicate the existence of a material

factual dispute over the adequacy of that analysis that is inappropriate to attempt to resolve in

the context of a dispositive motion.  See id. at 17S18.  

3.  SEI’s Position on Environmental Contention 1

For its part, SEI maintains that Joint Intervenors’ dispositive motion centers on a flawed

legal interpretation regarding the adequacy of groundwater quality data necessary to meet an

applicant’s and the staff’s pre-licensing NEPA responsibilities, as contrasted with the

post-licensing, pre-operational data the agency requires to establish the adequacy of the

applicant’s “Commission-approved background” groundwater quality standards.  SEI asserts

that this is apparent given the list of site activities that section 40.32(e) declares to be

“pre-construction,” and so permissible to undertake prior to obtaining an NRC license, which

includes site well drilling with a limited scope necessary to develop a site’s baseline

groundwater quality data.  This can be contrasted, SEI declares, with the list of prohibited

construction activities, which the staff indicated in the 2011 final construction rule and a

subsequent letter to a license applicant cannot include the installation of a complete monitoring

well network.  See SEI Response at 4S5.  Moreover, SEI maintains, while Appendix A,

Criterion 7, requires that an applicant conduct a minimum of twelve months of pre-operational

monitoring to provide a complete baseline for the purpose, among others, of setting site

groundwater quality standards, this is an effort that NUREG-1569, Chapter 2, makes clear is

less extensive than the groundwater data gathering effort an applicant is required to undertake

post-licensing to establish an adequate “Commission-approved background” groundwater

quality standard.  See SEI Response at 5S6.  
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According to SEI, this distinction is also evident from Appendix A, Criterion 5B(5), which

establishes “Commission-approved background” groundwater quality standard that is the

primary groundwater protection goal for ISR wellfield restoration after operations cease.  This is

further indicated, SEI asserts, in NUREG-1569, Chapter 5, as that chapter states in the context

of discussing post-licensing facility operations that the final determination of a

“Commission-approved background” groundwater quality standard requires complete wellfield

installation, including the monitoring well networks above, below, and around the wellfield, and

an analysis of detailed groundwater quality data from inside and outside the wellfield to

determine groundwater protection controls such as upper control limits (UCLs) for (1) early

identification of potential lixiviant excursions; and (2) post-operational restoration target values

for a range of NRC-approved, site-specific, constituents of concern.  SEI further declares that

this post-licensing, pre-operational complete wellfield installation process, which is based on

well-accepted industry experience and is implemented through license conditions and standard

operating procedures, provides a control system that incorporates pump testing to determine

lixiviant confinement, mechanical integrity testing to assure proper well installation, and UCL

identification to serve as an excursion early warning system to protect adjacent underground

drinking water sources, as well as sets the stage for post-operation groundwater quality

restoration.  See id. at 6S7.   

Also indicative of this distinction, SEI maintains, is the relationship between

NUREG-1569 and the section 40.32(e) construction rule.  NUREG-1569, Chapter 2, which

concerns site characterization, addresses the requirements for license applications relative to

establishing the “baseline” mandated by Criterion 7, which is specifically tailored towards

pre-license issuance characteristics of a proposed ISR site across a wide range of resources

areas that include, among others, groundwater conditions.  NUREG-1569, Chapter 5, on the
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other hand, represents the staff’s requirements for developing a Criterion 5

“Commission-approved background,” which is the foundation for all other operational and

restoration groundwater standards at the site.  But, SEI asserts that “Commission-approved

background” cannot be developed without fully delineating an ISR-amenable ore body and

constructing a full wellfield with complete monitoring networks, activities that would be

inconsistent with section 40.32(e)’s restriction on any pre-licensing construction activities.  See

id. at 7S8.  Further, according to SEI, Joint Intervenors’ continued assertion that pre-licensing

“baseline” standards are equivalent to the post-licensing “Commission-approved background”

standards is contrary to agency precedent that allows a distinction relative to the level of license

application data submitted.  See id. at 8 (citing Hydro Resources, Inc. (Crownpoint Uranium

Project), LBP-99-30, 50 NRC 77 (1999), petition for review denied, CLI-00-12, 52 NRC 1

(2000)).  

Finally, SEI argues that Joint Intervenor’s statement of material facts not in dispute does

not support their motion because they continue to equate pre-licensing “baseline” standards

with post-licensing “Commission-approved background” standards, thereby creating a material

factual dispute with SEI and the staff.  And SEI maintains as well that Joint Intervenors’

repeated references to “appropriate” baseline water quality per NRC regulations and guidance

further demonstrate the existence of material factual disputes because SEI and the staff have

vigorously questioned the information in Joint Intervernors’ arguments and supporting affidavits

about what “appropriate” means in the context of the NRC’s ISR regulatory program.  See id.

at 8S9.

4. Licensing Board Ruling Regarding Environmental Contention 1

As Joint Intervenors have framed environmental contention 1, in interposing a summary

disposition request regarding that contention what Joint Intervenors seemingly would be
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seeking is a Board ruling to the following effect:  The staff, in constructing its NEPA-mandated

final GEIS supplement description of the affected environment that, in turn, provides the basis

by which the staff would evaluate the current quality of the groundwater that may be impacted

by Ross site ISR operations and determine how those ISR activities might reasonably affect that

groundwater quality, was provided and utilized information regarding the existing state of

groundwater quality in the vicinity of the Ross facility.  This information was, as a matter of law,

materially deficient such that the staff’s final GEIS supplement evaluation fails to comply with

NEPA.  Moreover, given this contention’s references to the agency’s regulations, in particular

Part 40, Appendix A, and the staff’s standard review plan guidance for ISR facility licensing in

NUREG-1569, in conjunction with Joint Intervenors’ repeated arguments regarding the import of

Appendix A, Criterion 7 and 5B(5), our anticipation would have been that, in an effort to

establish that there are no material facts as to which there is a genuine issue to be heard, Joint

Intervenors would have sought to demonstrate that some vital information component mandated

by the regulations was not properly provided to or considered by the staff.  And arguably that

would be the case if Joint Intervenors were asserting that the information that was required

pre-licensing to complete this staff NEPA analysis was what would be generated via the

groundwater quality assessment regime imposed under condition 11.3 to SEI’s Part 40 license,

which both SEI and the staff concede has not yet been undertaken.     

But Joint Intervenors concede that “the NEPA process does not mean SEI was required

to establish the entire groundwater monitoring network that will be used during operations as

part of the NEPA process.”  Joint Intervenors Contention 1 Dispositive Motion at 16.  Rather,

they assert that “what is necessary is simply a scientifically rigorous data collection effort, and

an appropriate methodology to use that data to disclose and consider baseline water quality

levels.”  Id.  And as both the staff and SEI correctly acknowledge, see Staff Response at 17S18;
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SEI Response at 8S9, this puts into play numerous factual disputes about what SEI and the staff

purportedly did, or should have done, in collecting, verifying, and analyzing the data that

actually was used to generate the staff’s groundwater impacts analysis in section 3.5.3.3 of the

final GEIS supplement.  Because material issues of fact relating to environmental contention 1

thus remain in controversy, we cannot grant Joint Intervenors’ summary disposition request.  

Consequently, this contention will now move forward to be considered at an evidentiary

hearing in which the Board anticipates that, based on their previous filings, Joint Intervenors

may provide evidence to establish the validity of one or more of their various claims that the

staff’s NEPA analysis in its final GEIS supplement is fatally deficient, which include their

assertions that the staff’s analysis:

(a) fails to provide a thorough technical discussion on how a valid scientific and

statistical representation of the pre-licensing baseline required for NEPA analysis

purposes was developed for the Ross project; 

(b) lacks viability because it lacks samples collected from wells hydraulically up

gradient of the disturbed area; 

(c) was not prepared in compliance with section 120(a)(2) of the Comprehensive

Environmental Response, Compensation, and Liability Act of 1980 (CERCLA),

42 U.S.C. § 9620(a)(2); 

(d) lacks a proper supporting basis for the final GEIS supplement’s impact

conclusions because the data in tables 3-6 and 3-7 are biased to high values due

to (1) improper well installation (e.g., the impacts of drilling operation oxidizing

fluids and the failure to screen monitoring wells through the entire ore zone (OZ)

sand horizon to eliminate a high bias towards ground water contamination when

a sample is obtained only from the aquifer’s ore-rich interval), (2) development
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(e.g., the impacts of air lifting), and (3) previous ISR mining at Nubeth (e.g., the

lack of a pre-industrial baseline value and the impact of the 1976 lixiviant

injection);

(e) fails to show that a sufficient number of randomly located wells were used to

collect representative proposed aquifer exemption zone groundwater samples; 

(f) fails to provide a valid scientific or technical rationale for not using the

post-licensing measurements taken under license condition 11.3 as the

pre-licensing measurements for NEPA baseline purposes; 

(g) fails to explain how post-licensing, pre-operational measurements will provide

unbiased data for assessing post-licensing impacts given (1) the possible

contamination of pre-licensing measurements by the combined effects, prior to

sampling, of drilling, casing, well development, and testing of numerous injection

and recovery wells, (2) the mechanical and chemical effects associated with

previous and ongoing exploratory drilling to delineate the economically-viable

uranium recovery boundaries of the Lance District, (3) operational wellfields

possibly are degrading post-licensing water quality measurements in subsequent

adjacent monitoring wells targeting the same aquifers, and (4) the problems with

the data reported for the Irigaray Project, Mine Unit 1;

(h) contains 2011 data in section 3.5.3.3 the significance of which is not

explained relative to 2009 and 2010 values and which tends to show the

degradation of water quality parameters from mechanical and chemical

disturbance of the ore zone during pre-licensing drilling operations and well

development so as to raise questions about whether the NEPA baseline data will
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be representative for the purpose of assessing post-licensing impacts after

numerous wellfield wells are drilled; 

(i) fails in final GEIS supplement tables 3.6 and 3.7 to acknowledge utilizing the

proper at least absent specific endorsement/adoption of that guidance by the

five-member Commission in an appropriate context statistical methods for

evaluating individual wells prior to grouping them and calculating an average or

range for the aquifer horizon; and 

(j) fails to provide sufficient information to conclude that the regional water quality

in the ore zone exceeds the Environmental Protection Agency drinking water

Maximum Concentration Limits (MCLs) for uranium and radium-226.

See Joint Intervenors Contention 1 Dispositive Motion exh. 1, at 3-19 (Joint Third Declaration of

Dr. Richard Abitz and First Declaration of Dr. Lance Larson on Behalf of [Joint Intervenors]

(Mar. 31, 2014)); id. exh. 2, at 2-13 (Second Declaration of Dr. Richard Abitz on Behalf of [Joint

Intervenors] (May 6, 2013)).  In contrast, our expectation is that the staff and SEI will provide

evidence that seeks to establish the adequacy of the staff’s final GEIS supplement,

notwithstanding the various specific deficiencies outlined by Joint Intervenors in their evidentiary

presentation.6    

6 In this regard, we note that SEI has repeatedly referred to NUREG-1569, the staff’s
standard review plan guidance for ISR applications, as “Commission-approved guidance,”
noting that before the document was finalized it was the subject of a public comment process.
SEI Response at 5 & n.4.  It is generally recognized that a staff guidance document such as
NUREG-1569 is not considered binding on a licensing board, see Areva Enrichment Servs.,
LLC (Eagle Rock Enrichment Facility), CLI-11-4, 74 NRC 1, 8 n.35 (2011); Entergy Nuclear Vt.
Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-08-25, 68 NRC 763, 798 (2008),
at least absent specific endorsement/adoption of that guidance by the five-member Commission
in an appropriate context.  Nothing before us suggests that the applicable provisions of
NUREG-1569 have received such a Commission imprimatur.  See Notice of Availability of a
Standard Review Plan (NUREG-1569) for Staff Reviews for in Situ Leach Uranium Extraction
License Applications, 68 NRC 51,034, 51,036 (Aug. 25, 2003) (in staff-issued Federal Register

(continued...)
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III.  CONCLUSION

Having concluded based on the submissions of the parties that, in accord with

10 C.F.R. § 2.1205(c), there are material facts in dispute as to which there is a genuine issue to

6(...continued)
notice announcing availability of NUREG-1569 following public comment opportunity, noting that
“standard review plans cannot be used to promulgate regulatory requirements”).  To the degree
that SEI maintains that any portion of the staff’s NUREG-1569 guidance applicable to this issue
statement should be binding on the Board, it should provide its authority for that proposition in
its initial statement of position.   
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be heard, the Board rejects Joint Intervenors’ request for summary disposition of environmental

contention 1.    

_________________________

For the foregoing reasons, it is twelfth day of August 2014, ORDERED, that Joint

Intervenors’ June 13, 2014 motion for summary disposition of Environmental Contention 1 is

denied. 

THE ATOMIC SAFETY
   AND LICENSING BOARD

                                                            
G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

                                                            
Richard F. Cole
ADMINISTRATIVE JUDGE

                                                            
Craig M. White
ADMINISTRATIVE JUDGE

Rockville, Maryland

August 12, 2014
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