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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE COMMISSION 

In the Matter of: 

DTE ELECTRIC COMPANY 

(Fermi Nuclear Power Plant, Unit 3) 

) 
) 
) 
) 
) 

Docket No. 52-033-COL 

 
APPLICANT’S REPLY BRIEF OPPOSING SUA SPONTE  

CONSIDERATION OF TRANSMISSION ISSUES 
 

INTRODUCTION 

In accordance with the Secretary’s Order, dated July 11, 2014, DTE Electric 

Company (“DTE”) replies to the parties’ briefs on the request to approve sua sponte review of 

two issues involving the environmental evaluation of offsite transmission corridors.  The 

Intervenors’ brief does not directly address the legal issues raised by the Board in LBP-14-09.  

Instead, the Intervenors rehash — and in most instances merely excerpt — the Board’s views in 

LBP-14-09.  The only new material offered by the Intervenors raises new issues, fails to 

recognize the scope of the ESBWR design, and is irrelevant to the issues on which sua sponte 

review is sought.  With respect to the NRC Staff’s brief opposing sua sponte review, DTE agrees 

with the overall conclusion and supporting legal analysis, though some clarification is warranted 

on the extent to which the offsite transmission corridor can be considered to be “federalized.”  

Overall, the standards for sua sponte review have not been met. 

DISCUSSION 

A. The Intervenors’ Motion Does Not Support Sua Sponte Review  

The Intervenors argue (at 4) that, after they raised transmission corridor impacts 

as an untimely contention, the NRC Staff “neglect[ed] to add analysis of the transmission 

corridor” in the DEIS and FEIS.  This assertion is simply false.  As even the Board recognized, 
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each of the issues that comprised the subject matter of the Intervenors’ rejected contention was 

discussed in the ER, DEIS, and FEIS, including the transmission corridor route and potential 

impacts on historic and cultural resources, endangered or threatened species, and wetlands.1  In 

addition, as DTE explained in its July 28 Brief, the likely environmental impacts in the offsite 

transmission corridor were discussed in detail throughout the FEIS.  This includes the 

environmental attributes of the anticipated transmission corridor and the impacts of transmission 

corridor construction and operation in Chapters 2, 4, and 5, respectively.2  Chapter 4 also 

contains a “bounding analysis” of potential wetland impacts from transmission line construction, 

while Chapter 10 includes an overall cost-benefit analysis that specifically addresses offsite 

transmission impacts, including adverse impacts, mitigation measures, and costs.  The 

Intervenors’ claims that these issues have been ignored are simply unfounded. 

The Intervenors (at 6, citing LBP-14-09 at n.141) suggest that the NRC Staff in 

the FEIS is trying to “interpret” its way out of its NEPA responsibilities.  But, the two cases cited 

by the Board address different circumstances than those here.  In Ctr. for Biological Diversity v. 
                                                 
1  Memorandum and Order (Denying Intervenors’ Motion for Resubmission of Contentions 

3 and 13, for Resubmission of Contention 23 or its Admission as a New Contention, and 
for Admission of New Contentions 26 and 27), dated April 30, 2013. 

2  The environmental impacts of developing the same offsite transmission corridor route 
considered in the Fermi 3 FEIS were previously considered during the licensing of Fermi 
2.  The Fermi 2 Final Environmental Statement (“FES”) explains that “[i]n certain vacant 
areas, the erection of the new towers and line installation may result in a temporary 
relocation of nearby wildlife, but the towers themselves and the lack of major excavation 
work will not constitute any obstacles to restoration of the habitat.”  “Final 
Environmental Statement for the Fermi 2 Construction Permit,” dated July 1972 at IV-4.  
Ultimately, the Atomic Energy Commission concluded that “installation of the new 345-
kv lines does not appear to make significant changes to the environment” and that “use of 
these existing corridors is sound land-use policy, and the installation of the new lines is in 
accordance with established standards.”  Id.  The independent utility of the offsite 
transmission corridor was recognized even then, as the Fermi 2 FES also notes that 
expansion of the transmission system planned at that time was a part of an overall system 
expansion and was not required specifically for Fermi 2.  Id. at III-3.   



 

3 

Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1213 (9th Cir. 2008), the Court explained 

that NHSTA “clearly has statutory authority to impose or enforce fuel economy standards” and 

could set higher standards if warranted.  Similarly, in Sierra Club v. Mainella, 459 F. Supp. 2d 

76, 104-105 (D.D.C. 2006), the Court concluded that the National Park Service “has the ability 

under the Organic Act … to prevent the activities causing the environmental impact by denying 

access to the Preserve.”  Here, the Commission was not choosing in the LWA rule to decline to 

exercise statutory authority.  Instead, it recognized that it lacks Atomic Energy Act (“AEA”) 

jurisdiction over offsite transmission lines.  Specifically, in the LWA rulemaking (72 Fed. Reg. 

at 57418-57419) the Commission determined that “the NRC has no statutory basis for 

regulation” of offsite transmission corridors.  The Commission even explained the rationale for 

its legal conclusion, noting that the definition of construction in the former Section 50.10(c) had 

been added due to the now-outdated assumption “that NEPA, not a change in the powers given 

to the agency in the AEA, required the NRC to expand its permitting/licensing authority.”3  The 

reasonableness of the Commission’s current understanding of its jurisdiction is further 

demonstrated by the fact that ITCTransmission, not DTE or the NRC, is responsible for siting, 

constructing, and operating any offsite transmission lines.4  Because the Commission already has 

addressed the scope of the NRC’s jurisdiction over the activities implicated by the Board’s two 

issues, there is no reason for the Commission to authorize the Board to revisit them now.  
                                                 
3  72 Fed. Reg. at 57427.  The Commission reiterated that the AEA does not authorize the 

NRC to require an applicant to obtain permission before undertaking activities that do not 
implicate radiological health and safety or common defense and security.  The conclusion 
applies with particular force to offsite activities performed by entities other than the 
applicant. 

4  The Board’s view of the NRC’s AEA jurisdiction would potentially require prior NRC 
approval for any offsite transmission project, creating a clear conflict of authority 
between the NRC and State agencies that oversee transmission siting, construction, and 
operation. 
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Moreover, as generic legal questions, the Board’s two issues are not well-suited for resolution in 

a contested evidentiary hearing.5 

The Commission’s approach to NEPA in the LWA rule is consistent with the 

Supreme Court decision in U.S. Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 767-770 

(2004).  In Public Citizen, the Court held that, where an agency has “no authority” to prevent an 

environmental impact, NEPA does not require the agency to consider those impacts in 

determining whether there is a “major Federal action.”  Here, the NRC has “no authority” over 

the siting or construction of offsite transmission lines and therefore did not need to consider the 

transmission corridor as an “effect” of the Federal action.6  Nevertheless, the NRC Staff did 

consider the offsite transmission lines in the context of cumulative impacts, clearly undermining 

any assertion that the NRC Staff violated NEPA by ignoring or refusing to consider potential 

transmission impacts.  

The Intervenors also argue (at 7, citing Sierra Club v. Norton, 207 F. Supp. 2d 

1310, 1334-35 (S.D. Ala. 2002)) that the NRC’s conclusion of “‘minimal environmental impact’ 

makes little sense when an agency lacks essential information” and claim that the NRC is 

“turn[ing] NEPA on its head, making ignorance into a powerful factor in favor of immediate 

action where the agency lacks sufficient data.”  But, this misunderstands the NRC Staff’s 

                                                 
5  See NRC Staff Brief on Transmission Issues, dated July 29, 2014, at 20 (“[T]he questions 

raised here by the Board are fundamentally legal in nature and not susceptible to 
resolution through further fact-finding, particularly where it is undisputed that the 
corridor development plan has not been finalized and neither the Board nor parties have 
asserted that existing information has simply been overlooked.”). 

6  541 U.S. at 767 (explaining that a “but for” causal relationship is insufficient to make an 
agency responsible for a particular effect under NEPA); see also Landmark West! v. U.S. 
Postal Service, 840, F. Supp. 994, 1006 (S.D.N.Y. 1993) (citing cases).  The same 
holding also undercuts the Board’s claims (LBP-14-09 at 22-23, 33, 42) that the NRC 
must consider the offsite transmission lines as a “direct effect” of the COL.   



 

5 

approach in the FEIS.  The NRC Staff did not ignore or refuse to consider offsite transmission 

impacts.  Instead, the NRC Staff identified the information that was unavailable, explained why 

it was unavailable, described the relevance of the unavailable information, summarized existing 

credible information and scientific evidence, and evaluated potential impacts.  This is the same 

approach that the Board suggests is required by NEPA and is consistent with NEPA’s “rule of 

reason.”7   

Citing a statement in the FEIS that no Phase I cultural resource investigations 

were conducted in the offsite transmission corridor, the Intervenors allege (at 8) that the FEIS 

shows “a flippant disregard for endangering Native American burial sites, which have high 

potential for being located in the unanalyzed transmission line corridor.”  The Intervenors’ 

concern is overwrought.  The NRC Staff has in fact conducted an investigation of cultural 

resources in the transmission line.8  In Section 2.7.3, Historic and Cultural Resources within the 

Transmission Line Corridor, the NRC Staff explains that efforts to identify cultural resources 

along the proposed transmission line route consisted of site file research for the expected 

transmission line route, including a 1.5-mile area around the route, and a field view of the 

anticipated new corridor.  The review identified 77 previously-recorded archaeological resources 

within the proposed transmission line route Area of Potential Effect and noted that only six 

archaeological resources would be crossed by a portion of the offsite transmission line.  These 

six resources were identified in the FEIS.  The NRC Staff’s approach to cultural resources in the 

potential offsite transmission corridor is therefore similar to the approach used for other resource 

                                                 
7  LBP-14-09 at 48, n.206, citing 40 C.F.R. § 1502.22. 

8  Neither DTE nor the NRC Staff conducted extensive fieldwork owing to the lack of a 
formal proposal for an offsite transmission corridor and the lack of jurisdiction over 
ITCTransmission activities.   



 

6 

areas, in that the NRC evaluated potential impacts based on the best information available to the 

agency.  This is exactly what NEPA requires.9 

The Intervenors (at 10-12) raise a safety issue related to loss of A/C power.  

However, the Intervenors never filed a safety contention on this issue, nor has the Board sought 

approval for any sua sponte safety issue.  Moreover, the Intervenors simply misunderstand the 

facts.  Citing only a limited appearance statement in connection with this matter, the Intervenors 

assert (at 12) that “the loss of offsite A/C power has never been addressed by DTE, and that 

NRC staff review has somehow allowed DTE and General Electric-Hitachi to avoid the question 

of offsite A/C power loss.”  But, as DTE explained in a letter to the NRC, dated December 10, 

2012 (ML12346A449), the Fermi 3 FSAR incorporates by reference the ESBWR DCD, Tier 2, 

Chapter 8.  Chapter 8 explains that the ESBWR offsite power system complies with General 

Design Criteria (“GDC”) 17, providing two separate and independent offsite circuits.  DTE also 

noted in a letter to the NRC, dated August 26, 2009 (ML092450483), that the ESBWR design 

complies with 10 C.F.R. § 50.63 (the Station Blackout Rule) as described in DCD Section 15.5.5 

and can cope with a loss of all onsite and offsite AC power for up to 72 hours.  The NRC Staff 

has evaluated Chapter 8 of the COL Application and specifically prepared an Advanced Final 

Safety Evaluation (“AFSE”) for Chapter 8, Section 8.2, “Offsite Power System” 

(ML14051A415).10  Therefore, the safety concern raised for the first time in the Intervenors’ 

brief is outside the scope of this proceeding and does not present a genuine dispute. 

                                                 
9  See NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-12-05, 75 NRC 301, 

341-342 (2012) (explaining that NEPA’s “hard look” analysis should use “the best 
information available at the time the assessment is performed” and recognizing that the 
NRC “is limited by the information that is reasonably available in preparing the 
environmental review documents”). 

10 The Advanced Safety Evaluation Report without open items for all of Chapter 8 has been 
presented to the Advisory Committee for Reactor Safeguards.   
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B. There Is Insufficient Information Available To Conclude That There Is Federal Control 
And Responsibility For The Offsite Transmission Corridor 

The NRC Staff correctly notes (at 11) that “[t]he activities of ITCTransmission do 

not require NRC licensing, but could require permits from the USACE to the extent that they 

affect the waters of the United States, as well as permits from other Federal, state, and local 

agencies.”  The NRC Staff then states (at 11) that “ITCTransmission has not yet applied for a 

Section 404 permit and is not required to do so before the NRC issues a COL to DTE.”  To the 

extent this statement implies that a 404 permit application will be necessary, the statement is 

premature.  As the NRC Staff explains (at 13), “it would be pure speculation to describe the 

details (much less the impacts) of [ITCTransmission’s] future plan.”  As a result, DTE disagrees 

with the NRC Staff statement (at 14) that “only the claim related to Federal control and 

responsibility related to major Federal actions favors the Board’s conclusion that transmission 

lines are a connected action.”  At most, there could be some Federal role in siting the 

transmission line in the future.  For now, as the NRC Staff recognizes (at 14), “[n]o actual 

proposal for transmission line development in the corridor described in the FEIS is currently 

under consideration before any agency.”  There is therefore no basis for concluding that there is 

Federal control or responsibility at present.  In the end, however, any difference between DTE 

and the NRC Staff on this point is immaterial as neither of the other factors would suggest that 

the transmission corridor is a connected action. 

C. Even If the Commission Decides Further Action Is Necessary, It Should Not Consider the 
Issues in a Contested Hearing 

As anticipated in DTE’s initial brief, on July 29, 2014, the NRC Staff issued a letter that 

reflects the accelerated Fermi 3 schedule, now targeting January 2015 for completing all NRC 

Staff reviews.  While DTE does not believe that any serious environmental issue exists, or that 

the NRC has failed to take a hard look at transmission line impacts, the Commission has an 
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opportunity in the mandatory hearing to supplement the NEPA record in order to avoid any 

significant delay at this late stage of the proceeding.  And, DTE concurs with the NRC Staff (at 

10) that the issues raised by the Board are “fundamentally legal, rather than factual,” and 

therefore do not warrant an evidentiary hearing. 

CONCLUSION 

For the foregoing reasons, the Commission should not authorize the Board to 

conduct a sua sponte review of offsite transmission corridor impacts.  

 

Respectfully submitted, 

    /s/ signed electronically by                 
David A. Repka 
Tyson R. Smith 
Winston & Strawn LLP 
1700 K Street, NW 
Washington, DC 20006 

Bruce R. Maters 
Jon P. Christinidis 
DTE Electric Company 
One Energy Plaza 
Detroit, Michigan 48226 
 
COUNSEL FOR DTE ELECTRIC 
COMPANY  

 
Dated at Washington, District of Columbia 
this 7th day of August 2014 
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