
UNITED STATES OF AMERICA 
before the 

NUCLEAR REGULATORY COMMISSION 

BOSTON EDISON COMPANY 
AND 

ENTERGY NUCLEAR GENERATION COMPANY 

Transfer of Facility Operating License 
and Materials License, and Proposed 
License Amendment 

Pilgrim Nuclear 
Power Station 
Docket Number 50-293 
License Number DPR-35 

MOTION OF THE MASSACHUSETTS ATTORNEY GENERAL 
FOR LEAVE TO INTERVENE 

AND PETITION FOR SUMMARY RELIEF OR, 
IN THE ALTERNATIVE, FOR A HEARING 

I . Introduction, Summary and Affected Interest 

Pursuant to Subpart M of the Nuclear Regulatory Commissions's 

("Commission") Rules of Practice and, specifically, 10 C.F.R. 

§2 . 1306, the Attorney General of Massachusetts, on behalf of the 

Commonwealth of Massachusetts, moves to intervene in the 

captioned proceeding and petitions either for summary relief or 

for a hearing . 

Boston Edison Company ("BECo") is currently the licensed 

operator of the Pilgrim nuclear power plant in Plymou'th, 

Massachusetts. In this proceeding, BECo seeks the Commission's 

authorization to transfer the Facility Operating License and 

Materials License, and its on-going financial responsibility for 



operating and decommissioning the unit, to Entergy Nuclear 

Generation Company ("Entergy Sub"), a wholly-owned subsidiary of 

Entergy Corporation, a holding company. See, attached Entergy 

Corporation organizational chart, third page; Affidavit of 

Timothy Newhard, ~ 5. 

The effect of this proposal would be to transfer financial 

responsibility for the unit from a rate-regulated electric 

utility to an Exempt Wholesale Generator that would be isolated 

from its parent financially and, after 2004, would be dependent 

upon market revenues for the satisfaction of its financial 

obligations. Affidavit of Timothy Newhard, ~s 6 and 7 . 

Issues of financial risk and financial capability are 

directly relevant to the judgments that the Commission must make 

in response to the Application. Indeed, they go to the heart of 

Commission's responsibilities when it is asked to approve a 

license transfer . 

Since the Pilgrim nuclear unit lS located in Massachusetts, 

the citizens of Massachusetts have an obvious protected interest 

in ensuring that Pilgrim owners have the requisite financial 

capability to safely operate and eventually decommission the 

unit. The States' interests have been recognized in NRC 

regulations. See, 10 C. F .R. §2 . 715(c) 
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In accordance with 10 C.F . R . Sec. 2.708(e) and 2 . 1306(b) (1), 

the following is designated as the person on whom service of 

pleadings and other papers in this proceeding should be made: 

Edward G. Bohlen 
Assistant Attorney General 
Environmental Protection Division 
200 Portland St., 3rd Floor 
Boston, MA 02114 

II . The Issues Presented 

The issues presented are whether the Commission, under 

the unique facts of this case and the state of electric power 

restructuring 1n New England , may appropriately find: 

that the proposed licensee, Entergy Sub, is likely to 
have adequate financial resources to ensure: 1) the 
continued safe operation; and 2) the safe 
decommissioning of the Pilgrim unit if the costs exceed 
estimates. 

This case presents novel factual issues relating to financial 

capability which either must be considered at an evidentiary 

hearing, or be addressed by conditioning the transfer 

authorization. 

III. The Salient Facts 

The current license holder, Boston Edison Company, is today 

an electric utility and will remain such . In this capacity, it 

1s and will remain rate-regulated. Moreover, in the 

restructuring settlements approved by its State and Federal rate 

3 



'----

regulators , BECo has the right to rate recovery of required 

decommissioning expenditures and, for a limited time, some of the 

ongoing nuclear capital and operational expenditure requirements. 

Affidavit of Timothy Newhard, ~ 4 . 

By contrast , the proposed licensee , Entergy Sub, would have 

much more limited financial capability . It would be isolated 

financially from its parent , and would be a single unit company 

whose revenues after 2004 would depend on sales of power from 

the Pilgrim plant ln competitive markets . Affidavit of Timothy 

Newhard , ~ s 6 and 7 . 

Financial assistance to Entergy Sub from its parent and 

affiliates appears to be limited to $50 million . Application , 

Enclosure 1 at page 6 . There is no indication that the 

financial resources of Entergy Corporation , the parent company, 

will otherwise be available to pay for nuclear operation or 

decommissioning costs that exceed the Commission ' s regulatory 

minimum . Indeed , it appears that the parent ' s resources will not 

be available to Entergy Sub . Affidav it of Timothy Newhard, ~ 7 . 

Therefore , all of the information in the Application 

regarding Entergy Corporation , including five years of financial 

reports and the statement that the parent "has total assets of 

$27 . 4 billion" are of questionable relev ance . Application, 
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Enclosure 1 at page 4; Affidavit of Timothy Newhard, ~ 7 . 

Indeed, in the absence of additional guarantees by the parent, 

the inclusion of such financial information is potentially 

misleading . 

As proposed by the Applicants, following transfer of BECo's 

ownership interest , Entergy Sub will assume BECo's ongoing 

obligations for capital investment and operating expenses and for 

escalations in decommissioning obligations above an amount to be 

prefunded by BECo. Affidav it of Timothy Newhard, ~s 4 and 10. 

To meet its financial obligations to the unit, Entergy Sub will 

look for several years to power purchase agreements with BECo, 

Commonwealth Electric Company , and Montaup Electric Company, 

under which those companies are obligated to purchase the unit's 

output . Application, Enclosure 1, p . 5 . Entergy Sub would not 

be an "electric utility" under 50 C. F . R . , §50.2, and it would not 

be rate-regulated or free to establish its own rate levels. 

Affidavit of Timothy Newhard, ~ 6 . Instead, to some extent after 

2001, and entirely after 2004 , Entergy Sub's ability to meet its 

ongoing financial obligations will turn on its ability to sell 

the unit ' s output in a competitiv e bulk power market at 

sufficient rates . Application , Enclosure 1, p . 5; Affidavit of 

Timothy Newhard, ~ s 4 and 6 . 
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After shutdown, Entergy Sub would be an entity that lacked 

any revenue-generating resource (Affidavit of Timothy Newhard, ~s 

6 and 7), a fact that, importantly, distinguishes this proposed 

transfer from situations where the proposed licensee would have 

alternative means for the satisfaction of any decommissioning 

deficiency. 

Absent an lnqulry into the financial situation likely to be 

confronting Entergy Sub some ten or twenty years hence, the 

Commission, on the facts thus far presented, is in no position to 

find that Entergy Sub is capable of discharging its 

responsibility for the decommissioning of Pilgrim or that the 

public interest would be served by authorizing the transfer as 

requested. 

Since Entergy Sub does not qualify for the relaxed standard 

applicable to "e lectric utilities," the Applicants urge that the 

Commission take comfort from a proposed prepayment of 

decommissioning expenditures and from their projection of market 

revenues in 2002-2004. Affidavit of Timothy Newhard, ~ 4. 

On the record as it presently stands, however, the Commission 

cannot properly make a finding of funding sufficiency. Nor is 

the Commission in the position to find that Entergy Sub is likely 

to have the financial capability to meet the ongoing capital and 
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expense obligations associated with the ownership of Pilgrim that 

BECo would transfer to it . 

The Massachusetts Attorney General is not attacking 

collaterally the Commission ' s regulations on financial 

qualifications and decommissioning funding . He is looking not 

for an absolute guarantee , but a " reasonable assurance" of 

funding for safe operation and decommissioning . 10 C. F . R. 

§50 . 33(f) . He recognizes that decommissioning prefunding and 

cost and revenue projections are alternative means of satisfying 

financial qualification for entities that do not qualify as 

"electric utilities" under 10 C. F . R . §50 . 2 , and may remain so, 1n 

appropriate circumstances in the future . Also , the Massachusetts 

Attorney General recognizes that in other circumstances the 

Commission has looked at fi v e-year expense and earnings forecasts 

and that the Applicants here have presented that type of 

analysis . 10 C . F . R . §50 . 33 (f) (2) . 

However , without further financial resources beyond the 

single purpose subsidiary , and given uncertainties in the 

competitive New England generation market discussed below, such 

analyses may not be adequate here . 

The electric power market in New England is in the midst of 

profound change . Divestitures are occurring, an Independent 
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System Operator of the bulk transmission systems has been put in 

place, and retail access is now a reality. To date, 

restructuring has proceeded, even where the divestiture of 

generation has been an essential component, upon the assumption 

that electric utilities will continue to meet their 

responsibilities as a nuclear licensees . Affidavit of Timothy 

Newhard, ~ 9. Thus, while BECo and others were obliged to sell 

their non-nuclear generation, State regulators and officials 

recognized that because of the unique safety considerations, 

nuclear investments had to be dealt with separately . 

Accordingly, along with encouraging the regulated firm to sell 

its nuclear ownership interests, protections for the discharge of 

safe operations and decommissioning were put in place . 

IV . The Attorney General's Proposed Resolution 

The Commission should e x ercise its inherent conditioning 

authority in this case . It should authorize transfer of BECo's 

Pilgrim interest to Entergy Sub , but only on the condition that 

Entergy Corporation , the parent company , agrees to remain 

contingently responsible for required safety and decommissioning 

e xpenditures in the event of default by Entergy Sub . 

Such a guarantee by Entergy Corporation is needed to assure 
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the public and local regulators and public officials who share 

this Commission's concerns about safe operation and 

decommissioning that existing protections associated with being a 

rate-regulated "electric utility " (BECo's circumstance) will not 

be eliminated . Those protections were relied upon when operation 

was authorized and were reaffirmed in the rate settlement 

accompanying the restructuring of BECo . 

The Attorney General's proposed resolution is entirely in 

keeping with the objective upon which the Commission embarked in 

1982 when it set out to streamline financial qualification 

reviews without at all compromising safety . It would allow 

restructuring to proceed free of what otherwise would be a 

significant cloud, if not outright impediment . 

The Attorney General has not opposed the transfer of 

ownership interests in Pilgrim . That transfer is indeed part of 

the restructuring effort that is underway in New England . As a 

leader in that restructuring effort and in the adoption of 

competition in place of the security of a captive service area 

franchise, the Attorney General has a vital interest in assuring 

that restructuring works and that it in no way compromises 

nuclear safety. If the outcome of this or any other proceeding 

raises reasonable concerns about the consequences for ongoing 
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safe operation and decommissioning, the restructuring effort that 

is so critical to the efficient evolution of the electric power 

industry could ultimately be impeded . 

The Attorney General urges the summary adoption of this 

"conditioning" suggestion . If adopted , he would see no need for 

a hearing or for any delay in approval of the transfer . If, 

howe v er , the Commission is not y et persuaded of the 

appropriateness of our suggestion , then he does request that the 

Application be set for hearing , and that in advance of Commission 

approval of any transfer of BECo ' s Pilgrim ownership interest , 

the Commission permit full inquiry into the financial 

qualifications of Entergy Sub , including the assumptions being 

made about future market clearing prices . 

CONCLUSION 

For the foregoing reasons , the Attorney General requests that 

he be permitted to intervene ln this proceeding and that he be 

accorded full party status . He also requests that the Commission 

now condition the transfer of BECo ' s Pilgrim ownership interest 

on Entergy Corporation ' s contingent responsibility for the 

financial obligations associated with the safe operation and 

decommissioning of the transferred ownership portion in the event 

of the default of Entergy Sub , or failing adoption of that 
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condition, set for full hearing the lssue of whether Entergy Sub 

reasonably can be assured of hav ing the requisite financial 

qualifications safely to operate and decommission its ownership 

share of Pilgrim . 

By: 

Date : February 16, 1999 

Respectfully submitted, 

THOMAS F. REILLY 
ATTORNEY GENERAL OF MASSACHUSETTS 

Edward G. Bohlen 
Assistant Attorney General 
Environmental Protection Division 
200 Portland St . , 3rd Floor 
Boston, MA 02114 
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UNITED STATES OF AMERICA 
before the 

NUCLEAR REGULATORY COMMISSION 

BOSTON EDISON COMPANY 
AND 

ENTERGY NUCLEAR GENERATION COMPANY 

Transfer of Facility Operating License 
and Materials License, and Proposed 
License Amendment 

Pilgrim Nuclear 
Power Station 
Docket Number 50-293 
License Number DPR-35 

AFFIDAVIT OF TIMOTHY NEWHARD 

Timothy Newhard , being duly sworn, states as follows: 

1 . I am a financial analyst for the Office of the 

Massachusetts Attorney General . 

2 . I advise the Office's attorneys on policy and technical 

issues regarding utility matters and have testified as 

an expert witness on rate making issues, including 

financial risk issues . 

3 . The purpose of this affidavit is to explain how 

additional risk could result from transferring Pilgrim's 

operating license and decommissioning responsibility 

from a rate regulated entity like Boston Edison Company 

("BECo') to a non rate - regulated, single purpose utility 

such as Entergy Nuclear Generation Company ("Entergy 
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Sub"), absent sufficient financial guarantees from 

Entergy Sub's parent company . 

4 . Currently, the costs of safely operating and 

decommissioning Pilgrim would be paid by Boston Edison 

Company, which is rate-regulated and has substantial 

assets . As part of the restructuring settlement 

approved by the Massachusetts Department of 

Telecommunications and Energy, BECo is assured recovery 

in rates of reasonable post shut down and, even in the 

event of divestiture, recovery in rates of reasonable 

decommissioning cost . The proposed license transfer 

would eliminate that assured rate recovery and replace 

it with a prefunded decommissioning payment and an 

assumption about the adequacy of future market revenues 

(from 2002-2012) for the satisfaction of operating costs 

projected to be incurred over the next fourteen years. 

5 . As shown on the third page of the attached, three-page 

Entergy Corporation organizational chart, Entergy 

Nuclear Generation Corporation is a non rate - regulated 

subsidiary of Entergy Power Generation Corporation, 

which, in turn, is a non rate-regulated subsidiary of 

Entergy Corporation. 
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6. It is my understanding that Entergy Sub is being 

established to own and operate Pilgrim as a single unit 

company. After 2004, virtually all of Entergy Sub's 

revenue would come from sales of Pilgrim's power in 

competitive markets. It would not be rate-regulated or 

free to establish its own rate levels . 

7. Financial reports submitted with the Application 

indicate that Entergy Corporation has assets of over $27 

billion. However, I understand from evidence in the 

parallel Massachusetts transfer proceeding that, under 

the current transfer proposal, Entergy Sub will be 

isolated financially from the parent Entergy 

Corporation. Neither the parent nor any affiliate has 

guaranteed that it will make payments on behalf of 

Entergy Sub beyond an initial $50 million mentioned on 

page six of the Application. 

8. Since 1992, four of New England's nine commercial 

nuclear units have been permanently shut down.l This 

represents almost one-half of the nuclear units which 

1 The four retired units are: Yankee Rowe, in Rowe, Massachusetts; Connecticut Yankee 
in Haddam Neck, Connecticut; Maine Yankee, in Wiscasset, Maine; and Millstone Unit 1, in 
Waterford, Connecticut. 
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-----

have operated in New England . The announced retirements 

of those units occurred 1n 1992 , 1996 , 1997 and 1998, 

prior to implementation of a full y competitive electric 

generation market . All of these units were shut down 

prematurely ; well in advance of the expiration of their 

respective operating licenses . 

9 . The electric power market in New England is in the midst 

of profound change . Divestitures are occurring , an 

Independent System Operator of the bulk transmission 

systems has been put in place , and retail access is now 

a reality . To date , restructuring has proceeded, even 

where the divestiture of generation has been an 

essential component , upon the assumption that electric 

utilities will continue to meet their responsibilities 

as nuclear licensees . 

10 . With regard to this proceeding , the amount of money 

proposed to be deposited into the Decommissioning Trust 

Fund for Pilgrim at the proposed time of closing (of the 

sale of BECo ' s Pilgrim interest to Entergy Sub) ranges 

from $396 to $466 million . The decommissioning trust 

funds are expected to grow over the period ending with 

the license life in 2012 , based on the assumption that 
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the annual earnings on the fund investments will cause 

the total funds balance to grow at a rate faster than 

the increase in the cost of decommissioning, so that the 

funds balance will equal the increased cost after 

inflation in the year 2012. In the event that the unit 

commences decommissioning at a time prior to the funds 

having grown to match the obligation, or costs escalate 

faster than expected, a deficiency could exist. It is 

not evident at this time that Entergy Sub would have the 

ability to fund such a deficiency . 

11 . Given the fact that four nuclear units have been 

prematurely retired in New England to date and 

generation markets have been opened to competition 

during the last few years, it is reasonable to assume 

that the remaining nuclear units in New England, 

including Pilgrim, will face increasing competitive 

pressure and may not operate through the term of their 

existing operating licenses . This increases the 

likelihood that a deficiency may exist at some time in 

the future for Entergy Sub's share of operating expenses 

and the decommissioning obligation for Pilgrim. Despite 

the pre-funding of the decommissioning trust fund at the 
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minimum leve ls required by the regulations, there is 

therefore a heightened risk that the proposed transfer 

may negatively impact the availability of adequate funds 

to decommission the unit. 

Signed under the pains and penalties of perjury, this 16th 

day of February, 1999. 
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Certificate of Service 

I hereby certify that copies of the f oregoing have been 

served upon the following persons by U.S. mail , first class, and 

in accordance with the requirement of 10 C . F . R. §2.712. 

John M. Fulton, Esq. 
Boston Edison Company 
800 Boylston Street 
Boston, MA 02109-8003 

Jay E Silberg 
Shaw Pittman Potts & Trowbridge 
2300 N Street, NW 
Washington, D.C. 20037-1128 

Douglas E. Levanway 
Wise, Carter, Childs and Caraway 
P.O. Box 651 
Jackson, Mississippi 39205-0651 

General Counsel 
U.S. NRC 
Washington, D.C. 20055 

Dated at Boston, Massachusetts, this 16th day of February, 1999. 

Edward G. Bohlen 


