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THE COMMISSION’S JULY 11, 2014 BRIEFING ORDER 
 

Pursuant to 10 C.F.R. § 2.323, the Nuclear Energy Institute, Inc. (NEI) moves for leave to 

file the attached brief as amicus curiae in response to the Atomic Safety and Licensing Board 

(“Board”) request for sua sponte authority to review two issues relating to the offsite 

transmission line impact analysis in the final environmental impact statement (“FEIS”) for Fermi 

Nuclear Power Plant, Unit 3.1  The specific issues identified by the Board for review are: 

(1) Whether the building of offsite transmission lines intended solely to serve the new Fermi 
Unit 3 qualifies as a connected action under NEPA and, therefore, requires the Staff to 
consider its environmental impacts as a direct effect of the construction of Fermi Unit 3. 

 
(2)  Whether the Staff’s consideration of environmental impacts related to the transmission 

corridor, performed as a cumulative impact review, satisfied NEPA’s hard look 
requirement. 
 
NEI’s brief argues that sua sponte review—a procedural step invoked only under 

extraordinary circumstances—is not warranted, and that the Board’s position contravenes 

Commission legal and policy determinations, including those made as part of the NRC’s 2007 

                                                 
1  Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), LBP-14-09, 80 NRC ___, slip op. (July 7, 2014).  

See also Commission Order (July 11, 2014) (requesting briefs addressing the Board’s request by July 28, 
2014). 
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Limited Work Authorization (“LWA”) rule.2  NEI believes the attached brief complements the 

parties’ filings and will assist the Commission in deciding whether to grant the Board’s request.3 

NEI seeks leave to participate as amicus curiae4 because the Board’s request has generic 

implications for NEI member companies, including DTE Electric Company as well as other new 

reactor applicants.  Although the Board’s memorandum directly pertains to transmission lines, its 

implications are far broader and may encompass other preconstruction activities.  If adopted by 

the Commission, the Board’s position would in effect force NRC license applicants and the NRC 

Staff to revert to the pre-2007 LWA rule, which would (among other adverse effects) preclude 

construction of non-safety structures prior to the Record of Decision.  This would substantially 

delay construction of new nuclear facilities, resulting in substantial and unwarranted costs to 

applicants.  This result, in turn, would undermine key objectives of the 2007 LWA rule and the 

NRC’s important goals of regulatory finality and expeditious decision-making.  The Board has 

failed to suggest any viable justification for such an outcome. 

As the Washington-based policy organization responsible for representing the 

commercial nuclear energy industry on generic regulatory, legal, and technical issues,5 NEI is 

                                                 
2  See Final Rule, Limited Work Authorizations for Nuclear Power Plants, 72 Fed. Reg. 57,416 (Oct. 9, 

2007). 

3  In accordance with 10 C.F.R. § 2.323(b), counsel for NEI certifies that she has made a sincere effort to 
contact counsel for the other participants in this matter, explain to them the issues raised in this motion, and 
seek their consent to submit NEI’s amicus curiae brief.  Counsel for DTE has authorized NEI to state that 
DTE supports NEI’s motion to file an amicus brief.  Counsel for the Intervenors has authorized NEI to state 
that they do not object to NEI’s filing an amicus curiae brief and that the Intervenors reserve the right to 
respond to NEI’s brief.  Counsel for the NRC Staff also has authorized NEI to state that the NRC has no 
procedural objection to NEI’s motion to file an amicus brief and reserves the right to respond. 

4  See Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), ALAB-862, 25 NRC 144, 150 (1987) (amicus 
participation may be appropriate at any stage because “there is no real difference between an appellate brief 
amicus curiae and a brief or other submission presented to a trial tribunal”). 

5  NEI’s members include all entities licensed by the NRC to operate commercial nuclear power plants, as 
well as nuclear plant designers, major architect-engineer firms, fuel cycle facilities, nuclear materials 
licensees, universities, and other organizations and entities involved in the nuclear industry. 
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uniquely well-positioned to address the issues raised in LBP-14-09.  In 2006 NEI submitted a 

request to the NRC seeking changes to the LWA process that would enhance the usefulness of 

the LWA rule to prospective COL applicants and better reflect the current state of NEPA law.6  

The NRC treated NEI’s request as a petition for rulemaking under 10 C.F.R. § 2.802.7  After 

completing a notice-and-comment rulemaking, the NRC promulgated significant changes to the 

LWA regulations.  The NRC then updated its regulatory guidance to reflect these rule changes, 

again following the notice-and-comment process.  NEI actively participated in the rulemaking 

and the guidance update process.  Accordingly, NEI, on behalf of its members, has a clear and 

substantial interest in ensuring the Commission appropriately implements the LWA rule. 

Accepting NEI’s perspective on the issues presented through its participation in this 

matter as amicus curiae will not prejudice or unduly burden any other participant or result in 

delay.8  As an amicus, NEI necessarily takes the proceeding as it finds it and does not propose to 

inject any new issues into the proceeding.   

For the foregoing reasons, NEI respectfully requests that the Commission accept its 

accompanying brief amicus curiae. 

                                                 
6  See NEI submittal dated May 25, 2006, “Nuclear Energy Institute Partial Comments on March 13, 2006, 

10 CFR Part 52 Notice of Proposed Rulemaking: Proposal for Conducting Pre-Licensing Activities and 
Enhancing Limited Work Authorizations.” 

7  See Supplemental Proposed Rule, Licenses, Certifications, and Approvals for Nuclear Power Plants, 
71 Fed. Reg. 61,330, 61,332 (Oct. 17, 2006). 

8  See La. Energy Servs. (Claiborne Enrichment Ctr.), CLI-97-4, 45 NRC 95, 96 (1997). 
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(Fermi Nuclear Power Plant, Unit 3)   )   
__________________________________________)   
 

AMICUS CURIAE BRIEF OF THE NUCLEAR ENERGY INSTITUTE, INC. 
IN RESPONSE TO THE COMMISSION’S JULY 11, 2014 BRIEFING ORDER 

 
I. INTRODUCTION 

 On July 7, 2014, the Atomic Safety and Licensing Board (“Board”) in the Fermi Unit 3 

(“Fermi 3”) combined license (“COL”) proceeding requested that the Nuclear Regulatory 

Commission (“NRC” or “Commission”) authorize sua sponte review of two issues that the 

Board identified for further inquiry pursuant to 10 C.F.R. § 2.340(b): 

(1)  Whether the building of offsite transmission lines intended solely to 
serve the new Fermi Unit 3 qualifies as a connected action under [the 
National Environmental Policy Act (“NEPA”)] and, therefore, requires 
the Staff to consider its environmental impacts as a direct effect of the 
construction of Fermi Unit 3. 

 
(2)  Whether the Staff’s consideration of environmental impacts related to 

the transmission corridor, performed as a cumulative impact review, 
satisfied NEPA’s hard look requirement. 1 

 
 By Order dated July 11, 2014, the Commission requested that the parties submit briefs 

providing their views on the Board’s request.2  The Nuclear Energy Institute, Inc. (“NEI”) 

submits this brief as amicus curiae in response to the Commission’s request for briefing of the 

                                                 
1  Detroit Edison Co. (Fermi Nuclear Power Plant, Unit 3), LBP-14-09, 80 NRC __, slip op. at 16 (July 7, 2014). 
2  Commission Order at 1 (July 11, 2014) (unpublished). 
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two issues identified in LBP-14-09.3  Sua sponte review—a procedural step invoked only under 

extraordinary circumstances—is not warranted here.  As explained below, the Board’s position 

directly contravenes settled Commission legal and policy determinations, including those made 

as part of the NRC’s 2007 Limited Work Authorization (“LWA”) rule.4  Indeed, the Commission 

addressed the generic issues raised by the Board in its 2007 LWA rulemaking.  Thus, there is no 

need or basis for the Board to revisit those issues or collaterally attack the Commission’s 

conclusions in the context of this plant-specific adjudication.  In addition to these infirmities, the 

Board’s analysis is flawed because it relies on outdated judicial and administrative decisions, 

overlooks more recent, controlling precedent, and misapplies applicable legal standards. 

The legal questions raised by the Board have significant generic implications.  The 

Board’s sua sponte review, if authorized, could establish a precedent that departs from 

established NEPA law and the legal and policy determinations reflected in the 2007 LWA Rule.  

Accordingly, the Commission should not grant the Board’s request.   

II. BACKGROUND  

 This COL proceeding involves the application of DTE Electric Company (“DTE”) under 

10 C.F.R. Part 52, Subpart C, to construct and operate a new reactor, designated Unit 3, on its 

existing Fermi nuclear facility site in Monroe County, Michigan.5  The NRC Staff’s Final 

                                                 
3  NEI, a not-for-profit corporation under Section 501(c)(6) of the Internal Revenue Code, is the Washington-

based policy organization representing the commercial nuclear energy industry before the executive, judicial, 
and legislative branches of government on generic regulatory, legal, and technical issues.  NEI’s members 
include all entities licensed by the NRC to operate commercial nuclear power plants, nuclear plant designers, 
major architect-engineer firms, fuel cycle facilities, nuclear materials licensees, universities and other 
organizations, and entities involved in the nuclear industry.  As such, NEI has a clear and direct interest in this 
proceeding, and can provide a useful perspective on the legal and policy issues raised by the Board in its July 
7, 2014 Memorandum.  

4  See Final Rule, Limited Work Authorizations for Nuclear Power Plants, 72 Fed. Reg. 57,416 (Oct. 9, 2007) 
(“2007 LWA Rule”). 

5  See Letter from Jack M. Davis, DTE, to NRC, Detroit Edison Company Submittal of a Combined License 
Application for Fermi 3 (Sept. 18, 2008), available at ADAMS Accession No. ML082730763. 
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Environmental Impact Statement (“FEIS”) for Fermi 3 describes the current status of plans for  

the transmission line and the transmission corridor: 

ITC Transmission has not yet formally announced a route for the offsite portion 
of the proposed new transmission line serving Fermi 3.  Detroit Edison expects 
that the proposed new transmission line would be built within the existing Fermi 2 
transmission corridor for approximately 18.6 mi extending outward from the 
Fermi site boundary.  Detroit Edison expects that the remaining 10.8 mi, 
extending to the Milan Substation, would be built within an undeveloped right-of-
way (ROW) possessed but not yet used by ITC Transmission.6 

 Thus, as the FEIS reflects, actual plans for the transmission line (including the specific 

location and design) do not exist yet and will depend on the status of other generation and the 

transmission system when a decision to construct Fermi 3 is made.  Further, DTE will not be the 

owner, constructor, or operator of any new transmission line.7  These are common circumstances 

with respect to early site permit (“ESP”) and COL applicants.8  Accordingly, consistent with 

NEPA, NRC regulations and guidance, and other NRC licensing reviews, the FEIS analyzes the 

cumulative environmental impact of transmission line construction (which is considered a 

“preconstruction” activity under NRC regulations) as a reasonably foreseeable future activity  

                                                 
6  See NUREG-2105, Final Environmental Impact Statement for the Combined Licensed (COL) for Enrico Fermi 

Unit 3, Final Report, at 2-10 (Jan. 2013) (“Fermi 3 FEIS” or “FEIS”). 
7  See id.; Fermi 3 Combined License Application Part 3: Environmental Report, Rev. 2 at 1-4 to 1-5, 2-2, 4-12, 

10-1 (Feb. 2011) (“ER”), available at ADAMS Accession No. ML110600498.  The Fermi site, including the 
120 kV and 345 kV transmission switchyard sites, is owned and operated by DTE, while the transmission 
system (including switchyard equipment) from the switchyard outward from the Fermi site is owned and 
maintained by ITC Transmission.  ER at 2-2.  The Fermi property grants easements to ITC Transmission for 
the 345 kV and 120 kV transmission lines as they leave their respective switchyards.  ER at 2-2. 

8  See, e.g., NUREG-1815, Environmental Impact Statement for an Early Site Permit (ESP) at the Exelon ESP 
Site, Final Report, Vol. 1 at 4-4 (July 2006), available at ADAMS Accession No. ML061930264 (“If the new 
unit at the Exelon ESP site is constructed, the actual need for and type of transmission system improvements 
would be determined by the transmission and distribution system owner and operator (currently AmerenIP) 
under provisions of 18 CFR Part 35.”); NUREG-1943, Environmental Impact Statement for Combined 
Licenses (COLs) for Comanche Peak Nuclear Power Plant Units 3 and 4, Final Report, Vol. 1 at 4-4 (July 
2011), available at ADAMS Accession No. ML11131A001 (“Power generated by CPNPP Units 3 and 4 would 
be transmitted along transmission lines owned, operated, and maintained by Oncor Electric Delivery System 
LLC (Oncor).”). 
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based on currently available information about the potential corridor development.9 

III. THE COMMISSION SHOULD NOT AUTHORIZE THE LICENSING BOARD’S 
SUA SPONTE REVIEW OF THE ISSUES IDENTIFIED IN LBP-14-09 

 NEI respectfully disagrees with the Board’s conclusion that it has identified a serious 

environmental issue that meets the Commission’s stringent standard for sua sponte review.  The 

Commission already has considered and addressed the matters raised by the Board in the context 

of the NRC’s 2007 LWA Rule.  Specifically, the Commission determined that transmission 

corridor impacts should be treated as cumulative impacts—as the NRC Staff has done in its 

FEIS—and that doing so is acceptable under NEPA.  The Board’s contrary conclusion stems 

directly from its failure to account for current and controlling NEPA precedent.  Furthermore, 

Commission acceptance of the Board’s flawed legal position would have practical consequences, 

in that it would substantially and adversely affect the NRC’s new reactor licensing process and 

applicants seeking to build new nuclear power plants. 

A. The Commission’s Standard for Sua Sponte Review Is Strict by Design and 
Requires the Demonstration of Extraordinary Circumstances 

 The Commission long has emphasized that matters within the scope of a proceeding but 

not put into controversy by the parties “will be considered by the presiding officer only where the 

presiding officer finds that those matters raise serious safety, environmental, or common defense 

and security issues,” and that sua sponte review should be exercised only in “extraordinary 

                                                 
9  Fermi 3 FEIS at 1-6 to 1-7 (“Because the preconstruction activities are not part of the NRC action, their 

impacts are not reviewed as a direct effect of the NRC action.  Rather, the impacts of the preconstruction 
activities are considered in the context of cumulative impacts.”); 10 C.F.R. § 51.45(c); NUREG-1555, 
Environmental Standard Review Plan, at §§ 4.1.2, 5.1.2, 9.4.3, Draft Rev. 1 (July 2007); COL-ISG-004, 
Interim Staff Guidance on the Definition of Construction and on Limited Work Authorizations at 9 (2009), 
available at ADAMS Accession No. ML082970729; S. Coast Air Quality Mgmt. Dist. v. FERC, 621 F.3d 
1085, 1098 n.5 (9th Cir. 2010) (it is unnecessary to determine whether two actions are “connected” where the 
EIS for the action at issue “appropriately considered” the impact of the other action). 
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circumstances.” 10  Notably, when the Commission amended its hearing rules in 2004, it issued 

10 C.F.R. § 2.340(a) (formerly 10 C.F.R. § 2.760(a)), which allows a licensing board to examine 

a “serious” issue sua sponte only when “the Commission approves such examination and 

decision upon referral of the question” to the Commission.11  The pre-2004 regulations had no 

such explicit requirement.12  This reflects the Commission’s intent that licensing boards engage 

in sua sponte review only sparingly—i.e., in extraordinary circumstances—and subject to prior 

Commission approval.13 

B. The Commission’s Previous Rejection of the Board’s Position Conclusively 
Demonstrates that Sua Sponte Review Is Not Warranted 

 The two issues identified by the Board in LBP-14-09 are not novel (much less serious or 

extraordinary) environmental issues.  On the contrary, the Commission addressed both issues in 

its 2007 LWA Rule.  In doing so, it considered and rejected the principal arguments propounded 

by the Board.  On this basis alone, the Commission can and should decline to authorize the 

Board’s sua sponte review.  

                                                 
10  Duke, Cogema, Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility), CLI-01-13, 53 

NRC 478, 483 (2001) (emphasis added).  See also, Cincinnati Gas & Elec. Co. (Wm. H. Zimmer Nuclear 
Power Station, Unit No. 1), CLI-82-20, 16 NRC 109 (1982) (reversing Board decision to investigate sua 
sponte the adequacy of quality assurance efforts); Houston Lighting & Power Co. (South Texas Project, Units 
1 & 2), LBP-85-8, 21 NRC 516 (1985) (declining sua sponte review of availability of various issues). 

11  Final Rule, Changes to the Adjudicatory Process, 69 Fed. Reg. 2182, 2210, 2250 (Jan. 14, 2004) (“2004 Part 2 
Final Rule”); 10 C.F.R. § 2.340(a). 

12  See 10 C.F.R. § 2.760(a) (2003). 
13  The Board suggests that because Section 2.340(a) does not explicitly refer to “extraordinary circumstances” 

like earlier NRC regulations governing sua sponte review, “the Commission is not constrained to approve only 
those issues that arise under “extraordinary circumstances.”  Fermi, LBP-14-09, slip op. at 18-19.  But that 
argument is inconsistent with case law and the history of Section 2.340(a).  In promulgating current 10 C.F.R. 
§ 2.340(a) in 2004, the Commission made clear that this provision codifies longstanding Commission practice.  
See 2004 Part 2 Final Rule, 69 Fed. Reg. at 2210.  The Commission specifically cited its 1998 Statement of 
Policy on Conduct of Adjudicatory Proceedings.  See id., citing Statement of Policy on Conduct of 
Adjudicatory Proceedings, CLI-98-12, 48 NRC 18 (1998), published at 63 Fed. Reg. 41,872 (Aug. 5, 1998).  
The 1998 Statement of Policy expressly states that a licensing board’s sua sponte authority “is to be exercised 
only in extraordinary circumstances,” and that a board may not proceed with sua sponte review of issues 
“absent the Commission’s approval.”  CLI-98-12, 48 NRC at 22-23.   
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1. The Commission Has Expressly Found that NEPA Does Not Require Treatment 
of Transmission Corridor Construction as a “Connected Action”  

 The first issue raised by the Board is whether the construction of offsite transmission 

lines must be treated as a “connected action” under NEPA to avoid illegal “segmentation.”14  The 

Board contends that if the ITC Transmission corridor lacks independent utility (as the Board 

concludes it does), then the NRC Staff must include it within the scope of the proposed action, 

analyze its impacts as “direct effects” of the NRC action, and evaluate alternatives available for 

reducing or avoiding any adverse environmental effects. 15 

 In 10 C.F.R. § 50.10(a)(2)(vii) of the 2007 LWA Rule, the Commission explicitly 

excluded transmission lines from the scope of “construction.”  Importantly, the Commission 

addressed the Board’s specific segmentation concern when it amended 10 C.F.R. § 50.10(c) to 

redefine the term “construction” as part of the 2007 LWA Rule.  After careful analysis, the 

Commission concluded the new rule does not raise NEPA segmentation concerns: 

The NRC’s redefinition of construction is not motivated by a desire to avoid 
compliance with NEPA, nor will it result in a single Federal action being divided 
into smaller, sequential Federal actions.  Rather, the NRC’s redefinition reflects 
its reconsideration of the proper regulatory jurisdiction of the agency, and 
properly divides what was considered a single Federal action into private action 
for which the NRC has no statutory basis for regulation, and the Federal action 
(licensing of construction activities with a reasonable nexus to radiological health 
and safety or common defense and security, for which no other regulatory 
approach is acceptable) which will require compliance with NEPA.16 

                                                 
14  See Fermi, LBP-14-09, slip op. at 16.  The Council on Environmental Quality (“CEQ”) regulation at 40 C.F.R. 

§ 1508.25(a) outlines the scope or range of actions that should be considered in an EIS.  NRC’s Part 51 
regulations recognize the role of CEQ guidance in implementing NEPA section 102(2).  See 10 C.F.R.  
§ 51.14(b).  To determine whether actions are “connected” such that they should be discussed in the same EIS, 
CEQ regulations provide that an agency is to consider whether the actions: (1) “automatically trigger” other 
actions that may require an EIS; (2) “[c]annot or will not proceed unless other actions are taken previously or 
simultaneously;” or (3) “[a]re interdependent parts of a larger action and depend on the larger action for their 
justification.”  40 C.F.R. § 1508.25(a)(1)(i)–(iii).  “Cumulative” actions, on the other hand, are those that 
“when viewed with other proposed actions have cumulatively significant impacts” so that they should be 
discussed in the same EIS.  Id. Section 1508.25(a)(2). 

15  See Fermi, LBP-14-09, slip op. at 27-28, 34.  
16  2007 LWA Rule, 72 Fed. Reg. at 57,418-19 (emphasis added).   
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 In reaching that conclusion, the Commission made several critical points the Board either 

overlooks or disregards.  First, the Commission explained that the term “construction” is not 

defined in the Atomic Energy Act (“AEA”) of 1954, as amended, or its legislative history, and 

that Congress thus charged the NRC with determining what activities constitute construction.  

Further, the Commission determined that the preconstruction activities excluded from the 

definition of construction in the 2007 LWA Rule lack any reasonable nexus to radiological health 

and safety or the common defense and security.17  Also relevant is the Commission’s recognition 

that its previous, more expansive view of its regulatory jurisdiction was driven by the NRC’s 

interpretation of its responsibilities under the then-new NEPA statute—not the AEA.18  As the 

Commission noted in the 2007 LWA Rule, the legal and regulatory landscapes have changed 

dramatically since the Commission amended 10 C.F.R. § 50.10(c) in 1972: 

[T]he 1972 amendment to the definition of construction in 10 CFR 50.10 was 
made early in the Federal government’s implementation of then-new NEPA. 
Since that time, the Federal case law on NEPA has evolved, with several U.S. 
Supreme Court decisions on the requirements of NEPA. . . .  While the agency’s 
regulations on construction and LWAs were a reasonable implementation of 
NEPA as understood in 1972, the NRC believes that, with more than 30 years 
experience in implementing NEPA and the evolving jurisprudence, the time is  
appropriate for reconsideration and revamping of these NRC requirements.19 
 

 Additionally, since the original enactment of NEPA and 10 C.F.R. § 50.10(c) more than 

40 years ago, “subsequent judicial decisions have made it clear that NEPA is a procedural statute 

                                                 
17  See id. at 57,427. 
18  See id. at 57,426 (“Thus, the NRC’s interpretation of its responsibilities under NEPA, not the AEA, was the 

driving factor leading to its [1972] adoption of § 50.10(c).”) (footnote omitted). 
19  Id. at 57,420.  There is nothing inappropriate about the Commission’s decision to amend 10 C.F.R. § 50.10(c) 

to reflect a narrower (and correct) interpretation of the scope of its regulatory jurisdiction.  Agencies routinely 
modify policies and rules in response to changing circumstances, and courts have upheld those changes when 
supported by the agency’s reasoned analysis.  See, e.g., Rust v. Sullivan, 500 U.S. 173, 186-87 (1991) (agency 
“amply justified” its change of interpretation by explaining that a prior policy failed to implement statute 
properly and that new regulations were more in keeping with the intent of statute); Motor Vehicle Mfrs. Ass’n 
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983) (agencies “must be given ample latitude to ‘adapt 
their rules and policies to the demands of changing circumstances’” (citation omitted)). 
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and does not expand the jurisdiction delegated to an agency by its organic statute.”20  Therefore, 

the Commission explained, NEPA does not expand the NRC’s AEA authority to include non-

Federal, preconstruction activities (including construction of offsite transmission lines) that are 

not related to radiological health and safety or protection of the common defense and security.21  

Lastly, the Commission observed that non-Federal site preparation (i.e., preconstruction) 

activities generally would not be “federalized” by an NRC decision to grant a COL or 

construction permit.22  The NRC’s issuance of a permit or license is not a legal condition 

precedent to such activities.  Nor does the existence of a “but for” causal relationship between 

certain non-Federal preconstruction activities and NRC’s issuance of a permit or license suffice 

to qualify those preconstruction activities as Federal action for the purposes of NEPA.23  

 Despite its claims to the contrary, the Board’s position directly challenges Commission 

positions in the 2007 LWA Rule.24  The Board’s conduct of a sua sponte review is not the proper 

vehicle or forum for revisiting legal and policy determinations that the Commission made as part 

of generic rulemaking and which affect the entire nuclear power industry.  Such determinations 

                                                 
20  2007 LWA Rule, 72 Fed. Reg. at 57,427 (citing Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 

350–52 (1989); NRDC v. EPA, 822 F.2d 104, 129 (D.C. Cir 1987) (NEPA did not confer independent authority 
on EPA to prohibit private activities otherwise allowed by Clean Water Act); Kitchen v. FCC, 464 F.2d 801, 
802 (D.C. Cir. 1972)). 

21  See id., 72 Fed. Reg. at 57,427. 
22  See id.; see also Nuclear Fuel Servs., Inc. (Erwin, Tennessee), CLI-03-3, 57 NRC 239, 246-248 (2003) (ruling 

that preconstruction activities do not require a license under the AEA and rejecting petitioners “federalization” 
argument). 

23  Id. (citing Landmark West! v. U.S. Postal Serv. 840 F. Supp. 994, 1006 (S.D.N.Y. 1993)). 
24  See Fermi, LBP-14-09, slip op. at 31-32 (“Intervenors have not challenged the Rule and we would be 

precluded from hearing such a challenge had they done so, absent a showing of special circumstances.”). 
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reside “peculiarly within the Commission’s province to decide,” not the Board’s.25  The Board’s 

memorandum is tantamount to an improper collateral attack on an NRC regulation.26 

 Furthermore, the Board’s arguments in support of sua sponte review lack legal and 

factual support.  The Board asserts that the NRC’s narrowed construction of its statutory 

authority in the 2007 LWA Rule “may not be used to limit the agency’s obligations under 

NEPA.”27  But the Commission has done nothing of the sort.  Rather, the Commission has 

construed the NRC’s obligations under NEPA consistent with current jurisprudence holding that 

NEPA’s mandate to federal agencies is strictly procedural.28  As explained in Section III.C 

below, the Board’s argument erroneously relies on outdated judicial and administrative decisions 

that, to the extent they relate to the NRC’s authorities and obligations under NEPA and the AEA, 

do not reflect the current state of the law.   

 The Board also cites contrary views expressed by an NRC Staff member in connection 

with the 2007 LWA Rule and the Environmental Protection Agency (“EPA”) in connection with 

the draft and final EISs for the Fermi 3 COL project.29  But the Board neglects to mention that 

the Commission fully responded to these concerns in the Statement of Considerations (“SOC”) 

for the 2007 LWA Rule.  The Commission noted it lacks statutory authority to regulate activities 

that do not affect radiological health and safety or the common defense and security.  It 

                                                 
25  Baltimore Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2), CLI-98-15, 48 NRC 45, 55 

(1998). 
26  See 10 C.F.R. § 2.335(a). 
27  Fermi, LBP-14-09, slip op. at 32 (citations omitted). 
28  See Methow Valley, 490 U.S. 350 (citing Strycker’s Bay Neighborhood Council, Inc. v. Karlen, 444 U.S. 223, 

227-228, (1980) (per curiam); Vt. Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 558 (1978) (“[I]t is 
now well settled that NEPA itself does not mandate particular results, but simply prescribes the necessary 
process.”)). 

29  See Fermi, LBP-14-09, slip op. at 9-10, 13-15, 25, 34, 52, 57-58. 
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concluded that NEPA does not extend NRC’s jurisdiction under the AEA to private, preparatory 

actions, such as the installation of transmission lines.30 

 In its comments on the Fermi 3 draft and final EISs, the EPA (which did not object to the 

2007 LWA Rule31) suggested that transmission line construction is a connected action, the 

impacts of which should be analyzed as direct effects in the FEIS.32  Contrary to the Board’s 

suggestion, the NRC Staff did not disregard EPA’s comments.33  Consistent with the 

Commission’s 2007 LWA Rule, the Staff reiterated that transmission line installation and other 

preconstruction activities typically are regulated by other agencies—not the NRC.34  The Staff 

further noted that it evaluates “preconstruction” activities in the context of cumulative impacts.  

The Staff’s approach complies with NEPA, NRC regulations, and related guidance. 

2. The Commission Has Mandated that the NRC Staff Evaluate Preconstruction 
Impacts As Part of the Cumulative Impacts Analysis 

 The second question that the Board seeks to consider also raises an issue previously 

decided by the Commission and reflected in NRC rules.  In the 2007 LWA Rule the Commission 

determined that even though the effects of non-Federal site preparation activities would not be 

considered “direct effects” of the NRC’s licensing action (e.g., issuance of a COL), those effects 

would be considered as part of the Staff’s associated “cumulative impacts” analysis.35  The 

                                                 
30  See 2007 Final LWA Rule, 72 Fed. Reg. at 57,420-23. 
31  See id. at 57,418 (“The EPA indicated that it had no objections to the supplemental proposed LWA rule, stating 

that the supplemental rule would ‘enhance the efficiency of the NRC’s LWA approval process, while 
maintaining appropriate consideration environmental effects pursuant to NEPA.’”).  In addition, the CEQ had 
no objections to the 2007 LWA Rule.  See id. 

32  Fermi 3 FEIS, Vol. 3, App. E at E-42 to E-43, E-101. 
33  See id. at E-43, E-101 to E-102.  In fact, in response to an EPA comment, the Staff noted that the mitigation 

recommendations in the comment would help reduce wetland impacts resulting from building the proposed 
transmission lines and expanded substation.  See id. at E-102.  The Staff noted that although the NRC cannot 
require the applicant to implement those recommendations identified, it revised the EIS to present the 
mitigation recommendations and describe how they could reduce wetland impacts if implemented.  See id.   

34  See id. at E-43, E-101. 
35  See 2007 LWA Rule, 72 Fed. Reg. at 57,420-22; 10 C.F.R. § 51.45(c). 
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Board takes the antithetical view that “[a]lthough the NRC has renounced regulatory jurisdiction 

over the transmission lines, the construction of the lines and the resulting environmental impacts 

will be a direct effect of the COL, should it be issued, and must be analyzed as such under 

NEPA.”36  The Board contends that because 10 C.F.R. § 51.45(c) contains no language 

modifying the Staff’s obligation under NRC and CEQ regulations to include connected actions in 

the scope of the proposed action, the 2007 LWA Rule SOC “cannot interpret what the regulation 

itself does not contain.”37   

 The Board’s argument rings hollow.  10 C.F.R. § 51.45(c) and the 2007 LWA Rule 

reflect the Commission’s considered judgment that, for NEPA purposes, the NRC should 

evaluate the effects of preconstruction activities as cumulative impacts—not direct effects of the 

proposed action.  The Commission revised Section 51.45(c) to require that the applicant’s ER 

describe the impacts of preconstruction activities that are necessary to support the construction 

and operation of the proposed facility, and “the cumulative impacts of the activities to be 

authorized by the . . . combined license in light of the preconstruction impacts described in the 

environmental report.”38  As the Commission explained, these requirements seek to “ensure that 

the NRC has sufficient information to perform the cumulative impacts analysis in a timely 

fashion.”39  The Commission thus concluded that the impacts of preconstruction activities are not 

direct effects of a proposed COL for purposes of NEPA and that the NRC will treat the impacts 

of preconstruction activities as cumulative impacts. 

                                                 
36  Fermi, LBP-14-09, slip op. at 33 (emphasis added). 
37  Id. at 36. 
38  10 C.F.R. § 51.45(c) (emphasis added). 
39  2007 LWA Rule, 72 Fed. Reg. at 57,427 (emphasis added). 
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 As the Board notes, to constitute a “connected action” under CEQ regulations and federal 

case law, three requirements must be met.40  Even assuming arguendo that the first two 

requirements are met here (i.e., that construction of the transmission lines required to serve 

Fermi 3 is a “proposed action” that lacks “independent utility”), there still “must be sufficient 

federal control and responsibility that the action qualifies as a federal action.”41  As discussed 

above, the NRC lacks control or responsibility over non-Federal “preconstruction” activities, 

including building offsite transmission lines.  Indeed, in the 2007 LWA Rule the Commission 

rejected the notion that its approval of a COL application “federalizes” private site preparation 

activities.42  It noted it lacks “the ability or discretion to influence or control the non-Federal site 

preparation activities to the extent that its influence or control would constitute practical or 

factual veto power over the non-Federal action.”43  The Board’s conclusion that transmission line 

construction is a “connected action” and must be analyzed as such under NEPA is clearly 

inconsistent with the Commission’s determinations.  Again, the Board cannot substitute its 

judgment for that of the Commission—which is reflected in agency regulations.  Thus, sua 

sponte review is unnecessary and improper in these circumstances. 

C. The Board’s Legal Analysis Is Flawed Because It Fails to Account for Current, 
Controlling NEPA Case Law 

1. The Commission Lacks Authority to Impose Environmental Restrictions on 
Transmission Lines 

 The Board concludes that the NRC has sufficient “federal control and responsibility” to 

bring transmission lines within the scope of the proposed action (i.e., COL issuance).  This 

conclusion is predicated upon the flawed premise that “the NRC may consistently with the AEA 
                                                 
40  See Fermi, LBP-14-09, slip op. at 25-26. 
41  Id. at 26 (citing Sw. Williamson Cnty. Cmty. Ass’n, Inc. v. Slater, 243 F.3d 270, 278–80 (6th Cir. 2001)). 
42  2007 LWA Rule, 72 Fed. Reg. at 57,427. 
43  Id. 
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and NEPA impose environmental restrictions on transmission lines built to serve nuclear power 

plants should it choose to do so.”44  That premise, in turn, derives from the Board’s misplaced 

reliance on two judicial decisions issued over three decades ago: Public Service Company of New 

Hampshire v. NRC, 582 F.2d 77 (1st Cir. 1978) and Detroit Edison Company v. NRC, 630 F.2d 

450 (6th Cir. 1980).  Neither decision reflects current, established law or supports the conclusion 

reached by the Board in LBP-14-09. 

 As a threshold matter, both the Public Service Co. and Detroit Edison cases stemmed 

from the Commission’s application of 10 C.F.R. § 50.10 as enacted in 1972, “early in the Federal 

government’s implementation of then-new NEPA.”45  As discussed above, the Commission 

revised Section 50.10 in 2007 to expressly exclude specified preconstruction activities (including 

the building of transmission lines) from the Commission’s regulatory ambit.  This fact alone 

renders the Public Services Co. and Detroit Edison cases distinguishable. 

 In Public Service Co., the petitioners challenged a 1977 NRC order to reroute 

transmission lines tying the proposed Seabrook plant to an existing transmission grid.  The 

rerouting order was based on the Commission’s decision to preserve a natural area of forest and 

marshland.  The First Circuit denied the petition for review, basing its conclusion on a finding 

that the Commission’s order was a proper exercise of jurisdiction under the AEA.46 

 The court’s 1978 decision was heavily influenced by its view (and the view of other 

courts at the time) that NEPA imposed substantive environmental obligations on federal 

agencies.  This is evidenced, in part, by the court’s repeated and prominent references to the D.C. 

Circuit’s 1971 Calvert Cliffs decision, and its statement that “[w]hile one of the purposes of the 

                                                 
44  Fermi, LBP-14-09, slip op. at 31. 
45  2007 LWA Rule, 72 Fed. Reg. at 57,420. 
46  See Pub. Serv. Co., 582 F.2d at 81-85. 
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environmental impact statement is to serve as an environmental full disclosure law, NEPA 

requires more.”47  That understanding led the First Circuit to conclude that “the Commission was 

under a duty to consider and, to the extent within its authority, minimize environmental damage 

resulting from Seabrook and its transmission lines.”48  Accordingly, the court ultimately found 

that, “[i]n this instance, the Commission used one of its statutory powers in the furtherance of 

NEPA, whose mandate the Commission must follow.”49  

 In Detroit Edison, the Sixth Circuit, relying on both the Public Service Co. and Calvert 

Cliffs decisions, similarly held that nothing in the AEA precluded the Commission from 

regulating transmission lines to mitigate the adverse environmental effects of off-site 

transmission line construction and “from implementing, through the issuance of conditional 

licenses, NEPA’s environmental mandate.”50  The court accepted the NRC’s argument that 

“NEPA itself requires federal agencies to use whatever power they possess to implement 

national environmental policy.”51  It noted that prior to NEPA’s enactment in 1969, the 

Commission perceived its duties under the AEA primarily in terms of protecting the public from 

                                                 
47  Id. at 85 n.17 (citing Silva v. Lynn, 482 F.2d 1282, 1285 (1st Cir. 1973); Calvert Cliffs’ Coordinating Comm. v. 

AEC, 449 F.2d 1109, 1128 (1971)). 
48  Id. at 81.  Significantly, the First Circuit noted that the Commission had issued a regulation (i.e., 10 C.F.R.  

§ 50.10(e)(1)(iv)) that dealt specifically with environmental considerations of transmission lines, and that 
“[t]he regulations were promulgated to implement NEPA [ ] following the Calvert Cliffs decision that prior 
Commission regulations inadequately complied with NEPA requirements.”  Id. at 84 n.12.  The court further 
noted that for ten years, the Commission had given an expanded reading to the term “utilization facility” to 
include equipment associated with a nuclear reactor, including transmission lines.  Id. at 82. 

49  Id. at 86 (emphasis added).  The court viewed the Commission as being under a “dual obligation” to pursue the 
objectives of the AEA and NEPA, and concluded that the two statutes and their implementing regulations must 
be viewed in pari materia.  Id.  As discussed below, the Sixth Circuit took the same view in Detroit Edison. 

50  Detroit Edison, 630 F.2d at 452 (emphasis added). 
51  Id. 
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radiation hazards, and that in the early 1970s, “the Commission began to consider the 

environmental implications of proposed nuclear facilities” in response to NEPA’s mandate.52 

 Both the First Circuit and Sixth Circuit decisions were driven by the contemporaneous 

judicial understanding that NEPA imposed substantive environmental duties on agencies.  But 

the U.S. Supreme Court effectively overruled those decisions when it issued its landmark 

opinion in Robertson v. Methow Valley Citizens Council, 490 U.S. 332 (1989).  In Methow 

Valley, the Court examined whether NEPA required the U.S. Forest Service to include a fully 

developed mitigation plan in an EIS accompanying a proposal to build a ski resort, and to 

implement that mitigation plan.  The Court held that NEPA requires only that a federal agency 

adequately identify and evaluate adverse environmental impacts, and provide “a reasonably 

complete discussion of possible mitigation measures.”53  Although the Court agreed that NEPA 

requires agencies to take a “hard look” at environmental consequences, it held that “NEPA itself 

does not mandate particular results, but simply prescribes the necessary process.”54 

 In short, the Board’s reliance on the Public Service Co. and Detroit Edison cases is 

misplaced because those decisions preceded Methow Valley and its progeny.  In contrast, relying 

on current case law, the Commission correctly concluded in the 2007 LWA Rule that NEPA, in 

itself, does not expand the agency’s authority to consider issues unrelated to the AEA in NRC 

                                                 
52  See id. at 451-52.  Like the First Circuit, the court cited the NRC’s broad authority under the AEA, including 

its authority to define the phrase “component parts” of a “utilization facility.”  Id. at 453. 
53  Methow Valley, 490 U.S. at 351-52 (noting the “fundamental distinction . . . between a requirement that 

mitigation be discussed in sufficient detail to ensure that environmental consequences have been fairly 
evaluated . . . and a substantive requirement that a complete mitigation plan be actually formulated and 
adopted.”).  

54  Id. (“Other statutes may impose substantive environmental obligations on federal agencies, but NEPA merely 
prohibits uninformed—rather than unwise—agency action.”).  Although Methow Valley clarified that NEPA is 
a purely procedural statute, the Supreme Court clarified in Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 
766, 772-73 (2004), that NEPA cannot expand an agency’s authority where the agency must make a non-
discretionary finding under another statute (like the AEA, in the case of the NRC). 
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licensing proceedings.  Accordingly, no legal basis supports the core premise of the Board’s 

analysis; i.e., that NRC can impose environmental conditions on offsite transmission lines. 

2. The NRC Staff’s Approach to Assessing the Environmental Impacts of 
Transmission Lines in the FEIS Is Consistent with Settled NEPA Law and Does 
Not Suffer from the “Probable Deficiencies” Cited by the Board  

 The Board also incorrectly suggests that the Staff’s FEIS suffers from three “probable 

deficiencies” related to:  (1) unavailable or incomplete information; (2) reliance on anticipated 

certifications; and (3) inadequate analysis of mitigation.55  The Board’s analysis is inconsistent 

with controlling judicial precedent construing an agency’s obligations under NEPA. 

a.  Unavailable or Incomplete Information 

 NEPA’s “rule of reason” and “hard look” requirements do not demand the quantity of 

information and level of detail sought by the Board; i.e., discussion of environmental impacts 

that are dependent upon detailed siting and design information for the transmission lines.56  As 

stated above, the NRC Staff’s FEIS fully considers environmental impacts of transmission line 

construction based on the best information available to the agency.57  Consistent with NEPA, the 

Staff described its methodology for analyzing impacts in the proposed transmission line corridor 

and identified the relevant analytical uncertainties, given that the actual location of the 

                                                 
55  See Fermi, LBP-14-09, slip op. at 48-52. 
56  See Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-10-11, 71 NRC 287, 315 (2010) 

(“[W]hile there ‘will always be more data that could be gathered [agencies] must have some discretion to draw 
the line and move forward with decisionmaking.’”) (citing Town of Winthrop v. FAA, 535 F.3d 1, 11 (1st Cir. 
2008)); see also NRDC v. Callaway, 524 F.2d 79, 88 (2d Cir. 1975) (“[A]n EIS is required to furnish only such 
information as appears reasonably necessary under the circumstances for evaluation of the project, rather than 
to be so all-encompassing in scope that the task of preparing it would become either fruitless or well nigh 
impossible.”). 

57  See NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-12-5, 75 NRC 301, 341 (2012) (A “hard 
look” analysis should use “the best available information at the time the assessment is performed.”); La. 
Energy Servs. (Nat’l Enrichment Facility), CLI-05-20, 62 NRC 523, 536 (2005) (“NEPA does not call for 
certainty or precision, but an estimate of anticipated (not unduly speculative) impacts.”) (emphasis in original). 
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transmission line has not been selected by its owner.58  It is well established that a “NEPA 

review represents a ‘snapshot’ in time,” and “does not require that [the NRC] wait until inchoate 

information matures into something that later might affect [its] review.”59  The Board incorrectly 

suggests the NRC Staff must perform detailed investigations of environmental impacts that can 

only be performed after the precise location and design of the transmission line is selected 

(which may not occur for years). 

b.  Reliance on Anticipated Certifications 

 The Board also criticizes the Staff for its purportedly “blanket reliance” on future 

certifications and compliance programs of other federal and state agencies.60  Here, the Staff 

prepared a reasonably detailed cumulative impact analysis based on the best available 

information.  That said, insofar as the Staff relied on other agencies’ certifications (including 

those to be issued in the future) as a basis for its findings, it explained the basis for doing so and 

exercised its independent judgment.61  That approach comports with established NEPA law.62  

                                                 
58  See Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-10-22, 72 NRC 202, 208-09 (2010) 

(An analysis performed for NEPA purposes should disclose incomplete and unavailable information and 
significant uncertainties). 

59  Luminant Generation Co. LLC (Comanche Peak Nuclear Power Plant, Units 3 & 4), CLI-12-7, 75 NRC 379, 
391-92 (2012).  See also Winter v. NRDC, 555 U.S. 7, 23 (2008) (citing Methow Valley, 490 U.S. at 350) 
(NEPA does not require that agencies reach certain results, only that agencies consider all available 
information regarding environmental impacts). 

60  Fermi, LBP-14-09, slip op. at 49. 
61  Cf. Philadelphia Electric Co. (Limerick Generating Station, Units 1 & 2), ALAB-785, 20 NRC 848, 868 

(1984) (The NRC need not “perform a wholly independent analysis from scratch.  As the Licensing Board 
correctly observed, the staff may rely on the scientific data and inferences drawn by the [state agency]. . . .  
The critical factor is that the staff (and the NRC) exercise independent judgment with regard to its ultimate 
conclusions about the environmental impacts of the project.”). 

62  See, e.g., Progress Energy Fla., Inc. (Levy County Nuclear Power Plant, Units 1 & 2), LBP-13-4, 77 NRC 
107, 215 (2013) (rejecting intervenors’ argument that “by relying on State-imposed monitoring and mitigation 
plans that have not yet been issued or finalized, the NRC is ‘punting environmental issues into the future 
without addressing them in the FEIS.’”).  Cf. New England Coalition on Nuclear Pollution v. NRC, 582 F.2d 
87, 99 (1st Cir. 1978) (“NRC may rely on EPA findings made in the course of determining whether to issue a 
[National Pollutant Discharge Elimination System] permit”). 
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Moreover, as discussed above, the Supreme Court has held that NEPA does not require that all 

mitigation measures be fully developed and finalized before the NRC can complete its FEIS.63 

c.  Inadequate Analysis of Mitigation 

 The Board’s concern regarding the adequacy of the NRC Staff’s analysis of mitigation 

measures is also contrary to settled NEPA law.  The Board asserts that the FEIS “merely 

assumes” that mitigation for the transmission corridor’s environmental impacts will be 

adequately addressed in permit reviews to be conducted by other agencies.64  Again, however, 

the NRC Staff prepared its analysis based on the available information, which included 

information on the types of mitigation measures typically required by the relevant state and 

federal permitting agencies.65  NEPA requires nothing more.  Indeed, the Board’s position 

contravenes the Methow Valley Court’s holding that “it would be inconsistent with NEPA’s 

reliance on procedural mechanisms—as opposed to substantive, result-based standards—to 

demand the presence [in an EIS] of a fully developed plan that will mitigate environmental harm 

before an agency can act.”66  In summary, the Board’s position on this issue is contrary to current 

NEPA case law and fails to provide a viable basis for sua sponte review. 

D. Adoption of the Board’s Position Would Have Substantial Adverse Consequences 

 As the NRC has recognized, COL applicants often do not have control over the design or  

                                                 
63  Indeed, on this basis, the Levy COL licensing board held that “it was reasonable for NRC to rely on the 

monitoring and mitigation measures mandated by [a Florida state agency], even though the specific measures 
are yet to be developed and finalized, and to rely on [two state agencies] to assure that such measures will 
actually be implemented and successful.”  Levy, LBP-13-4, 77 NRC at 219.  

64  Fermi, LBP-14-09, slip op. at 51. 
65  See Fermi 3 FEIS, Vol. 2 at 7-16, 7-18, 7-20 to 7-23, 7-27.  See also COL-ISG-004 at 10 (“It is important to 

note that applicants will need permits and approvals from other Federal and State agencies, each of which may 
have an independent duty to comply with NEPA or State environmental statutes.”); Levy, LBP-13-4, 77 NRC 
at 219 (citing the “concrete and highly prescriptive provisions” of the state certification requiring 
environmental monitoring and mitigation, and active oversight by state agencies, as sources of reasonable 
assurance that sound monitoring and mitigation measures will be appropriately implemented by the licensee).   

66  Methow Valley, 490 U.S. at 353. 
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siting of transmission lines and, therefore, cannot compel completion of those activities prior to 

issuance of an ESP or COL.  Consequently, final or detailed siting and design information is 

unlikely to be available to the applicant and NRC Staff at the time of COL submittal and review.  

Thus, the Board’s position, if accepted, would place applicants that do not own the necessary 

transmission infrastructure in an untenable position—they cannot perform the type of 

environmental analysis sought by the Board without actually siting and designing the 

transmission lines, but they have no authority to site and design transmission lines that they do 

not own or control.  The Commission could not have intended such an impractical and 

inequitable result when it revised the LWA rule in 2007.  

 The approach taken by DTE and the Staff in the ER and FEIS, respectively, is consistent 

with that reviewed and approved in other ESP and COL proceedings.  Notably, in its review of 

uncontested issues for the V.C. Summer COL, the Commission found the Staff appropriately 

treated offsite transmission impacts as cumulative impacts involving preconstruction activities.67  

There is no reason for the Board to revisit the soundness of that approach here as part of an 

eleventh-hour sua sponte review.   

 In this regard, there are a number of pending applications that have treated the impacts of 

transmission line construction as a cumulative impact.  In a number of those proceedings, the 

transmission lines have not been sited or designed, and the applicants and NRC necessarily relied 

upon reconnaissance information rather than field surveys.68  Commission adoption of the 

                                                 
67  See S. Carolina Elec. & Gas Co. (Virgil C. Summer Nuclear Stations, Units 2 & 3), CLI-12-9, 75 NRC 421, 

466, 472-75 (2012). 
68  See, e.g., PSEG Site ESP Application, Part 3, Environmental Report, at 4.1-5 (Rev. 3, Mar. 2014), available at 

ADAMS Accession No. ML14093B256 (package) (“A particular corridor has not been selected, as this is 
dependent on a variety of factors including the selection of a reactor technology, formal transmission impact 
studies, and regional transmission planning efforts.  To evaluate potential impacts of an off-site transmission 
corridor, PSEG performed a geographic information system (GIS) analysis of two macro-corridors to estimate 
potential land use effects.”). 
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Board’s position would therefore disrupt and have substantial adverse consequences for those 

proceedings—including the possibility that the applicant would be unable to satisfy the Board’s 

position that field surveys are needed for the precise location of the transmission lines.   

 Additionally, although the Board analysis in LBP-14-09 is confined to transmission lines, 

its implications are far broader, potentially encompassing all “preconstruction” activities, 

including site clearing and excavation activities that are key schedule drivers in new plant 

construction.  In essence, the Board’s position, if adopted, would essentially force the NRC to 

revert to the pre-2007 LWA rule, thereby precluding construction of transmission lines and 

potentially other non-safety structures prior to the NRC’s Record of Decision.  This would 

significantly delay construction and impose substantial costs on applicants.  That result would 

undermine key objectives of the 2007 LWA Rule and the NRC’s longstanding goals of 

regulatory finality and expeditious decision-making.69 

IV. CONCLUSION 

 For the above reasons, the NRC Staff’s treatment of transmission line impacts for Fermi 

3 as a reasonably foreseeable cumulative impact is consistent with the Commission’s 2007 LWA 

Rule and current NEPA law.  There is no legal or factual basis for the Board’s contrary 

conclusion that transmission line impacts must be analyzed as a direct effect of COL issuance.  

Accordingly, the Commission should not authorize sua sponte review in this case. 

 

 

                                                 
69  See 2007 LWA Rule, 72 Fed. Reg. 15 57,416, 57,424; Hydro Res., Inc. (P.O. Box 15910, Rio Rancho, NM 

87174), CLI-01-4, 53 NRC 31, 40 (2001); Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-
98-12 48 NRC at 24. 
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