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June 12, 2014 
 
 
Ms. Annette L. Vietti-Cook 
Secretary 
Attn: Rulemakings and Adjudications Staff 
U.S. Nuclear Regulatory Commission 
Washington, DC  20555-0001 
 
Subject: Petition for Rulemaking to Amend 10 CFR Part 37, “Physical Protection of Category 1 and 
Category 2 Quantities of Radioactive Material” 
 
Project Number: 689 
 
Dear Ms. Vietti-Cook: 
 
On behalf of its members and pursuant to 10 CFR 2.802, “Petition for Rulemaking,” the Nuclear 
Energy Institute, Inc. (NEI)1 submits the enclosed petition to amend 10 CFR Part 37, “Physical Protection of 
Category 1 and Category 2 Quantities of Radioactive Material.” The purpose of this petition is to amend Part 
37.11 to remove unnecessary and burdensome requirements on licensees with established physical security 
programs required by 10 CFR Part 73, “Physical Protection of Plants and Materials.” 

                                             
1 NEI is the organization responsible for establishing unified nuclear industry policy on matters affecting the nuclear energy industry, including 

the regulatory aspects of generic operational and technical issues. NEI's members include all entities licensed to operate commercial nuclear 

power plants in the United States, nuclear plant designers, major architect/engineering firms, fuel fabrication facilities, nuclear material 

licensees, and other organizations and individuals involved in the nuclear energy industry. 
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We appreciate your attention to this matter. If you have any questions concerning this petition, please 
contact Raymond Landis at (202) 739-8011; rll@nei.org or me. 
 
Sincerely, 

 
 
 

Anthony R. Pietrangelo 
 
Attachment 
 
c: The Honorable Allison M. Macfarlane, Chairman, NRC 

The Honorable Kristine L. Svinicki, Commissioner, NRC 
The Honorable William C. Ostendorff, Commissioner, NRC 
The Honorable William D. Magwood, IV, Commissioner, NRC 
The Honorable George Apostolakis, Commissioner, NRC 
Mr. Mark A. Satorius, EDO, NRC 
Ms. Catherine Haney, NMSS, NRC 
Mr. Brian E. Holian, FSME, NRC 
Ms. Laura A. Dudes, FSME/DMSSA, NRC 
NRC Document Control Desk 
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Before the 
UNITED STATES NUCLEAR REGULATORY COMMISSION 

Rockville, Maryland 
 
  
In the Matter of a Proposed Rulemaking to 
Amend 10 CFR 37.11, “Specific Exemptions” 
 

 
Docket No. __________

 
PETITION FOR RULEMAKING BY THE NUCLEAR ENERGY INSTITUTE 

 
Pursuant to 10 CFR § 2.802, the Nuclear Energy Institute, Inc. (NEI), on behalf of its members, submits this 
petition for rulemaking requesting that the U.S. Nuclear Regulatory Commission (NRC), following public 
notice and opportunity for comment, amend 10 CFR Part 37, “Physical Protection of Category 1 and 
Category 2 Quantities of Radioactive Material.”  NEI requests that the NRC promptly begin a rulemaking to 
amend Part 37 to remove unnecessary and unduly burdensome requirements on licensees with established 
physical security programs required by 10 CFR Part 73, “Physical Protection of Plants and Materials.” 
 
I. STATEMENT OF PETITIONER’S INTEREST 
 
As required by 10 CFR § 2.802(c), NEI has a clear and substantial interest in the requested rulemaking.  NEI 
is the organization responsible for establishing unified nuclear industry policy on matters affecting the 
nuclear energy industry, including the regulatory aspects of generic operational and technical issues.  NEI's 
members include all entities licensed to operate commercial nuclear power plants in the United States, 
nuclear plant designers, major architect/engineering firms, fuel fabrication facilities, nuclear material 
licensees, and other organizations and individuals involved in the nuclear energy industry.  NEI is 
responsible for coordinating the combined efforts of licensed facilities on matters involving generic NRC 
regulatory policy issues and generic operational and technical regulatory issues.   
 
NRC’s regulations in 10 CFR Part 37 apply to a wide-variety of NEI’s members, ranging from byproduct 
material licensees to power reactor, research and test reactor, decommissioning reactor, and fuel cycle 
licensees.  NEI’s members appreciate the importance of securing and protecting category 1 and category 2 
quantities of radioactive material from theft or diversion.   
 
Since the NRC issued Part 37 and licensees have begun implementing these requirements, it has become 
clear the current rule would be substantially improved by removing unnecessary requirements imposing 
undue burden on licensees with NRC-approved 10 CFR Part 73 security plans.  The NRC has already 
recognized the need for regulatory action by issuing enforcement guidance to addresses these issues in the 
short-term.  NEI submits this petition as a means to permanently fix the deficiencies in the current rule 
while still ensuring licensees adequately protect byproduct materials.  The requested rulemaking would 



 

Page 2 of 9 
 

eliminate unnecessary requirements providing no commensurate safety or security benefits, and create 
greater regulatory certainty in Part 37’s application. 
 
II. BACKGROUND AND PROBLEM STATEMENT 

 
A. Regulatory History of 10 CFR Part 37  

 
U.S. nuclear licensees have always placed a priority on the security of nuclear facilities and materials.  Since 
the terrorist attacks of September 11, 2001, licensees have taken extensive additional actions to ensure the 
security of nuclear facilities and materials.  Nuclear facilities have upgraded physical security plans, 
improved intrusion detection and surveillance systems, increased security patrols, added physical barriers, 
and enhanced site access controls.  As a result of these security enhancements, NRC-regulated nuclear 
facilities are among the among the best-protected private sector facilities in the nation.   
 
In parallel with these extensive security enhancements to nuclear facilities, the NRC imposed increased 
security requirements on category 1 and category 2 quantities of byproduct materials.  NRC initially imposed 
these requirements through orders, using a graded approach based on the relative risk and quantity of 
material possessed by the licensee.  No such orders were issued to fuel cycle and operating power reactor 
licensees, which already were required to implement robust security programs pursuant to 10 CFR Part 73.   
 
To codify these byproduct material requirements and ensure their generic applicability in the future, the 
NRC commenced a notice-and-comment rulemaking by publishing the proposed 10 CFR Part 37 rule.1  
Notably, the proposed rule stated:  “Licensees whose activities are covered under the physical protection 
requirements of 10 CFR part 73 would be exempt from the requirements of 10 CFR part 37.”2  Specifically, 
as proposed, 10 CFR § 37.11 contained the following specific exemption: 
 

(b)  Any licensee’s activities are exempt from the requirements of this part to the extent that its 
activities are covered under the physical protection requirements of part 73 of this chapter.3 

 
During public meetings associated with this rulemaking, the NRC staff stated this exemption would not cover 
radioactive materials stored at reactor sites if the materials were not specifically identified in a licensee’s 
Part 73 security plan.  As a result, NEI’s comments highlighted the problems that would arise with this 
approach, including the potential to regulate low-risk materials through a burdensome facility-by-facility 
exemption process.4  Similarly, an NEI member submitted comments noting it was unnecessary to extend 

                                             
1 Proposed Rule, Physical Protection of Byproduct Material, 75 FR 33902 (June 15, 2010). 

2 75 FR at 33905. 

3 75 FR at 33934. 

4 Letter from J. Schlueter, NEI, to NRC, Attachment 1 at 3 (Jan. 18, 2011) (ML110260129). 
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Part 37’s requirements to large components and radioactive material storage facilities located on power 
reactor sites because theft of such material was impractical.5 
 
On March 19, 2013, the NRC published the final Part 37 rule.6  Without explanation, the final rule changed 
the 10 CFR § 37.11(b) exemption for licensees covered by Part 73 to state: 
 

(b)  Any licensee’s NRC-licensed activities are exempt from the requirements of subparts B and C of this 
part to the extent that its activities are included in a security plan required by part 73 of this chapter.7 

 
In addition, in response to comments on the need for broader exemptions in 10 CFR § 37.11, the NRC 
stated as follows: 
 

The NRC has determined that it is appropriate to include a partial exemption 
in the regulation instead of treating exemptions requests on a case-by-case 
basis.  Paragraph (c) has been added to § 37.11 to address radioactive waste 
materials.  The provision does require that some security measures be 
applied to the waste, but the majority of the 10 CFR part 37 requirements 
would not apply.  Measures include the use of continuous physical barriers, 
alarmed locked gates or doors, and assessment and response of 
unauthorized entry.8 

 
As a result, the NRC added the following new exemption in 10 CFR § 37.11: 
 

(c)  A licensee that possesses radioactive waste that contains category 1 or category 2 quantities of 
radioactive material is exempt from the requirements of subparts B, C, and D of this part.  Except that 
any radioactive waste that contains discrete sources, ion-exchange resins, or activated material that 
weighs less than 2,000 kg (4,409 lbs) is not exempt from the requirements of this part.  The licensee 
shall implement the following requirements to secure the radioactive waste: 

 
(1)   Use continuous physical barriers that allow access to the radioactive waste only through 
established access control points; 
 
(2)  Use a locked door or gate with monitored alarm at the access control point; 
 
(3)  Assess and respond to each actual or attempted unauthorized access to determine whether an 
actual or attempted theft, sabotage, or diversion occurred; and 
 

                                             
5 Email from G. Halnon, FENOC, to NRC at 1 (Jan. 18, 2011) (ML110210241). 

6 Final Rule, Physical Protection of Byproduct Material, 78 FR 16922 (Mar. 19, 2013). 

7 78 FR at 17009 (codified at 10 CFR § 37.11(b)). 

8 78 FR at 16942. 
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(4)  Immediately notify the [local law enforcement agency (LLEA)] and request an armed response 
from the LLEA upon determination that there was an actual or attempted theft, sabotage, or 
diversion of the radioactive waste that contains category 1 or category 2 quantities of radioactive 
material.9 

 
B. 10 CFR Part 37 Implementation Problems  

 
NRC required licensees to comply with 10 CFR Part 37 by March 19, 2014.  During Part 37’s implementation, 
licensees and the NRC have encountered significant problems with 10 CFR § 37.11 that can only practically 
be remedied with a rulemaking.   
 

1. 10 CFR § 37.11 Does Not Exempt Large Components and Material in Robust 
Structures  

 
10 CFR § 37.11(c) only exempts certain radioactive waste from Part 37’s requirements.  In other words, 
material not designated as waste does not fall within the scope of the 10 CFR § 37.11(c) exemption.  As a 
result, large components and material stored in robust structures are not exempt from Part 37’s 
requirements even though they present a similar (or even lower) theft or diversion risk compared to 
radioactive waste.   
 
As part of the Part 37 implementation process, the industry and NRC staff extensively discussed this 
unnecessary and burdensome limitation in 10 CFR § 37.11.  The NRC staff appropriately recognized this 
material as low risk and issued an Enforcement Guidance Memorandum (EGM), which applies until this issue 
is addressed “through rulemaking or other regulatory action.”10  The EGM thus highlights the need for a 
rulemaking to resolve this issue and provides a sound basis for doing so.  Specifically, the EGM explains the 
low risk and self-protecting nature of large components and material stored in robust structures as follows: 
 

 “Due to their size and weight, these large components are not easily moved without cranes, rigging, 
and heavy equipment.  In addition, these large components are not easily concealed during loading 
or when they are in motion, and the amount of time required to steal or divert these large 
components is such that it is reasonable to expect that the licensee would detect these activities.”11 
 

 “Access into these robust structures requires significant execution time.  Typically, routine work 
activities, observation by licensees’ authorized individuals located within or proximal to these robust 
structures, and/or observation by licensees’ authorized individuals conducted in accordance with 

                                             
9 78 FR at 17009 (codified at 10 CFR § 37.11(c)). 

10 EGM-14-001, Interim Guidance for Dispositioning 10 CFR Part 37 Inspection Findings with Respect to Large Components and Robust 

Structures at Facilities Licensed Under 10 CFR Parts 50 and 52 at 3 (Mar. 13, 2014). 

11 EGM-14-001, Interim Guidance for Dispositioning 10 CFR Part 37 Inspection Findings with Respect to Large Components and Robust 

Structures at Facilities Licensed Under 10 CFR Parts 50 and 52 at 1 (Mar. 13, 2014). 
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10 CFR 73.55(i)(5)(ii) will provide the ability to detect actual or attempted theft and diversion 
considering the time needed to accomplish these activities.”12 

 
A rulemaking to codify the EGM’s rationale would recognize the practicalities militating against theft or 
diversion of large components and material stored in robust structures.  A rulemaking would also avoid the 
long-term use of enforcement discretion and case-by-case exemptions in this area. 
 

2. 10 CFR § 37.11(b) Only Covers Activities Included in a 10 CFR Part 73 Security 
Plan 

 
The requirement in 10 CFR § 37.11(b) that licensees include exempt “activities” in a 10 CFR Part 73 security 
plan creates the burdensome and unnecessary requirement that licensees change their NRC-approved 10 
CFR Part 73 security plan in order to rely upon this exemption.  However, byproduct material kept within 
any area for which Part 73 requires access control should be exempt from Part 37’s requirements regardless 
of whether the byproduct material “activities” are specifically “included in” a Part 73 security plan.   
 
The proposed rule provided licensees with more flexibility and exempted licensees from Part 37’s 
requirements if the licensees “activities are covered under the physical protection requirements of part 73 of 
this chapter.”13  The final rule provided no explanation for removing this flexibility.  Nor did the 
accompanying regulatory analysis account for the cost associated with the new requirement for licensees to 
change and maintain their Part 73 plans.14   
 
Despite the sufficient security measures already provided by Part 73 plans, some licensees have found the 
unnecessary burden involved with changing a Part 73 plan significantly detracts from the value of the 10 
CFR § 37.11(b) exemption and have opted to instead prepare a Part 37 plan.  Thus, regardless of whether a 
licensee changes its Part 73 plan to include byproduct material or prepares a Part 37 plan, the rule currently 
imposes undue burden on licensees that should be alleviated through a rulemaking. 
 

3. 10 CFR § 37.11(c)’s Scope and Requirements are Ambiguous  
 
The radioactive waste exemption in 10 CFR § 37.11(c) is ambiguous.  It is unclear when licensees are fully 
exempt from Part 37 and when they must implement the narrower requirements in 10 CFR § 37.11(c)(1) 
through (c)(4).  Some licensees have expressed concern about whether the need to implement the 
“requirements to secure the radioactive waste” in 10 CFR § 37.11(c)(1) through (c)(4) applies to 
“radioactive waste that contains discrete sources, ion-exchange resins, or activated material that weighs less 

                                             
12 EGM-14-001, Interim Guidance for Dispositioning 10 CFR Part 37 Inspection Findings with Respect to Large Components and Robust 

Structures at Facilities Licensed Under 10 CFR Parts 50 and 52 at 2 (Mar. 13, 2014). 

13 75 FR at 33934. 

14 Regulatory Analysis for Final Rule:  Physical Protection of Byproduct Material (10 CFR Parts 20, 30, 32, 33, 34, 35, 36, 37, 39, 51, 71, and 

73) (Dec. 2011). 
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than 2,000 kg,” or only to other radioactive waste.  As currently written, 10 CFR § 37.11(c) is difficult to 
understand and has prompted numerous inquiries and many discussions among NRC, NEI, and licensees.   
 
NRC guidance clarifies this ambiguity by explaining:  (1) all of the requirements in Part 37 apply to 
radioactive waste containing discrete sources, ion-exchange resins, or activated material weighing less than 
2,000 kg; and (2) other radioactive waste is exempt from the requirements of Subparts B, C, and D of Part 
37 but licensees must instead comply with the security requirements contained in 10 CFR § 37.11(c)(1) 
through (c)(4).15  Although this guidance is helpful, the NRC should provide licensees and the public with 
greater regulatory certainty by clarifying this provision.  NUREG-2155 itself states:  “Legally binding 
regulatory requirements are stated only in laws; NRC regulations; licenses, including technical specifications; 
or orders, not in NUREG-series publications.”16   
 
III. PROPOSED CHANGES TO 10 CFR PART 37 
 
NEI is requesting, on behalf of the nuclear energy industry, that the NRC amend regulations in 10 CFR Part 
37, consistent with the modified rule language described below.  Specifically, NEI requests that the NRC 
amend these regulations to properly recognize the extent to which facilities with robust 10 CFR Part 73 
security programs already meet the objectives set forth in Part 37 and inherently protect byproduct 
material.     
 
In 10 CFR § 37.5, new definitions for Large Component and Robust Structure should be added as follows: 
 
10 CFR § 37.5 Definitions 
 
. . . . 
 
Large Component means an item weighing 2,000 kg (4,409 lbs) or more, but not containing either discrete 
sources or ion exchange resins.  Large components include steam generators, steam dryers, turbine rotors, 
reactor vessels, reactor vessel heads, reactor coolant pumps, and shielding blocks.   
 
. . . . 
 
Robust Structure means a closed concrete bunker or modular vault, for which access to the radioactive 
materials contained within the structure is gained only through the use of heavy equipment to remove 
structural components or large access blocks that weigh 2,000 kg (4,409 lbs) or more.   
 
. . . . 
                                             
15 NUREG-2155, Implementation Guidance for 10 CFR Part 37, “Physical Protection of Category 1 and Category 2 Quantities of Radioactive 

Material” at 35 (Feb. 2013). 

16 NUREG-2155, Implementation Guidance for 10 CFR Part 37, “Physical Protection of Category 1 and Category 2 Quantities of Radioactive 

Material” (Feb. 2013). 
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In 10 CFR § 37.11, paragraphs (b) and (c) should be revised, and a new paragraph (d) should be added to 
read as follows: 
 
10 CFR § 37.11 Specific Exemptions 
 
. . . . 
 
(b)  A licensee is exempt from the requirements of subparts B, C, and D of this part to extent its Category 1 
or Category 2 quantities of radioactive material are within a controlled access area, material access area, 
owner controlled area, protected area, or vital area included in a security plan required by part 73 of this 
chapter. 
 
(c)  Radioactive waste containing Category 1 or Category 2 quantities of radioactive material that does not 
contain discrete sources or ion-exchange resins, or is activated material weighing greater than 2,000 kg 
(4,409 lbs.) is exempt from the requirements of subparts B, C, and D of this part.  The licensee shall 
implement the following requirements to secure this radioactive waste: 
 

(1)  Use continuous physical barriers that allow access to the radioactive waste only through 
established access control points; 
 
(2)  Use a locked door or gate with monitored alarm at the access control point; 
 
(3)  Assess and respond to each actual or attempted unauthorized access to determine whether an 
actual or attempted theft, sabotage, or diversion occurred; and 
 
(4)  Immediately notify the LLEA and request an armed response from the LLEA upon determination 
that there was an actual or attempted theft, sabotage, or diversion of the radioactive waste that 
contains category 1 or category 2 quantities of radioactive material. 

 
(d)  A licensee is exempt from the requirements of subparts B, C, and D of this part to extent its Category 1 
or Category 2 quantities of radioactive material is a large component or is contained within a robust 
structure.  The licensee must satisfy the following requirements to rely upon this exemption: 
 

(1)  The licensee identifies in writing those large components, and robust structures containing 
category 1 or category 2 quantities of radioactive material, for which it is relying upon the 
exemption in paragraph (d) of this section; 
 
(2)  The licensee has an approved 10 CFR Part 73 security plan or a written 10 CFR Part 37 security 
plan that provides security measures adequate to detect, assess, and respond to actual or 
attempted theft or diversion with a written analysis that considers the time needed to accomplish 
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these activities given the proximity and mobility of the equipment available for those large 
components and robust structures identified in paragraph (d)(1) of this section; and 
 
(3)  The licensee has a written analysis documenting that the measures above do not decrease the 
effectiveness of the 10 CFR Part 73 security plan. 

 
IV. BASIS FOR PROPOSED CHANGES TO 10 CFR PART 37 
 
The following explains the basis for the specific rulemaking action requested as required by 10 CFR § 2.802. 
 
The new definitions in 10 CFR § 37.5 for Large Component and Robust Structure are needed to provide 
clarity in the application of new paragraph 10 CFR § 37.11(d).  These new definitions are taken from the 
EGM issued by the NRC while it pursues a long-term regulatory fix to 10 CFR § 37.11 to address the 
unnecessary burden involved with requiring licensees to protect materials that either through their size or 
containment pose no threat from theft or diversion resulting in their use as radiological dispersal device or 
radiological exposure device. 
 
The revision to 10 CFR § 37.11(b) is needed to remove undue regulatory burden on licensees by recognizing 
the extent to which facilities with robust 10 CFR Part 73 security programs already meet the objectives set 
forth in Part 37 and inherently protect byproduct material.  The physical protection measures required by 
Part 73 assure the security of category 1 and category 2 quantities on radioactive material without further 
need for additional measures.  Part 73’s stringent requirements provide reasonable assurance of the access 
controls and other security requirements for any material within a controlled access area, material access 
area, owner controlled area, protected area, or vital area required by a Part 73 plan.  Part 73 security plans 
also require an immediate response to security events, prompt reporting of all suspicious activity, and 
coordination with local law enforcement authorities for both response to a hostile action or observation of 
suspicious activity.  This includes the controlled access area, material access area, owner controlled area,17 
protected area, and vital area as defined within Part 73.  Thus, this revised exemption would recognize the 
extent to which Part 73’s physical protection requirements meet or exceed the requirements of Part 37 
without further need for any additional measures or unnecessary documentation in the Part 73 plan. 
 
The revision to 10 CFR § 37.11(c) would help to improve its clarity, provide greater regulatory certainty, and 
ensure licensees implement Part 37 consistent with NRC’s intent as expressed in regulatory guidance.  This 
change, by itself, may not warrant resource allocation to conduct a rulemaking.  However, given the 
significant need for a rulemaking to modify 10 CFR § 37.11(b), add a new 10 CFR § 37.11(d), and add 
associated definitions to 10 CFR § 37.5, the NRC should include this proposed change as part of this 
rulemaking effort. 
 

                                             
17 Materials within the owner controlled area, as defined within Part 73, are protected from theft or diversion based upon the requirements of 

10 CFR § 73.55(i)(5)(ii). 
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A new paragraph 10 CFR § 37.11(d) is needed to resolve the technical issue identified in EGM-14-001.  
NEI’s proposal for new paragraph 10 CFR § 37.11(d) would codify the key elements in the EGM.  As result, 
new 10 CFR § 37.11(d) would remove the undue burden and illogical result current Part 37 imposes 
whereby large components and material stored in robust structures are not exempt from Part 37’s 
requirements even though they present a similar (or even lower) theft or diversion risk compared to 
radioactive waste.  As noted above, the EGM explains the low risk and self-protecting nature of large 
components and material stored in robust structures as follows: 
 

 “Due to their size and weight, these large components are not easily moved without cranes, rigging, 
and heavy equipment.  In addition, these large components are not easily concealed during loading 
or when they are in motion, and the amount of time required to steal or divert these large 
components is such that it is reasonable to expect that the licensee would detect these activities.”18 
 

 “Access into these robust structures requires significant execution time.  Typically, routine work 
activities, observation by licensees’ authorized individuals located within or proximal to these robust 
structures, and/or observation by licensees’ authorized individuals conducted in accordance with 
10 CFR 73.55(i)(5)(ii) will provide the ability to detect actual or attempted theft and diversion 
considering the time needed to accomplish these activities.”19 

 
This proposal for 10 CFR § 37.11(d) would allow for prompt resolution of the issue identified in EGM-14-00, 
and avoid the long-term use of case-by-case exemptions.  The EGM also highlights the underlying practical 
considerations that make theft or diversion of large components and material stored in robust structures. 
 
This proposed rulemaking is narrowly focused on removing unnecessary requirements imposing undue 
burden on licensees with 10 CFR Part 73 security plans.  Given this narrow focus and the lack of outstanding 
technical issues, the NRC should streamline its normal rulemaking process and plan to issue a final rule 
within 2 years after receiving this petition. 

                                             
18 EGM-14-001, Interim Guidance for Dispositioning 10 CFR Part 37 Inspection Findings with Respect to Large Components and Robust 

Structures at Facilities Licensed Under 10 CFR Parts 50 and 52 at 1 (Mar. 13, 2014). 

19 EGM-14-001, Interim Guidance for Dispositioning 10 CFR Part 37 Inspection Findings with Respect to Large Components and Robust 

Structures at Facilities Licensed Under 10 CFR Parts 50 and 52 at 2 (Mar. 13, 2014). 




