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MOTION FOR SUMMARY DISPOSITION  
 
 By this filing, Strata Energy, Inc. (Strata) hereby submits this Response in Opposition to 

Intervenors’ Natural Resources Defense Council and Powder River Basin Resource Council’s 

(hereinafter “Intervenors”) Motion for Summary Disposition of Contention 1 in this proceeding 

regarding Strata’s currently active NRC License No. SUA-1601 authorizing the construction and 

operation of its Ross in situ leach uranium recovery (ISR) project (hereinafter “Ross ISR 

Project”) in the State of Wyoming.  As will be discussed below, Strata respectfully requests that 

the Licensing Board deny Intervenors’ Motion, because a genuine issue of material fact exists 

between the parties regarding groundwater quality data obtained and submitted to NRC Staff for 

initial licensing of the Ross ISR Project under NRC regulations and Commission-approved ISR-

specific licensing guidance. Therefore, Intervenors have failed to show a genuine dispute of 

material fact pursuant to 10 CFR § 2.1205(a). 

I. BACKGROUND AND PROCEDURAL HISTORY  

 On January 4, 2011, Strata submitted a combined source and 11e.(2) byproduct material 

license application to NRC for the proposed Ross ISR Project (Ross Project) in Crook County , 
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Wyoming.1  As part of its license application, Strata submitted an environmental report (ER) in 

accordance with 10 CFR Part 51.45 and NUREG-1748 entitled Environmental Review Guidance 

for Licensing Actions Associated with NMSS Programs.  This ER served as the foundation for 

NRC Staff’s environmental review which commenced upon completion of its acceptance review 

on June 28, 2011. 

 After submission of a hearing request by the Intervenors, by Order dated February 10, 

2012, the Board granted Intervenors standing and admitted four (4) contentions against Strata’s 

license application, including Contention 1 alleging that Strata’s NRC License No. SUA-1601 

was issued despite an alleged lack of groundwater quality data for licensing.  See In the Matter of 

Strata Energy, Inc. (Ross ISR Project), LBP-12-3, slip op. at 52.   

 On May 6, 2013, Intervenors submitted a Motion requesting that the Board migrate 

Contention 1 from a challenge to Strata’s license application to NRC Staff’s DSEIS or to amend 

this Contention to allow it to stand as a challenge to the DSEIS.  By Order dated July 26, 2013, 

the Board granted Intervenors Motion to migrate this Contention or to amend such Contention.  

See LBP-13-10, slip op. at 33.   

 On March 31, 2014, Intervenors submitted a Motion requesting that the Board migrate 

Contention 1 to allow it to proceed as a challenge to NRC Staff’s FSEIS.  By Order dated May 

23, 2014, the Board granted this Motion thus rendering Contention 1 as a challenge to Strata’s 

license application and NRC’s record of decision (ROD).  On June 13, 2014, Intervenors 

submitted a Motion for Summary Disposition of Contention 1.  By this Response, Strata hereby 

opposes such Motion, as there continues to be a genuine dispute of material fact regarding the 

adequacy of pre-license issuance “baseline” groundwater data as reflected in the ROD versus 

“Commission-approved background” groundwater levels which have not yet been determined. 
                                                            
1 On April 24, 2014, NRC Staff issued Strata NRC License No. SUA-1601. 
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II. STATEMENT OF LAW 
 
 Under NRC regulations for this proceeding, parties are permitted to file summary 

disposition to address issues prior to the conduct of a Subpart L administrative hearing.  Under 

10 CFR § 2.1205(c), the Licensing Board may consider motions for summary disposition using 

criteria outlined in 10 CFR Part 2, Subpart G which states, “[t]he presiding officer need not 

consider a motion for summary disposition unless its resolution will serve to expedite the 

proceeding if the motion is granted.”  See 10 CFR § 2.710(d)(1).  In motions for summary 

disposition, a moving party must make a showing that (1) there is “no genuine issue as to any 

material fact,” and (2) “the moving party is entitled to a decision as a matter of law.”  See e.g., 

Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 and 3), CLI-11-14, 

74 NRC 801, 805-806 (2011).  In a summary disposition motion, the moving party also must 

provide a “short and concise statement of material facts for which the moving party contends that 

there is no genuine issue to be heard.”  See 10 CFR § 2.1205(a).  After a moving party submits 

its motion, the Licensing Board may summarily dispose of arguments within such motion if the 

opposing party cannot make a showing that there is a genuine issue of material fact.  See 

Advanced Medical Systems, Inc. (One Factor Row, Geneva, Ohio), CLI-93-22, 38 NRC 98, 102 

(1993). 
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III. ARGUMENT 

 Intervenors’ motion for summary disposition of Contention 1 in this proceeding is 

centered upon a mistaken regulatory interpretation regarding the adequacy of groundwater 

quality data necessary for submission of a license application pre-license issuance and the 

adequacy of groundwater quality data needed to determine appropriate operating groundwater 

quality standards, including specifically “Commission-approved background” pre-operational, 

but post-license issuance groundwater quality levels.  In other words, to completely understand 

the root cause of Intervenors’ flawed legal interpretations used as grounds for its Motion, it is 

necessary to understand the critical distinction between what Intervenors refer to as “baseline” 

groundwater quality as opposed to the “Commission-approved background” groundwater 

standard. 

 The backdrop for an evaluation of Intervenors’ Motion lies within the framework of the 

10 CFR § 40.32(e) construction rule.  As currently constituted, Part 40.32(e) sets forth a detailed 

list of site activities that are considered to be “pre-construction,” which are permissible under the 

rule without obtaining an NRC license.  These activities include site grading, excavation, road 

preparation, installation of power lines, and site well drilling with a limited scope necessary to 

develop site “baseline” groundwater quality data.  See 10 CFR § 40.32(e).  In addition, there is a 

detailed list of site activities referred to as “construction” activities, which are prohibited without 

obtaining an NRC license and can serve as grounds for denial of a requested license.2  The 

distinction between these two categories of site activities with respect to wellfield installation 

                                                            
2 Intervenors’ claim that the Commission has ruled that “it has no regulatory authority over ‘site 
preparation activities, which are private actions’ that are ‘not subject to its regulatory authority’” is 
irrelevant to this Motion.  It is the activities that are deemed to be “construction,” which the Commission 
has vested power in its Staff to identify activities for which their conduct can serve as grounds for denial 
of a requested license that are relevant (i.e., installation of an entire wellfield, including complete monitor 
well networks). 
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and the gathering of site-specific groundwater data has been a source of dispute that was clarified 

by NRC Staff both in the final construction rule and a letter to a license applicant stating that 

installation of a complete wellfield, including complete monitor well networks, is not permitted 

pre-license issuance under the rule.3  

 10 CFR Part 40, Appendix A, Criterion 7 requires that a license applicant conduct a 

minimum of twelve months of pre-operational monitoring to provide “complete baseline” data 

for a number of resource areas including site groundwater quality.  However, as noted in 

NUREG-1569, Chapter 2, which serves as the Commission-approved guidance4 informing ISR 

applicants exactly what is expected for a successful license application, and NRC Staff’s official 

interpretation of rules governing ISR licensing, a license applicant is not required to gather 

complete site groundwater quality data (i.e., that is sufficient to determine “Commission-

approved background groundwater quality standards) in order to support an ISR operating 

license application.  As stated on Page 2-2 of NUREG-1569, NRC’s guidance notes:   

 “Reviewers should keep in mind that the development and initial licensing of an in situ 
 leach facility is not based on comprehensive information.  This is because in situ leach 
 facilities obtain enough information to generally locate the ore body and understand the 
 natural systems involved.  More detailed information is developed as each area is brought 
 into production….[R]eviewers should ensure that sufficient information is presented to 
 reach only the conclusion necessary for initial licensing.” 
 

                                                            
3 See United States Nuclear Regulatory Commission, Letter to John Cash, Manager EHS and Regulatory 
Affairs, from Keith McConnell, Deputy Director, Decommissioning and Uranium Recovery Licensing 
Directorate, (July 24, 2009) (ML091520101).  In addition, Regulatory Issue Summary RIS-09-12 entitled 
Uranium Recovery Policy Regarding Site Preparation Activities at Proposed, Unlicensed Uranium 
Recovery Facilities specifically notes that installation of “production/injection well[s]” or “wellfield 
monitoring network installation” would not even be considered for a specific exemption under 10 CFR § 
40.14 from Part 40.32(e) construction rule requirements.   
4 NUREG-1569 was issued for public comment in October of 1997 and later in February of 2002 and was 
finalized in June of 2003, thereby rendering the document Commission-approved guidance created 
specifically to address ISR licensing decisions.   
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As stated previously, this is NRC Staff’s interpretation of Commission regulations and is 

supported by the Part 40.32(e) construction rule which prohibits the installation of an entire 

wellfield, including monitor well networks.   

 In addition, ISR regulatory controls are included in 10 CFR Part 40, Appendix A, 

Criterion 5(B)(5) which establishes groundwater quality standards for operating uranium 

recovery facilities.  Unlike the required “baseline” groundwater quality data under Criterion 7 for 

license applications, Criterion 5(B)(5)’s groundwater quality standard is termed “Commission-

approved background” and is the primary groundwater protection goal for groundwater 

restoration of ISR wellfields after active uranium recovery is complete.  In the context of ISR 

facilities and in accordance with Chapter 5 of NUREG-1569 entitled Operations, the final 

determination of “Commission-approved background” requires the installation of a complete 

wellfield, including monitor well networks above, below, and around the wellfield, and an 

analysis of detailed groundwater quality data from within and outside wellfields to determine a 

number of groundwater protection controls such as upper control limits (UCL) for early 

identification of potential excursions and restoration target values (RTV) for a range of NRC-

approved, site-specific, constituents of concern (COC).  This control system allows ISR 

operations to operate efficiently at these sites to monitor for, detect, and remediate potential 

excursions and be prepared to perform restoration after exhaustion of the ore body.  This control 

system relies upon pump testing to determine confinement, requires mechanical integrity testing 

(MIT) to assure competent well installation, and identifies UCLs to serve as an early warning 

system for potential excursions from wellfields to assure that adjacent, non-exempt underground 

sources of drinking water (USDW) will be protected.  As will be shown below, this control 

system, based on well-accepted industry experience that is embodied in license conditions and 
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standard operating procedures, assures effective groundwater data gathering, monitoring, and 

protection.  

 NUREG-1569 itself was developed with a specific eye towards the aforementioned Part 

40.32(e) construction rule.  Chapter 2 of the ISR SRP entitled Site Characterization provides 

license applicants with guidance on submitting data, information, and analyses for site-specific 

activities that are permissible prior to the issuance of an NRC operating license.  More 

specifically, Chapter 2 of NUREG-1569 addresses the requirements for license applications 

related to site-specific groundwater conditions, including the development of pre-license 

issuance, “baseline” groundwater quality as mandated by 10 CFR Part 40, Appendix A, Criterion 

7.  Criterion 7 of Appendix A is specifically tailored towards pre-license issuance, baseline 

characteristics at a proposed project site across a wide range of resource areas, including but not 

limited to pre-license issuance groundwater conditions.   

 Chapter 5 of NUREG-1569 represents NRC Staff’s requirements for ISR operations, 

including the development of Criterion 5 “Commission-approved background,” which is the 

foundation for development of all other operational and restoration standards for groundwater at 

a proposed ISR site.  It is critical to note once again that Criterion 5 “Commission-approved 

background” cannot be developed without the ability to fully delineate an ISR-amenable ore 

body and to construct a full wellfield and complete monitor well networks.  Per the 

aforementioned Part 40.32(e) construction rule, an ISR license applicant is not permitted to 

install a complete wellfield and associated monitor well networks until after a license is issued.  

Thus, Criterion 5 “Commission-approved background” cannot be known until after a license is 

issued.  Therefore, the Board should be mindful of this distinction between Criterion 7 
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(embodied in NUREG-1569, Chapter 2) “baseline” and Criterion 5 (embodied in NUREG-1569, 

Chapter 5) “Commission-approved background” when evaluating Intervenors’ Motion. 

 Based on the legal analysis above, Intervenors continued use of the term “baseline” when 

describing groundwater quality standards that can only be achieved post-license issuance is 

flawed and should not be considered grounds to support its Motion.  But moreover, Commission 

precedent specifically allows the distinction between “baseline” and “Commission-approved 

background” groundwater quality and their respective data sets to stand when evaluating the 

level of data submitted in a license application.  See In the Matter of Hydro Resources, Inc. 

(Crownpoint Uranium Project), LBP-99-30, 50 NRC 77 (1999); affirmed CLI-00-12, (July 10, 

2000).  ISR license applicants must provide enough general site characterization groundwater 

data to support an initial licensing decision and nothing more.  This standard is the crux of the 

Criterion 7 “baseline” groundwater data set. 

 Further, Intervenors Statement of Material Facts in support of its Motion does not 

represent materials facts upon which there is no genuine dispute.  First, Fact #4 states that:  

 “[n]either NRC Staff nor SEI collected the empirical data necessary to establish  
 baseline water quality levels associated with the Ross ISR Project before the  
 NEPA process was completed, and before making the final decision to issue the  
 license on which the NEPA process was based.”       
 
See Intervenors’ Motion at 7, Fact #4. 

Intervenors’ use of the term “baseline” as if it is the equivalent of “Commission-approved 

background” to mean the gathering of appropriate site-specific groundwater quality data to 

support an initial licensing decision (as discussed in Chapter 2 of NUREG-1569) demonstrates 

that there is a genuine dispute of material fact between the parties.  As Strata has maintained 

throughout this proceeding and NRC Staff has concurred with the issuance of NRC License No. 

SUA-1601, both parties continue to dispute Intervenors’ claims that Criterion 7 “baseline” water 
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quality requirements were not satisfied.  Indeed, Strata’s license application and NRC Staff’s 

ROD conclusively show that both the licensee and the agency agree that all NRC regulatory 

requirements were satisfied, including those for Criterion 7 “baseline” groundwater quality.  

 Intervenors’ argument is also rife with references to “appropriate” baseline water quality 

per NRC regulations and guidance.  These references demonstrate a genuine dispute of material 

fact, because Intervenors continue to offer expert testimony as to what “appropriate” means in 

the context of NRC’s ISR regulatory program, testimony which Strata (and NRC Staff’s ROD) 

vigorously dispute.  Taken together, Intervenors’ arguments and supporting affidavits do nothing 

more than restate the substance (merits) of their arguments within the scope of Environmental 

Contention 1, and affirmatively demonstrate that there continues to be a genuine dispute of 

material fact on whether Criterion 7 “baseline” groundwater quality is adequately reflected in the 

ROD.  As shown in the legal case law above, merely restating the merits of a party’s case and 

not showing that no genuine dispute of material fact exists is not enough to sustain a motion for 

summary disposition. 

 Further, as discussed in the preceding paragraphs regarding the differences between 

Criterion 7 “baseline” and Criterion 5 “Commission-approved background,” Intervenors’ claim 

that there is a “disputed legal proposition” which is settled by NRC Staff’s identification of 

“post-licensing, pre-operational” groundwater quality data in the FSEIS.  This term provides the 

Licensing Board with additional support that there are indeed two phases of groundwater data 

collection when applying for and then after receiving an NRC license for ISR operations.  The 

FSEIS and the ROD are concerned with the first phase of “baseline” groundwater quality data, 

which Strata gathered and submitted pursuant to Criterion 7 and in support of an initial licensing 

decision.  The FSEIS and the ROD do not focus on the second phase of groundwater quality data 
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which is intended to support a determination of “Commission-approved background” under 

Criterion 5 prior to active recovery operations.  Intervenors focus on this “legal” dispute 

demonstrates that they believe that Strata should have gathered sufficient data to satisfy Criterion 

5 “Commission-approved background.”  This being the case, Strata asserts that there is now both 

a “legal” and a “factual” issue associated with Contention 1.  Any changes to the above-

described sequence as reflected in Criteria 5 and 7 and NUREG-1569 Chapters 2 and 5 would 

result in the Licensing Board substituting its guidance to an ISR license applicant for the 

Commission-approved guidance which reflects the expertise of NRC Staff and the Commission’s 

intent in the Part 40.32(e) construction rule.  Such an action would force ISR license applicants 

to run the risk of having their requested license denied in every case should they go so far as to 

install a complete wellfield, including monitor well network(s), prior to license issuance.  This 

conclusion effectively would turn the Commission’s ISR regulatory program on its head and 

result in the potential denial of multiple license applications. 

 Fact #5 in Intervenors’ Statement of Material Facts Not in Dispute is a clear indication of 

their failure to understand the aforementioned ISR regulatory program reflected in Criteria 7 and 

5.  Intervenors’ claim that “[t]he FSEIS does not consider such baseline water quality levels, but 

rather states that necessary water quality data will be collected after the license is issued.”  

Intervenors’ Motion at 8.  Initially, Strata and NRC Staff’s ROD dispute this fact, as both parties 

agree through NRC Staff’s decision documents that Criterion 7 “baseline” groundwater quality 

requirements were considered and satisfied.  Again, the distinction between Criterion 7 

“baseline” and Criterion 5 “Commission-approved background” is demonstrated by NRC Staff’s 

FSEIS’ detailed discussion of “post-licensing, pre-operational” groundwater quality per 

NUREG-1569, Chapter 5 in FSEIS in Chapter 4.  See United States Nuclear Regulatory 
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Commission, NUREG-1910, Supplement 5, Environmental Impact Statement for the Ross ISR 

Project in Crook County, Wyoming: Supplement to the Generic Environmental Impact Statement 

for In-Situ Leach Uranium Milling Facilities: Final Report (NUREG-1910, Supplement 5), 

Section 4.5.  Intervenors’ also use this alleged undisputed fact to support their experts’ testimony 

which, as stated above, is nothing more than a recitation of the merits of their Environmental 

Contention 1-based arguments.  Without more and without demonstrating that there is no 

genuine dispute of material fact here, Intervenors’ Motion cannot prevail.       
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IV.  CONCLUSION 

 For the reasons discussed above, Strata respectfully requests that the Licensing Board 

deny Intervenors’ Motion for failure to show a genuine dispute of material fact pursuant to 10 

CFR § 2.1205.  

 

       Respectfully submitted, 
 
       /Signed (electronically) by/ 
       Christopher S. Pugsley, Esq. 
       _____________________________ 
       Anthony J. Thompson, Esq. 
       Christopher S. Pugsley, Esq. 
Dated:  July 3, 2014     Thompson & Pugsley, PLLC 
       1225 19th Street, NW 
       Suite 300 
       Washington, DC 20036 

COUNSEL TO STRATA  
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I hereby certify that copies of the foregoing “STRATA ENERGY, INC’S 
RESPONSE TO NATURAL RESOURCE DEFENSE COUNCIL AND POWDER RIVER 
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       Respectfully Submitted, 
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accord with 10 C.F.R. § 2.304(d)/ 
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       _____________________________ 
       Anthony J. Thompson, Esq. 
       Christopher S. Pugsley, Esq. 
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