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INTRODUCTION 

 

  Licensee Strata Energy, Inc. (SEI or Strata) and NRC Staff (Staff) have filed 

motions for summary disposition seeking dismissal of Intervenors Natural Resources 

Defense Council and Powder River Basin Resource Council’s (Joint Intervenors) 

Contention 4/5A: “The application fails to adequately assess cumulative impacts of the 

proposed action and the planned Lance District expansion project.”   Licensee Strata 

Energy, Inc. Mot. for Summary Disp. (June 13, 2014) (Strata Mot.); NRC Staff Mot. for 

Summary Disp. (June 13, 2014) (Staff Mot.).  SEI and Staff claim because the Atomic 

Safety and Licensing Board (ASLB or Board) rejected Joint Intervenors’ efforts to assert 

a cumulative impacts contention against either the Draft Supplemental Environmental 

Impact Statement (DSEIS) for the Ross Project in-situ leach (ISL)1 uranium mining 

operation, or the Final SEIS, there is no basis to allow this contention to proceed to the 

evidentiary hearing.   

 They are mistaken, for two reasons.  First, in determining Joint Intervenors could 

not pursue a cumulative impacts challenge to the DSEIS or FSEIS, the Board did not 
                                                            
1   In situ leach (ISL) is also referred to as in situ recovery (ISR), and the terms are 
used synonymously here.  



2 
 

consider whether the cumulative impacts analyses in those documents was sufficient.  

Rather, the Board found various procedural defects in Joint Intervenors’ efforts to direct 

this contention to those documents, without ever reaching the merits.   

 However, both Staff and Strata now seek summary disposition on the ground that 

cumulative impacts were adequately addressed in the DSEIS and FSEIS.  Staff Mot. at 7 

(“The DSEIS and FSEIS contains the analyses that the Intervenors had claimed were 

missing in the original contention . . .”) (emphasis added); Strata Mot. at 8 (“The 

DSEIS/FSEIS fully addressed any cumulative impacts concerns”).  Accordingly, as SEI 

itself recognizes, Strata Mot.at 6, they are only entitled to prevail on this contention if, at 

the evidentiary hearing, they demonstrate cumulative impacts were in fact adequately 

considered in the DSEIS and FSEIS – an issue Joint Intervenors vigorously dispute.  See 

infra at10 (Statement of Material Facts in Dispute).    

 Second, irrespective of the subsequent documents, Joint Intervenors are entitled to 

a resolution of their contention that SEI was required to include a meaningful cumulative 

impacts analysis in the ER submitted with the license application.  Indeed, had SEI done 

so, Joint Intervenors would have been in a position to raise their concern with the scope 

of the project under review at an earlier juncture, rather than having that contention 

rejected as untimely once they were put on notice of the project’s full scope when a 

rudimentary – yet still fundamentally deficient – cumulative impacts analysis was 

included in the DSEIS.  In short, because this issue is plainly capably of repetition, yet 

evading review, it did not become moot upon issuance of the DSEIS and FSEIS.  E.g.,  

Beethoven.com LLC v. Librarian of Cong., 394 F.3d 939, 950 (D.C. Cir. 2005).  
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 Accordingly, and for the reasons discussed further below, SEI and Staff’s motions 

for summary disposition should be denied.   

BACKGROUND 

A.  Applicable Legal Standards  

 1. Standards For Summary Disposition  

  Summary Disposition is only appropriate where a party can demonstrate there are 

no factual disputes and it is entitled to judgment as a matter of law.  10 C.F.R. § 

2.710(d)(2).   “Caution should be exercised in granting summary disposition, which may 

be denied if there is reason to believe that the better course would be to proceed to a full 

hearing.”  Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc. 

(Pilgrim Nuclear Power Station), CLI-10-11, 71 NRC 287, 298 (2010) (citations 

omitted).  For purposes of summary disposition the Board views the facts in the light 

most favorable to the non-moving party.   Advanced Medical Systems, Inc. (One Factory 

Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102 (1993); see also In the Matter of 

Powertech USA, Inc. (Dewey-Burdock), Docket No. 40-9075-MLA, Order of June 2, 

2014 (denying summary disposition motions).  

 2. Standards For Cumulative Impacts Analyses 

 Our Nation’s “basic national charter for protection of the environment,” 40 C.F.R.  

§ 1500.1(a), the National Environmental Policy Act’s (NEPA) purpose is to “help public 

officials make decisions that are based on understanding of environmental consequences, 

and take actions that protect, restore, and enhance the environment.”  Id. at § 1500.1(c).  

NEPA’s “twin aims” are to force every agency “to consider every significant aspect of 

the environmental impact of a proposed action,” and to “inform the public that it has 
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indeed considered environmental concerns in its decision-making process.”  Balt. Gas & 

Elec. Co. v. NRDC, 462 U.S. 87, 97 (1983) (emphasis added).  Under NEPA, federal 

agencies are required to prepare an Environmental Impact Statement (EIS) for all “major 

Federal actions significantly affecting the quality of the human environment . . . .”  42 

U.S.C. § 4332(C).    

 The Council on Environmental Quality (CEQ) has issued regulations governing 

the preparation of an EIS which are binding on all agencies, 40 C.F.R. § 1500.3, 

including the NRC.  See, e.g., Brodsky v. NRC, 704 F.3d 113, 120 n.3 (2d Cir. 2013). 

These regulations require that, in complying with NEPA, agencies must evaluate the 

“cumulative effects” of their activities – i.e., “the incremental impact of the action when 

added to other past, present and reasonably foreseeable future actions,” as well as 

“individually minor but collectively significant actions taking place over a period of 

time.”  40 C.F.R. § 1508.7. 

 In evaluating cumulative effects, or any other impacts, an agency may not rely on 

“conclusory or unsupported suppositions.”  McDonnell Douglas Corp. v. U.S. Dep’t of 

the Air Force, 375 F.3d 1182, 1186-87 (D.C. Cir. 2004).  An agency also may not rely on 

conclusory labels like “small” and “moderate” to characterize impacts, where the agency 

does not explain the basis for these labels.  E.g., Greater Yellowstone Coal. v. 

Kempthorne, 577 F. Supp. 2d 183, 201-02 (D.D.C. 2008); Sierra Club. v. Mainella, 459 

F. Supp. 2d 76, 100-01 (D.D.C. 2006). 

 

 

 



5 
 

B.   Procedural Background  

 1. The Board’s Admission of the Cumulative Impacts Contention   
  Against the ER 
 
 On October 27, 2011, Joint Intervenors petitioned to intervene and requested a 

hearing in this matter, presenting several NEPA contentions concerning SEI’s 

Environmental Report (ER), prepared for the proposed Ross ISL uranium project in 

Crook County, Wyoming.   Contention 4 raised concerns regarding SEI’s consideration 

of groundwater quantity, and contention 5 concerned the consideration of cumulative 

impacts, including the impacts associated with the entire scope of the larger planned 

Lance Project, which was obliquely referred to but not disclosed or analyzed in the ER.  

Pet. to Intervene and Req. for Hearing (Oct. 27, 2011); see also Decl. of Robert E. 

Moran, ¶¶ 59-78 (attached as Exhibit 2 for the Board’s convenience).    

 On February 10, 2012, the Board admitted a reframed “Contention 4/5A”, which 

asserted the ER failed “to adequately consider cumulative impacts, including impacts on 

water quantity, that may result from SEI’s proposed ISL uranium mining operations 

planned in the Lance District expansion project.”  LBP 12-3, 75 NRC 164, Appendix A 

(2012).  As regards groundwater quantity, the Board recognized Intervenors had raised 

material issues concerning the extent to which the project – including the potential 

expansions – would impact groundwater quantity.  Id. at 200.  Thus, while SEI claimed 

its groundwater analysis was adequate, the Board explained “those disagreements are 

matters to be decided on the merits . . . .”  Id. 

 As for cumulative impacts more generally, the Board found Intervenors’ concerns 

regarding the “cumulative impacts associated with the Lance District expansion” were 

“sufficient to establish a material dispute.” Id. at 201.  While Staff and SEI claimed there 
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is no obligation to assess cumulative impacts in an ER, the Board disagreed, explaining 

an ER must consider the “‘impacts’ on the environment, which is to include cumulative 

impacts.”  Id. at 201-02.  

 As regards the cumulative impacts section in the ER, the Board found admissible 

Intervenors’ concerns with the “lack of specificity about SEI’s planned satellite facilities, 

and the potential impacts resulting from the Ross facility’s CPP [Central Processing 

Plant] being used for SEI’s additional facilities and possibly those of third parties.”  Id. at 

203; see also id. (“Certainly, given the size of the Lance District expansion relative to the 

Ross permit area, and the possible use of the Ross CPP in connection with that 

expansion, the potential for cumulative impacts seems apparent”) (citation omitted) .  

Similarly, with regard to groundwater quality, the Board found Intervenors “have put 

forward a specific criticism of the ER that is material to the question of whether SEI has 

met its requirement to consider all significant environmental impacts of the proposed 

action,” and thus concluded “staff’s objection that there will in fact be no [such] 

environmental impact is a question for the merits . . ..”  Id. at 204. 

 2. The Board’s Refusal To Allow The Cumulative Impacts Contention  
  To Be Presented Against the DSEIS or FSEIS 
 
 On March 21, 2013, Staff issued the DSEIS.  In accordance with 10 C.F.R.  

§ 2.309, and the Board’s Scheduling Order, on May 6, 2013, Joint Intervenors filed a 

motion to direct their pending contentions to the DSEIS, and to add a new contention 

concerning the scope of the project.  Int. Mot. to Resubmit Contention and Admit New 

Contention (May 6, 2013).  On the latter, the new proposed contention explained the 

DSEIS had revealed to the public, for the first time, the specific details regarding 

additional areas that are part of the overall project planned by SEI, and on the basis of 
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those disclosures and other materials Joint Intervenors sought to pursue a challenge that 

the DSEIS had not been prepared on the full scope of the project at issue.  Id. at 1-2; see 

also Second Declaration of Dr. Richard Abitz,  ¶¶ 38-43 (attached as Exhibit 3 for the 

Board’s convenience). 

 During the same time period, Intervenor NRDC also submitted extensive public 

comments on the DSEIS, detailing their concerns regarding, inter alia, the deficient 

cumulative impacts analysis.  NRDC Letter of May 13, 2013 (attached as Exhibit 1 for 

the Board’s convenience).  Those comments explained in detail the DSEIS’s failure to 

meaningfully grapple with either the full scope of the Lance district project, or the 

cumulative impacts likely as a result of the project.  E.g., id. at 41-42. 

 On July 26, 2013 the Board denied Joint Intervenors’ request to challenge the 

cumulative impacts analysis in the DSEIS.  LBP 13-10 at 19-22 (2013).  The Board 

concluded that because the DSEIS contained a different discussion of cumulative impacts 

than the ER, and a characterization of their extent – albeit with conclusory labels such as 

“small,” “medium,” and “large” – Intervenors were required to submit a new or amended 

contention.  Id.  Because Intervenors had not alternatively requested admission of such a 

new or amended contention – and had not invoked the 10 C.F.R. § 2.309(c)  “good 

cause” factors necessary to demonstrate why the contention was not submitted earlier – 

the Board left intact Intervenors’ contention 4/5A against the ER, and declined to permit 

a cumulative impacts contention against the DSEIS.  Id.  

 The Board also rejected Joint Intervenors’ proposed new contention.  Id. at 22-32.  

As regards the scope of the project, the Board concluded that even though the ER had not 

disclosed the full scope of the Lance project (and Intervenors’ cumulative impacts 
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contention had originally been admitted in part on that basis, see LBP 12-3, 75 NRC at 

203 (noting “lack of specificity about SEI’s planned satellite facilities” in the ER)), it was 

now too late for Joint Intervenors to challenge the scope of the project based on more 

detailed information in the DSEIS, because Intervenors could have obtained the 

necessary information from other sources earlier in the proceedings.  LBP 13-10 at 22-32. 

 On August 5, 2013, Joint Intervenors filed a motion for partial reconsideration of 

the Board’s DSEIS contention ruling, focused solely on contention 4/5A.  Int. Mot. for 

Reconsideration (Aug. 5, 2013).  Intervenors urged the Board to admit the cumulative 

impacts contention against the DSEIS, explaining that the Board’s finding the DSEIS to 

be materially different from the ER itself showed Intervenors satisfied the “good cause” 

criteria, and alternatively the Board should consider Intervenors’ “good cause” showing 

submitted with their motion.  Id. 

 On August 27, 2013 the Board denied the motion.  Mem. Order (Aug. 27, 2013).  

In the Boards’ view, in order to submit such a new contention Intervenors were required 

to submit a timely request that covered the admissibility factors of 10 C.F.R.  

§ 2.309(f)(1) and the good cause factors of section 2.309(c)(1).  Id. at 5.  Intervenors 

failure to detail the basis for satisfaction of each of these factors precluded admitting their 

contention.   Id.2 

                                                            
2   Since the Board certainly understood what the contention was, and its bases, the 
missing § 2.309(f)(1) elements were presumably the need to explain why a cumulative 
impacts contention is within the scope of the proceeding (§ 2.309(f)(1)(iii)) and why it is 
“material to the findings the NRC must make” (§ 2.309(f)(1)(iv)) – as to which the 
explanations would have been precisely the same as they were with the ER contentions.  
As for the “good cause” factors, the Board rejected Intervenors’ argument that in finding 
the DSEIS cumulative impacts analysis to differ “significantly” from the ER, the Board 
necessarily concluded that Intervenors had satisfied those factors, which require a 
showing of some new “materially different” information not previously available.  Mem. 
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 On February 28, 2014 Staff issued the FSEIS.  Pursuant to the applicable 

regulations and Board Order, on March 31, 2014 Joint Intervenors filed a motion to 

migrate or amend their existing contentions, and to admit new contentions, as to the 

FSEIS.  Int. Mot. to Migrate or Amend Contentions and Admit New Contentions (Mar. 

31, 2014).  On the amended contentions, heedful of the Board’s admonition to fully 

address every 2.309(f) and (c) factor, Intervenors explained why the contentions satisfied 

every factor.  Id. at 17-19.  As to cumulative impacts, Intervenors sought to either migrate 

their admitted cumulative impacts contention on the ER to the FSEIS, or alternatively to 

submit an amended or new contention concerning the deficient cumulative impacts 

analysis in the FSEIS, which mirrored the deficient DSEIS analysis.  Id. at 15-17; 29-31.  

The motion included a declaration providing further details on the inadequacies, 

particularly as regards groundwater, and explained the failure to meaningfully consider 

the impacts associated with the entire planned Lance project.  Id.; see also Declaration of 

Drs. Richard Abitz and Lance Larson (Abitz/Larson Decl.) ¶¶ 64-69 (attached as Exhibit 

4 for the Board’s convenience).  

 On May 23, 2014, the Board denied Intervenors’ request to present a cumulative 

impacts contention on the FSEIS.  Order of May 23, 2014 at 12-14.  The Board 

concluded the contention could not migrate from the ER to the FSEIS, because it was not 

admitted to the DSEIS.  Id. at 13.  As to amendment, the Board likewise found since the 

FSEIS cumulative impacts analysis mirrored the DSEIS, it was not timely to now present 

                                                                                                                                                                                 

Order (Aug. 27, 2013) at 4-5 and n.2.  The Board did not provide an example of 
something that might be “significantly” different between two stages of the 
environmental review process that would not also be “materially different” under the 
good cause standards, but presumably the Board had one or more examples in mind in 
reaching this conclusion. 
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a FSEIS contention on this issue.  Id.  Accordingly, the Board’s most recent ruling 

includes the original contention 4/5A.  Id., App. A.3  

 STATEMENT OF MATERIAL FACTS IN DISPUTE 

 1. Whether SEI’s ER for the Ross ISR Project contained the legally required 

discussion and analyses of the cumulative impacts associated with the project, including 

the planned expansion in the Lance District, and the anticipated cumulative impacts on 

groundwater quantity and quality.  See Ross ISR Project USNRC License Application, 

Environmental Report (Dec. 2010); see also Int. Pet. to Intervene and Request for a 

Hearing, Decl. of Richard Moran,  ¶¶ 59-78 (Oct. 27, 2011) (explaining inadequacies in 

ER consideration of cumulative impacts) (Exh. 2).  

 2. Whether NRC Staff’s Draft SEIS (DSEIS) for the Ross ISR Project 

contained the legally required discussion and analyses of the cumulative impacts 

associated with the project, including the planned expansion of the project in the Lance 

District, and the anticipated cumulative impacts on groundwater quantity and quality.  

See Draft SEIS for the Ross ISR Project (DSEIS) (Mar. 5, 2013); see also Int. Mot. to 

Resubmit Contention and Admit New Contention, Declaration of  Dr. Richard Abitz ¶¶ 

38-43 (May 6, 2013) (explaining inadequacies in DSEIS consideration of cumulative 

impacts) (Exh. 3). 

 3. Whether the Final Supplemental EIS (FSEIS) for the Ross ISR Project 

contained the legally required discussion and analyses of the cumulative impacts 

associated with the project, including the planned expansion of the project in the Lance 

                                                            
3   Intervenors also sought admission of a contention on project scope directed at the 
FSEIS, but the Board rejected that contention for largely the same reasons it was rejected 
at the DSEIS stage.  Id. at 14-16.  
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District, and the anticipated cumulative impacts on groundwater quantity and quality.  

See Final SEIS for the Ross ISR Project (FSEIS) (Feb. 28, 2014); see also Int. Mot. to 

Migrate or Amend Contentions and Admit New Contentions, Declaration of Drs. Abitz 

and Larson ¶¶ 64-69 (Mar. 31, 2013) (explaining inadequacies in FSEIS consideration of 

cumulative impacts) (Exh. 4). 

ARGUMENT 

 Contention 4/5A concerns whether the ER adequately considers cumulative 

impacts.  SEI and Staff urge dismissal of the contention on the grounds that it is moot in 

light of the cumulative impacts analysis in the DSEIS and FSEIS.  E.g., Staff Mot. at 8 

(“Both the DSEIS and the FSEIS contain the analyses that the Intervenors contended 

were missing from the ER”). 

 To the contrary, regardless of these subsequent documents, Intervenors are 

entitled to a hearing on whether the ER adequately considered cumulative impacts.  

Moreover, because the cumulative impacts analyses in the DSEIS and FSEIS are wholly 

inadequate, they cannot serve as the basis for dismissing this Contention. 

A. Intervenors Are Entitled To A Hearing On The Adequacy Of the Cumulative 
 Impacts Analysis In The ER. 
 
 SEI and Strata claim Contention 4/5A is “mooted by both the Staff’s DSEIS and 

FSEIS.”  E.g., Staff Mot. at 8.  However, it is well-recognized a claim cannot be moot if 

it is “capable of repetition[,] yet evading review.”  See Beethoven.com, 394 F.3d at 950; 

Humane Soc’y of the United States v. EPA, 790 F.2d 106, 112-14 (D.C. Cir. 1986).    

Under this exception to general mootness principles, a claim is not moot where “‘(1) the 

challenged action [is] in its duration too short to be fully litigated prior to its cessation or 

expiration, and (2) there [is] a reasonable expectation that the same complaining party 
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[will] be subjected to the same action again.’”  Beethoven.com, 394 F.3d at 950 (quoting 

Weinstein v. Bradford, 423 U.S. 147, 149 (1975)); see also Honeywell Int’l, Inc. v. NRC, 

628 F.3d 568, 576-78 (D.C. Cir. 2010); District of Columbia v. Doe, 611 F.3d 888, 894-

96 (D.C. Cir. 2010). 

 Contention 4/5A meets these criteria.  First, the contention against the ER was 

certainly of too short a duration to be litigated, for under NRC regulations a hearing never 

occurs until after the FSEIS is complete – by which time, according to Staff and SEI, any 

ER contention becomes moot.   

 Second, there is certainly a reasonable expectation that the failure to include any 

cumulative impacts analysis in an ER will be repeated in the future, to the detriment of 

Intervenors.   See, e.g., Int’l Org. of Masters v. Brown, 498 U.S. 466, 473 (1991) (where 

plaintiff “has run for office before and may well do so again,” the fact that the election at 

issue had taken place did not render the case moot, because of “[t]he likelihood that the 

Union’s rule would again present an obstacle to” plaintiff); Greenpeace Action v. 

Franklin, 14 F.3d 1324, 1329-30 (9th Cir. 1992) (although permit had expired, and new 

permit was “based on an entirely new administrative record,” challenge to permit was not 

moot, because “[t]he major issue . . .  is likely to recur [and] there is a continuing public 

interest in” resolving the matter).  As the Board noted in admitting the Contention, both 

Staff and SEI take the position there is no “duty under section 51.45 to analyze 

cumulative impacts in their environmental reports.”  LBP 12-3, at 40 (emphasis added). 

Accordingly, unless this issue is resolved, the failure to include cumulative impacts in 

Environmental Reports will continue. 
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 Indeed, Staff’s position that it does not require a cumulative impacts analysis in 

an Environmental Report may be considered an agency policy, which is separately 

entitled to review irrespective of mootness principles.  E.g., Pub. Citizen v. Dep’t of 

State, 276 F.3d 634 (D.C. Cir. 2002) (permitting challenge to agency policy regarding 

Freedom of Information Act (“FOIA”) requests); Better Gov’t Ass’n v. Dep’t of State, 

780 F.2d 86, 93 (D.C. Cir. 1986) (where State Department intended to continue 

implementing Department of Justice’s “informal” guidelines concerning fee waiver 

requests under the FOIA, the policy of applying the guidelines was a “final agency 

action”); Payne Enters., Inc. v. United States, 837 F.2d 486, 491 (D.C. Cir. 1988) 

(permitting challenge to agency practice of denying FOIA requests that was “informal, 

rather than articulated in regulations or an official statement of policy”).  

 Moreover, this particular case highlights the severe prejudice to the public – and 

Intervenors – from the failure to include a meaningful cumulative impacts analysis in an 

ER, and thus why a hearing on this issue is warranted.  In order to protect its right to a 

hearing, Joint Intervenors presented a cumulative impacts contention against the ER, 

raising concerns regarding the full scope of the Lance District project as well as impacts 

on groundwater quality and quantity.  However, given the ER did not actually disclose 

the full parameters of the planned expansions, NRDC did not at that time present a 

contention regarding the full scope of the project – which, as the Board made clear in 

later considering this contention, requires a high degree of certainty the project will 

actually be much broader than proposed.  See LBP 13-10 at 23-32.  Indeed, the Board 

itself recognized the ER arguably had a “lack of specificity about SEI’s planned satellite 

facilities . . . .”  LBP-12-3, 75 NRC at 203; see also Staff Answer to Pet. to Intervene 
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(Dec. 5, 2011) at 31 (Staff’s acknowledgement that the ER does not include information 

“involving future expansion of ISR projects in the Lance District and the use of the Ross 

CPP for those projects”). 

 When the DSEIS was issued, the full project scope was for the first time more 

fully revealed, in a new cumulative impacts section that outlined the planned expansions 

and satellite facilities associated with the project.  See DSEIS, 5-1 to 5-9.  At that stage, 

NRDC both sought to challenge the cumulative impacts analysis in the DSEIS and to add 

their project scope contention. 

 However, by leaving these details out of the ER, and then inserting them into the 

DSEIS, SEI and Staff successfully precluded NRDC from pursuing either contention 

against the DSEIS – and therefore against the FSEIS either.  First, had the cumulative 

impacts analysis been included in the ER to begin with, the migration of this contention 

to the DSEIS would have been a foregone conclusion.  Instead, by adding it later, Staff 

and SEI were able to preclude NRDC from pursuing it against the DSEIS, because 

NRDC presumed – wrongly, it turned out – that having had this contention admitted 

against the ER, it would naturally flow to the DSEIS, so long as they highlighted some of 

the continuing infirmities in the DSEIS cumulative impacts analysis (which they did).   

 Second, by not apprising the public – and NRDC – in the ER of the full scope of 

the planned project, SEI succeeded in convincing NRDC to wait until the DSEIS was 

issued to present a contention over the full scope of the project.  Then they successfully 

argued the contention was too late, on the grounds it should have been presented against 

the ER.  Of course, had the cumulative impacts section – and thus the list of the project’s 

full scope – been included in the ER, NRDC would have had the necessary information to 
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present this contention at that time.  By waiting until the DSEIS to reveal the information, 

then, SEI – and Staff – succeeded in precluding NRDC from pursuing this contention as 

well. 

 Accordingly, Staff and SEI are not entitled to dismissal of contention 4/5A as 

moot, and it should proceed to the hearing, at which time the Board can resolve whether 

the ER was required to contain a consideration of cumulative impacts.  See, e.g., In re 

Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), 75 N.R.C. 

681, 686 n.31 (June 7, 2012) (noting “applicants [ ] face a continuing possibility of 

contentions in adjudicatory proceedings based upon omissions or deficiencies in their 

environmental report”).4 

B. The Board Cannot Resolve Contention 4/5A Without Determining Whether 
 the DSEIS or FSEIS Meaningfully Evaluates The Cumulative Impacts 
 Associated With The Ross Project. 
 
 As noted, SEI and Strata contend Intervenors’ cumulative impacts contention 

against the ER is no longer relevant because the DSEIS and the FSEIS contain the 

cumulative impacts analysis Intervenors claimed was missing from the ER.  See Staff 

Mot. at 7 (“The DSEIS and FSEIS contains the analyses that the Intervenors had claimed 

were missing”); id. at 7 n.30 (claiming summary disposition appropriate where “the 

applicant subsequently addresses an alleged inadequacy in its application that is the basis 

for the contention”); Strata Mot. at 8 (“the DSEIS/FSEIS fully addressed any cumulative 

                                                            
4   As the Board recognized in admitting the contention, Intervenors’ “criticisms of 
[the ER’s] groundwater analysis” are issues for “the merits,” to be resolved at the 
hearing, LBP12-3, 75 NRC at 200, as is whether the planned expansion will have impacts 
not considered in the ER.  Id. at 204 (“Staff’s objection that there will in fact be no 
environmental impact is a question for the merits”).  Indeed, SEI itself recognizes that 
several matters relevant to this contention should be considered at the hearing once the 
motion for summary disposition is denied.  Strata Mot. at 6 (discussing the testimony to 
be provided “related to potential cumulative impacts from the Ross Project”).  
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impacts concerns raised by Intervenors in their initial hearing request challenging Stata’s 

license application”).  Thus, their Statements of Material Facts On Which No Genuine 

Dispute Exists repeatedly assert that there is no dispute that both the DSEIS and the 

FSEIS adequately consider cumulative impacts.5 

 However, contrary to their suggestion, the Board has not found the DSEIS and 

FSEIS cumulative impacts analyses are adequate.  To the contrary, the only ruling the 

Board has made concerning the discussion of cumulative impacts in the DSEIS and 

FSEIS is that they were sufficiently different from the ER so as to require Intervenors to 

present a new or amended contention as to those documents.  See LBP 13-10 at 20-22;  

Mem. Order (May 23, 2014) at 12-14. 

 Accordingly, the Board cannot resolve contention 4/5A against the ER without 

considering the adequacy of the cumulative impacts analysis contained in the DSEIS and 

                                                            
5   Staff Mot., Attachment 1, ¶ 8 (“The DSEIS contained an evaluation of the 
cumulative impacts caused by the Lance District ISR projects”); Id. ¶ 9 (“The DSEIS 
stated that ‘cumulative impacts to groundwater quality would only occur in the case of 
Ross Project excursions, and because Ross Project excursions would be unlikely, would 
be remedied, and the dissolved metals would precipitate, the cumulative impacts would 
be ‘SMALL’”); Id. ¶ 10 (“The DSEIS stated that groundwater quality impacts from the 
Ross Project ‘would be unlikely to reach far enough to have a cumulative groundwater 
quality impact with impacts from the reasonably foreseeable Lance District ISR 
projects’”); Id. ¶ 14 (“The FSEIS evaluated the cumulative impacts of the more extensive 
‘Lance District Development,’ finding that cumulative impacts to groundwater quality 
would only occur in the case of excursions.”); Id. ¶ 15 (“The FSEIS stated that, because 
excursions from the Ross Project are unlikely, and would be remedied, and because the 
dissolved metals would precipitate, the cumulative impacts would be ‘SMALL.’”); Id. ¶ 
16 (“The FSEIS stated that the groundwater quality impacts from the Ross Project would 
be unlikely to reach far enough to have a cumulative groundwater quality impact with 
impacts from the reasonably foreseeable Land District ISR Projects”); Strata Mot., 
Attachment 1, ¶ 13 (“Staff issued its [FSEIS] completing its analysis of cumulative 
impacts for the Ross Project”).  
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FSEIS.  In the event the Board, at the conclusion of the hearing, finds those analyses 

deficient, Intervenors should prevail on this contention.6 

 In particular, as Intervenors have detailed in prior filings, the cumulative impacts 

analyses in the DSEIS and FSEIS are deficient in numerous respects, including the 

following: 

 While it is well recognized agency’s impact analysis may not be based on 
“conclusory or unsupported suppositions,” McDonnell Douglas Corp., 375 
F.3d at 1186-87, and may not rely on conclusory labels like “small” and 
“moderate” to characterize impacts,  Kempthorne, 577 F. Supp. 2d at 201-02, 
that is precisely what Staff did in the cumulative impacts sections of the 
DSEIS and FSEIS.  See DSEIS at 5-1 to 5-51; FSEIS at 5-1 to 5-55. 
 

 While the FSEIS concludes cumulative impacts would only be limited to one 
aquifer, that conclusion ignores the risks associated with unplugged boreholes 
connecting aquifers and thinning confining units.  See Abitz/Larson Decl. ¶ 64 
(Ex. 4). 

 
 While the FSEIS concludes cumulative impacts from water drawdown will be 

small, that conclusion is premised on increased precipitation, and the FSEIS 
elsewhere acknowledges most precipitation is lost to runoff, evaporation, and 
transpiration.  Id. ¶ 65. 

 
 While the FSEIS concludes cumulative impacts to groundwater quality will be 

small, the FSEIS does not disclose baseline groundwater quality or evaluate 
the risks to groundwater posed by unplugged boreholes, nor address the 
history of horizontal and vertical excursions of mining fluids that occurs at all 
ISR operations.  Id. at ¶ 67. 

 Finally, SEI’s effort to rely on its responses to Requests for Additional 

Information (RAIs) as a basis for summary disposition, Strata Mot. at 5 n.3, must fail.  As 

the Board has previously ruled, petitioners need not file new or amended NEPA 

contentions on RAIs.  See LBP 13-10 at 17 n.14.  Rather, since the critical NEPA issue is 

whether the information obtained in the response to an RAI “is actually utilized as part of 
                                                            
6   It bears noting in this regard that the FSEIS did not materially change the 
cumulative impacts analysis contained in the DSEIS; had it been otherwise Intervenors 
new or amended contention on cumulative impacts against the FSEIS would have been 
permitted.   
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a subsequent staff environmental document,” id., the references to the RAI responses is a 

red herring. 

CONCLUSION 

 For the foregoing reasons, Joint Intervenors respectfully request that the Board 

deny SEI and Staff’s motions for summary disposition. 
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