UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of: Docket No.: 40-9075-MLA
POWERTECH (USA), INC. Date: June 30, 2014

(Dewey-Burdock In Situ Uranium
Recovery Facility)

POWERTECH (USA), INC. MOTION TO DISMISS ENVIRONMENTAL
CONTENTION 14A/B

Pursuant to 10 CFR § 2.323, Powertech (USA), Inc. (Powertech) hereby submits this
Motion to Dismiss Environmental Contention 14A/B from this proceeding regarding
Powertech’s United States Nuclear Regulatory Commission (NRC) License No. SUA-1600 for
its Dewey-Burdock in situ leach uranium recovery (ISR) Project in the State of South Dakota.
For the reasons set forth below, Powertech respectfully requests that the Atomic Safety and
Licensing Board (Licensing Board) dismiss Environmental Contention 14A/B, which the
proffering party (the Oglala Sioux Tribe or the “Tribe”) has voluntarily withdrawn from this
proceeding. Pursuant to 10 CFR § 2.323(b), Powertech has consulted all parties on this Motion
and has received the following input: (1) NRC Staff notified Powertech counsel via electronic
mail message that they support the Motion; (2) the Tribe responded to Powertech’s electronic
messages and asked for the submission of this Motion to be delayed pending review by the

parties; and (3) the Consolidated Intervenors’ counsel responded to an initial electronic



communication dated June 28, 2014, regarding this Motion without objection but have not

responded to a follow-up clarification electronic message sent June 29, 2014.

l. BACKGROUND

During the course of this proceeding, the Licensing Board admitted several contentions
for litigation including Environmental Contention 14A/B which is a “hybrid” contention
addressing potential concerns associated with NRC Staff consultation with the United States Fish
and Wildlife Service (FWS) pursuant to the Endangered Species Act and the evaluation of
potential impacts to three specifically identified wildlife species, including the greater sage
grouse, whooping crane, and black-footed ferret. Environmental Contention 14A/B was
proffered by the Tribe (and not by Consolidated Intervenors) in its January 25, 2013, list of
contentions and was admitted to this proceeding as a Tribe contention by Licensing Board Order
LBP-13-09 dated July 22, 2013. See In the Matter of Powertech (USA), Inc. (Dewey-Burdock
ISR Project), LBP-13-09, Slip Op at 76-80. As will be discussed below, this Contention was
further offered for migration in the Tribe’s March 17, 2014 list of contentions and was permitted
to migrate via Board Order dated April 28, 2014 (LBP-14-5). See In the Matter of Powertech
(USA), Inc. (Dewey-Burdock ISR Project), LBP-14-5, Slip Op at 21-22 (2014). Consolidated
Intervenors did not offer any substantive argument on this contention in any of its pleadings prior
to initial statements of position.

On June 20, 2014, the Tribe submitted its initial statement of position regarding the
admitted contentions in this proceeding and voluntarily withdrew Environmental Contention
14A/B by stating:

“Although OST does not concede that the NEPA environmental documents or

the consultation documents provided by NRC Staff protect Powertech or NRC

Staff against the civil and criminal penalties contained in the Golden Eagle
Protection Act...Migratory Bird Treaty Act...and Section 7 and 9 of the
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Endangered Species Act...and in an effort to streamline the present proceedings,
the Oglala Sioux Tribe voluntarily withdraws Contention 14A and 14B.”

Tribe June 20, 2014, Position Statement at 41-42 (emphasis added).

In its June 26, 2014, initial statement of position, Consolidated Intervenors claim to have the
ability to offer argument regarding Environmental Contention 14A/B, despite it being withdrawn
by the Tribe. See Consolidated Intervenors Position Statement at 11-12. By this Motion,
Powertech respectfully moves that the Licensing Board dismiss Environmental Contention
14A/B, because voluntary withdrawal of an admitted contention by the proffering party

precludes argument on such contention by any other party that has not co-sponsored it.

1. STANDARD OF LAW & ARGUMENT

Prior to offering the legal standards applicable to this Motion, Powertech specifically
notes that initial statements of position were submitted by the Tribe and Consolidated
Intervenors on June 20 and June 26, 2014, respectively, and the date of this Motion (June 30,
2014) is ten (10) days from the original Licensing Board-imposed submission date. Thus, this
Motion is timely pursuant to 10 CFR § 2.323(b).

Admitted contentions and their disposition are addressed in 10 CFR Part 2 and, more
specifically, under 10 CFR § 2.309. Part 2.309(f)(3) addresses the co-sponsoring of contentions
in an NRC proceeding and states that:

“[i]f two or more requestors/petitioners seek to co-sponsor a contention, the

requestors/petitioners shall jointly designate a representative who shall have the authority

to act for the requestors/petitioners with respect to that contention. If a

requestor/petitioner seeks to adopt the contention of another sponsoring

requestor/petitioner, the requestor/petitioner who seeks to adopt the contention

must either agree that the sponsoring requestor/petitioner shall act as the
representative with respect to that contention, or jointly designate with the

! It is important to note that Consolidated Intervenor’s initial statement of position was filed six (6) days
after the Licensing Board-imposed deadline of June 20, 2014. Powertech is still contemplating whether
to move to strike the entire position statement and any documents offered thereafter, including exhibits.
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sponsoring requestor/petitioner a representative who shall have the authority
to act for the requestors/petitioners with respect to that contention.”

See 10 CFR § 2.309(f)(3).

Current NRC case law regarding this subject provides additional insight. Initially, a
particular intervenor’s status as a party in a proceeding does not render them a spokesman for
others. See Public Service Co. of New Hampshire (Seabrook Station Units 1 & 2), LBP-86-34,
24 NRC 549, 550 n.1 (1986), aff’d ALAB-854, 24 NRC 783 (1986), citing Puget Sound Power
and Light Co. (Skagit Nuclear Power Project, Units 1 & 2), ALAB-556, 10 NRC 30, 33 (1979).
But, this does not automatically elevate an intervenor’s status to that of a co-sponsor of other
intervenor contentions. As Commission regulations require each intervenor to submit a “list of
contentions which it seeks to have litigated,” it logically follows that one intervenor may not
introduce affirmative evidence on issues raised by another intervenor’s contentions. See
Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 & 2), ALAB-244, 8
AEC 857, 869 n.17 (1974); see also Houston Lighting and Power Co. (South Texas Project,
Units 1 & 2), ALAB-799, 21 NRC 360, 383 n. 102 (1985).

Thus, based on the Part 2.309(f)(3) procedures noted above, it follows that failure to co-
sponsor a contention necessarily results in the proffering party being able to unilaterally
withdraw the contention. Indeed, the contention rules explicitly provide the option for
petitioners to “adopt” another petitioner’s contention, thus providing an avenue of participation
for any party in connection with any of the contentions proffered by another participant. See
Louisiana Energy Services, L.P, CLI-04-35, 60 NRC 619, 626-27 (2004). However, it follows
that there must be evidence that a party seeking to adopt or co-sponsor a contention proffered by

another party has followed these procedures.



In the instant case, the Tribe proffered Environmental Contention 14A/B as part of its list
of contentions for litigation and followed appropriate NRC regulations in its submission thus
resulting in admission of the Contention by the Licensing Board. However, while Consolidated
Intervenors continue to believe that they may offer affirmative evidence on this Contention after
its withdrawal, there is no evidence in the judicial or administrative record that they followed
Part 2.309(f)(3) procedures to adopt or co-sponsor a contention. In addition, it is far too late in
this proceeding for Consolidated Intervenors to attempt to adopt or co-sponsor Environmental
Contention 14A/B, especially considering that initial statements of position have been filed with
supporting testimony and exhibits and the Tribe already has voluntarily withdrawn the
contention six (6) days prior to the Consolidated Intervenors filing their initial statement of
position.

A review of the pleadings offered by Consolidated Intervenors in this case demonstrates
that there was no attempt to adopt or co-sponsor the Tribe’s Environmental Contention 14A/B.
Consolidated Intervenors’ March 8, 2010 initial hearing request and proffer of contentions did
not even mention the issue of NRC Staff/FWS consultation or potential impacts to threatened
and endangered species (indeed, neither did the Tribe’s initial statement of contentions). Then,
on January 25, 2013, the Tribe offered its list of new/amended or contentions for migration in
response to NRC Staff’s issuance of the Draft Supplemental Environmental Impact Statement for
the Dewey-Burdock ISR Project (DSEIS). In this document, the Tribe first raised the substance
of Environmental Contention 14A/B. See In the Matter of Powertech (USA), Inc. (Dewey-
Burdock ISR Project), Oglala Sioux Tribe List of Contentions at 50-57 (2013) (ML13026A004).
However, nowhere in Consolidated Intervenors’ submission on the same day did they mention

any of the substance of Environmental Contention 14A/B nor did they make any attempt to



invoke Part 2.309(f)(3) procedures to adopt or co-sponsor this Contention. See generally In the
Matter of Powertech (USA), Inc. (Dewey-Burdock ISR Project), Consolidated Intervenors’ List
of Contentions on DSEIS, (January 25, 2013) (ML13026A010). Lastly, on March 17, 2014 and
in response to the issuance of NRC Staff’s Final Supplemental Environmental Impact Statement
(FSEIS) for the Project, the Tribe once again submitted Environmental Contention 14A/B for
migration to the FSEIS, while Consolidated Intervenors once again did not mention the
Contention’s substance nor did it attempt to adopt or co-sponsor the Contention. See generally In
the Matter of Powertech (USA), Inc. (Dewey-Burdock ISR Project), Consolidated Intervenors’
List of Contentions on FSEIS (March 17, 2014) (ML14098A116). Indeed, Consolidated
Intervenors appear to have confined their pleadings to the original contentions admitted by the
Licensing Board, which currently encompass Environmental Contention 1A/B, Safety and
Environmental Contentions 2 and 3, and Environmental Contention 4. Therefore, based on the
case law above and the Tribe’s June 20, 2014 voluntary withdrawal of Environmental Contention
14A/B, it is appropriate for the Licensing Board to dismiss this Contention from this proceeding

and preclude further argument on its substance.



1. CONCLUSION

For the reasons discussed above, Powertech respectfully requests that the Licensing
Board dismiss Environmental Contention 14A/B from this proceeding and preclude further

argument on its substance.

Respectfully Submitted,

/Executed (electronically) by and in
accord with 10 C.F.R. § 2.304(d)/
Christopher S. Pugsley, Esq.

Anthony J. Thompson, Esq.
Christopher S. Pugsley, Esq.
Dated: June 30, 2014 Thompson & Pugsley, PLLC
1225 19" Street, NW
Suite 300
Washington, DC 20036
COUNSEL TO POWERTECH (USA), INC.
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CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing “POWERTECH (USA), INC.’S MOTION TO
DISMISS ENVIRONMENTAL CONTENTION 14A/B” in the above captioned proceeding
have been served via the Electronic Information Exchange (EIE) this 30th day of June 2014,
which to the best of my knowledge resulted in transmittal of the foregoing to those on the EIE
Service List for the above captioned proceeding.
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1225 19" Street, NW

Suite 300

Washington, DC 20036

COUNSEL TO POWERTECH



