
Group 5

FOIA/PA NO:

RECORDS BEING RELEASED IN PART

The following types of information are being withheld:

Ex. 1:--] Records properly classified pursuant to Executive Order 13526
Ex. 2:[] Records regarding personnel rules and/or human capital administration
Ex. 3 :7I Information about the design, manufacture, or utilization of nuclear weapons

Elinformation about the protection or security of reactors and nuclear materials
-lContractor proposals not incorporated into a final contract with the NRC
-lOther

Ex. 4:" Proprietary information provided by a submitter to the NRC
"l-Other

Ex. 5 :IiDraft documents or other pre-decisional deliberative documents (D.P. Privilege)
E- Records prepared by counsel in anticipation of litigation (A.W.P. Privilege)
El Privileged communications between counsel and a client (A.C. Privilege)
El Other

Ex. 6:[ffAgency employee PlI, including SSN, contact information, birthdates, etc.
[Tflhird party P11, including names, phone numbers, or other personal information

Ex. 7(A):E] Copies of ongoing investigation case files, exhibits, notes, ROI's, etc.
I'-Records that reference or are related to a separate ongoing investigation(s)

Ex. 7(C):E]Special Agent or other law enforcement PHI
i"]PII of third parties referenced in records compiled for law enforcement purposes

Ex. 7(D):El Witnesses' and Allegers' PII in law enforcement records
.-- Confidential Informant or law enforcement information provided by other entity

Ex. 7(E): [--Law Enforcement Technique/Procedure used for criminal investigations
-]Technique or procedure used for security or prevention of criminal activity

Ex. 7(F): Mi Information that could aid a terrorist or compromise security

Other/Comments: 0UMt lx_-e,



Herr, Linda

From: Franovich, Mike
Sent: Tuesday, August 09, 2011 6:04 PM
To: MARION, Alex
Cc: Herr, Linda
Subject: RESPONSE: 2011 NEI FPIF

Alex,

I spoke with Commissioner Ostendorff again this afternoon. He agrees
to provide a keynote address on the morning of Monday, September 1 2 th. The Commissioner and I
will attend the conference through about mid-day on the 121h before heading back to Rockville. We
are looking forward to the conference.

Thanks,

Mike Fronovich
Technical Assistantfor Reactors
Office of Commissioner Ostendorff
301-415-1784

From: MARION, Alex [mailto:axm@nei.org]
Sent:. Friday, August 05, 2011 6:45 AM
To: Franovich, Mike
Subject: Re: 2011 FPIF DRAFT Agenda 7-26-11.doc

Very good and thank you.

From: Franovich, Mike [mailto:Mike.Franovich@nrcgov)
Sent: Thursday, August 04, 2011 03:40 PM
To: MARION, Alex
Subject: RE: 2011 FPIF DRAFT Agenda 7-26-11.doc

Alex,

Commissioner Ostendorff is interested in providing the keynote address at the NEI FPIF. However,
he has a few pending commitments for the week uf September I1 th that have not been resolved yet.
The Commissioner said he will have an answer on his availability by c.o.b. on Monday (8/8).

Mike Franovich
Technical Assistant for Reactors
Office of Commissioner Ostendorff
301-415-1784

From: MARION, Alex [mailto:axm@nei.org]
Sent: Wednesday, August 03, 2011 11:03 AM
To: Franovich, Mike
Subject: 2011 FPIF DRAFT Agenda 7-26-11.doc (3/I



Mike,

I have attached a draft of the program for our annual Fire protection Information Forum which is scheduled to be held at
the Marriott, Charleston, SC. We would appreciate it if Commissioner Ostendorff would provide a keynote address the
morning of September 11. If the Commissioner is interested and available we will formally submit an invitation letter.
Thank you for your assistance.

Alexander Marion
Vice President, Nuclear Operations

Nuclear Energy Institute
1776 I Street NW, Suite 400
Washington, DC 20006
www.nei.org

P: 202-739-8080
F: 202-3-• -,
M:[ (b)(6)

E: axm~anei.org

nuclear

FOLLOW US ON
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Herr, Linda

From: CMROSTENDORFF Resource
Sent: Monday, August 15, 2011 7:58 AM
To: Herr, Linda
Subject: FW: Fire Protection Information Forum
Attachments: 08-12-11 Madon to Ostendorff 2011 FPIF Thank You Letter.pdf

From: BELL, Denise fmailto:dxb(&nei.org]
Sent: Friday, August 12, 2011 4:58 PM
To: CMROSTENDORFF Resource
Subject: Fire Protection Information Forum

August 12, 2011

Dr. William C. Ostendorff
Commissioner
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Dear Commissioner Ostendorff,

The purpose of this letter is to extend an invitation to you to provide a keynote address at the 2011 NEI Fire
Protection Information Forum. The forum will be held at the Marriott Charleston, in Charleston, South Carolina,
September 11th through September 15th. During this opening Executive Session you will be joined by Mr.
Jeffrey Archie, Senior Vice President and Chief Nuclear Officer South Carolina Electric and Gas, who will also
provide opening remarks.

I have enclosed a draft agenda, as well as the hotel and travel information to assist you with your travel
arrangements. Please take note that we have waived the registration fee for you and your staff. If your travel
itinerary permits, I also invite you and your staff to join'Mr. Archie and me for dinner on Sunday, September
1 1th at 7:30 p.m. at the Marriott Charleston.

If you or any of your staff have any questions, please do not hesitate to contact me at: (202)739-8080;
axm•.nei.orQ or Tom Basso (202) 739-8025; tbb(.nei.org.

Sincerely,

Alexander Marion

Alexander Marion
Vice President
Nuclear Operations

Nuclear Energy Institute
1776 1 Street NW, Suite 400

1



Washington, DC 20006
www.nei.org

P: 202-739-8080
F: 202-533-01

E:" xm~nei.org

nuclear

FOLLOW US ON

L dCgrronic message transmission contains information from the Nuclear Energy Institute, Inc. The information is intended solely for the use of the SO any
other perso isn tei;ntended recipient, you have receiv'ed thirscommunication in error, and -s 0 . c oue copying or distribution of the
contents otiscmuication is strictly prohi it -j -- e-oi tar ease not6( the sender immediately by' telephone or by electronic
mail and permanmently delete the original message. IRS'Cir e: o ~~e o 1,,44 . ments imposdiby Ihe ýIRS and other taxing authorities, we

inibrn youthatany tx adic s ommuication (including any attachments) is not intende orWrten to 5 3 e ami mobazsd oer '7he purpose of(i)
atmay be imposed on any taxpayer or (ni) promoting, marketing or recommending to another party any transaction or matter addreFs~e~re
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Herr, Linda

From: BASSO, Thomas [tbb@nei.orgJ
Sent: Monday, August 29, 2011 8:20 AM
To: Herr, Linda
Subject: RE: Reservations at the Charleston Marriott

Linda - sorry I did not get back to you last week. The hotel was trying to secure rooms but has not responded. The
alternate hotel is the Marriott Courtyard. Here is the hotel information:

Courtyard Charleston Waterfront
35 Lockwood Drive, Charleston, SC
(1) 843.722.7229
A complimentary shuttle is available throughout the day to/from the Charleston Marriott.

Please do not hesitate to contact me if you need any further assistance.

Thomas Basso
Senior Project Manager

Nuclear Energy Institute
1775 1 St. N.W, Suite 400
Washington. DC 20006
www neiorg

F. 202-533-0218
E: tbb(Qnei.org

From: Herr, Linda [mailto:LindaHerr@Lnrc.gov]
Sent: Wednesday, August 24, 2011 4:20 PM
To: BASSO, Thomas
Subject: Reservations at the Charleston Marriott

Good afternoon Mr. Basso:
As a follow up to the voice mail I left for you today, the booking agent for the Marriott (800-228-9290) (says she
books all Marriott's nationwide) said that all the rooms are booked for this conference. Is that possible? If so,
could you recommend another hotel that I might secure for Cmr. Bill Ostendorff and his TA, Mr. Mike Franovich
that would be located near the conference?

I am out of the office tomorrow and Friday, August 251h and 2 61h however will be monitoring email until my
return on Monday, August 2 9 th.

Thank you for your assistance,

.:,d(i!ni5trot ive Assistant to

,.cin,,issioner William C. Os tendorff



4S. Nt:cleor Regulatory Commission

PH1: 301-415-1759

FAX: 301-415-J757
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From: NEIGA(dnei.org [mailto:NEIGA(Dnei.orc]
Sent: Wednesday, August 24, 2011 3:29 PM
To: Herr, Linda
Subject: Salute to Congress Reception

NUCLEAR E NEIR Y INSTITUTE

The Nuclear Energy Institute and our Labor Union allies
Cordially invite you to attend our

Salute to Congress Reception

Wednesday, September 21, 2011
Kennedy Caucus Room

325 Russell Senate Office Building
6:00-8:30 p.m.

Please click here to RSVP

Please RSVP by Friday, September 116, 2011.

I.



We hope to see you there!

If you have any questions, Please contact Nik Schoenherr at:
202.739.8066 or via email at nws@hnei.org

This invitation is non-transferable.

Click here to unsubscribe

2



Sexton,_Kimberly

Outside of Scope

From: NEIGA•nei.org [mrailto:NEIGA~nei.orq]
Sent: Wednesday, August 24, 2011 3:29 PM
To: Herr, Linda
Subject: Salute to Congress Reception

NU(tIA k ENIE10Y I151JTU1E

The Nuclear Energy Institute and our Labor Union allies
Cordially invite you to attend our

Salute to Congress Reception

Wednesday, September 21, 2011
Kennedy Caucus Room

325 Russell Senate Office Building
6:00-8:30 p.m.

Please click here to RSVP

I



Please RSVP by Friday, September 16, 2011.

We hope to see you there!

If you have any questions, Please contact Nik Schoenherr at:
202.739.8066 or via email at nwsCnei.org

This invitation is non-transferable.

Click here to unsubscribe

2



Herr, Linda

Outside of Scope

From: HILL, Walter rmailto:whhsnei.oral
Sent: Thursday, October 13, 2011 3:25 PM
To: Sexton, Kimberly
Cc: MALONEY, Jennifer; KORTE, Andrea; PETERSON, Scott
Subject: Registration Materials for Communicating Nuclear Issues Conference

Elizabeth:

I'm very glad we connected today. I've attached a current agenda for our Communicating Nuclear Issues conference,
along with a speaker registration form and slide template. Commissioner Ostendorff speaks as part of the session on
"Building Trust Through Communications" Nov. 15, 8:40-10:00 a.m. The session follows a keynote/welcoming address
by Progress Energy Florida President Vincent Dolan.

Please return registration forms for you and Commissioner Ostendorff to the NEI registrar by Oct. 24. (Contact/ nformation is provided on the form.) Note the registration fee is waived for both you and the Commissioner. The fee to
attend the reception on Nov. 14 at 4:00-7:30 p.m. is $75. The registration form includes more information on that.
Please call if you need more.

Yoj/will need to contact the Sheraton Sand Key directly at 727.595.1611 to reserve rooms. After Oct. 24 or when the
Or 'or block is full, rates are at the discretion of the hotel. I spoke with Scott Peterson, NEI executive vice president for

ommunications, who is chairing Commissioner Ostendorff's session. Scott says by all means the Commissioner should
feel comfortable using slides and encourages him to do so. Although we don't know for sure, we believe Frank Luntz will
use slides. We can even ensure that our CEO Mary Fertel uses slides if that will help complement the Commissioner's
remarks.

We would much appreciate your submitting any slides and any other materials to Jennifer Maloney or Andrea Korte no
later than Monday, Nov. 7. You can reach Andrea at aekenei.org or 202.739.8030, and Jennifer at ixm@nei.org or
202.739.8023. If the Commissioner is willing to approve the posting of his slides on NEI's member website following the
conference, please fill out the attached speaker release form and return it to Andrea or Jennifer as well.

As I noted, both Andrea Korte and Jennifer Maloney are available to assist you. I look forward to seeing you and the

Commissioner in Florida. As always, you can contact me any time.

Many thanks!

1



All the best,
Walter

Walter Hill
Senior Director, External Communications

Nuclear Energy Institute
1776 1 Street NW, Suite 400
Washington, DC 20006
www.nei.orgi

P: 202-739-8047
F: 202-533-0148
Mf (b)(6)
E: whh(•.nei.ora

nuclear, clean air energy.
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Sexton, Kimberly

Outside of Scope

From: HILL, Walter [mailto:whh@nei.org]
Sent: Thursday, October 13, 2011 3:25 PM
To: Sexton, Kimberly
Cc: MALONEY, Jennifer; KORTE, Andrea; PETERSON, ScottSubject: Registration Materials for Communicating Nuclear Issues Conference

Elizabeth:

I'm very glad we connected today. I've attached a current agenda for our Communicating Nuclear Issues conference,along with a speaker registration form and slide template. Commissioner Ostendorff speaks as part of the session on"Building Trust Through Communications" Nov. 15, 8:40-10:00 a.m. The session follows a keynote/welcoming addressby Progress Energy Florida President Vincent Dolan.

t3[7



Please return registration forms for you and Commissioner Ostendorff to the NEI registrar by Oct. 24. (Contact
information is provided on the form.) Note the registration fee is waived for both you and the Commissioner. The fee to
attend the reception on Nov. 14 at 4:00-7:30 p.m. is $75. The registration form includes more information on that.
Please call if you need more.

You will need to contact the Sheraton Sand Key directly at 727.595.1611 to reserve rooms. After Oct. 24 or when the
room block is full, rates are at the discretion of the hotel. I spoke with Scott Peterson, NEI executive vice president for
communications, who is chairing Commissioner Ostendorff's session. Scott says by all means the Commissioner should
feel comfortable using slides and encourages him to do so. Although we don't know for sure, we believe Frank Luntz will
use slides. We can even ensure that our CEO Mary Fertel uses slides if that will help complement the Commissioner's
remarks.

We would much appreciate your submitting any slides and any other materials to Jennifer Maloney or Andrea Korte no
later than Monday, Nov. 7. You can reach Andrea at aek@nei.org or 202.739.8030, and Jennifer at ixm@nei.org or
202.739.8023. If the Commissioner is willing to approve the posting of his slides on NEI's member website following the
conference, please fill out the attached speaker release form and return it to Andrea or Jennifer as well.

As I noted, both Andrea Korte and Jennifer Maloney are available to assist you. I look forward to seeing you and the
Commissioner in Florida. As always, you can contact me any time.

Many thanks!

All the best,
Walter

Walter Hill
Senior Director, External Communications

Nuclear Energy Institute
1776 I Street NW, Suite 400
Washington, DC 20006
www.nei.orcg

P: 202-739-8047
F: 202-533-0148

E: whh9_nei.org

nuclear, clean air energy.

nuclear
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Herr, Linda

From: Sexton, Kimberly
Sent: Thursday, October 20, 2011 9:18 AM
To: HILL, Walter
Cc: Herr, Linda
Subject: RE: Dinner in Clearwater Beach at the Communicating Nuclear Issues Conference

Hi Walter,

I spoke with the Commissioner and the dinner sounds good. Please plan on both of us attending.

Thank you,
Kimberly

From: HILL, Walter [mailto:whh@nei.org]
Sent: Wednesday, October 19, 2011 4:05 PM
To: Sexton, Kimberly
Subject: Dinner in Clearwater Beach at the Communicating Nuclear Issues Conference

Kimberly:

Let's plan to meet for dinner at 8:00 p.m. on Monday, Nov. 15, at the Island Way Grill at 20 Island Way in Clearwater
Beach. I expect that our CEO Mary Fertel and our Senior Vice President for Communications, Scott Peterson, will also
join us. I also plan to invite Ed Halpin, CEO of STP Nuclear Operating Company, and his lead communicator, Buddy Eller.
At this point, however, I'm not sure Ed will be in Clearwater on Monday evening, as he doesn't speak until the final day
of the conference. I can let you know for certain once we get closer to the date.

Please let me know if this will work for you and the Commissioner.

Here are few phone numbers I suggest you keep handy: the island Way Grill is 727-461-6617, and my mobile is
S (b)(6) 'I

I look forward to seeing you and the Commissioner in Florida. Give a shout if I can help with any of your other
preparations.

Walter

Walter Hill
Senior Director, External Communications

Nuclear Energy Institute
1776 1 Street NW, Suite 400
Washington, DC 20006
www.nei.oraq

P: 202-739-8047
F: 202-533-0148
Mw nio

1



nuclear, clean air energy.

From: Sexton, Kimberly [mailto: Kimberly. Sexton@nrc. gov]
Sent: Monday, October 17, 2011 9:16 AM
To: HILL, Walter
Subject: RE: Registration Materials for Communicating Nuclear Issues Conference

Walter,

The Commissioner and I will not be attending the reception but are interested in dinner with you and your
colleagues after the reception ends.

Thank you,
Kimberly

From: HILL, Walter [mailto:whhanei.org9
Sent: Friday, October 14, 2011 2:23 PM
To: Sexton, Kimbedy
Subject: RE: Registration Materials for Communicating Nuclear Issues Conference

Thanks, Kimberly. I'm quite flexible and can accommodate whatever works best for you and the Commissioner. Enjoy
your weekend. Walter

From: Sexton, Kimberly [mailto:.KiMberly.Sexton(wnrc.gov1
Sent: Friday, October 14, 2011 12:11 PM
To: HILL, Walter
Cc: KORTE, Andrea; MALONEY, Jennifer
Subject: RE: Registration Materials for Communicating Nuclear Issues Conference

'Thanks Walter. The Commissioner is out of the office today, so I'll have to get back to you next week I think that
he would be interested in dinner, though I'm not sure whether or not we'll be attending the reception as well.

Thank you,
Kimberly

Kimberly A. Sexton
Legal Counsel
Office of Commissioner William C. Ostendorff
U.S. Nuclear Regulatory Commission
(301Y 5-3599 (office)

(Ib)(6) J(mobile)
(301) 415-1757 (fax)
Kimberly.Sextona nrc.gov

From: HILL, Walter [mailto:whh~bnei.org]
Sent: Thursday, Octpber 13, 2011 4:24 PM

2



To: Sexton, Kimberly
Cc: KORTE, Andrea; MALONEY, Jennifer
Subject: RE: Registration Materials for Communicating Nuclear Issues Conference

Kimberly: The 6-7:30 timeframe is simply an open reception with heavy hors d'ouevres. There are no events per se, nor
meals during that timeframe. The $75 covers the guest fee for the reception, which I trust will satisfy obligations from
your end. I'd very much like to make arrangements for you and the Commissioner to join me and some of my NEI
colleagues for dinner after the reception, if that is possible, making arrangement for payment as needed of course.
Would that work for you? Walter

I. ... ,.... .. ... ...... .. .. ... . ... .. . .. .... .... . -. . . ....... ... . ..... .... ............ ............ .. ............. . ... ... ,. ... . .... .. ......... .... .... ,..... .. . .. . . ..... . ........ . ...... . .. ..-... .. . . . ..... . ,.... ..... . . . .

From: Sexton, Kimberly [mailto:Kimb-ery.Sexton(dnrc.govI
Sent: Thursday, October 13, 2011 4:07 PM
To: HILL, Walter
Cc: MALONEY, Jennifer; KORTE, Andrea; PETERSON, Scott
Subject: RE: Registration Materials for Communicating Nuclear Issues Conference

Thanks so much for the information Walter.

Andrea or Jennifer, can you give me a little more information on the Monday reception? All the form says is that its
$75, from 6-7:30. We're trying to book our flights accordingly and exact times, meals, and events during that time
frame would be very helpful for the Commissioner to know.

Thank you and I look forward to working with you,

Kimberly A. Sexton
Legal Counsel
Office of Commissioner William C Ostendorff
U.S. Nuclear Regulatory Commission
(301)41±5-3599 (office)

ý b)( ](mobile)

(301) 415-1757 (fax)
Kimberly.Sextona nrc.gov

From: HILL, Walter [maiIto:whh~nei.oro1
Sent: Thursday, October 13, 2011 3:25 PM
To: Sexton, Kimberly
Cc: MALONEY, Jennifer; KORTE, Andrea; PETERSON, Scott
Subject: Registration Materials for Communicating Nuclear Issues Conference

Elizabeth:

I'm very glad we connected today. I've attached a current agenda for our Communicating Nuclear Issues conference,
along with a speaker registration form and slide template. Commissioner Ostendorff speaks as part of the session on
"Building Trust Through Communications" Nov. 15, 8:40-10:00 a.m. The session follows a keynote/welcoming address
by Progress Energy Florida President Vincent Dolan.

Please return registration forms for you and Commissioner Ostendorff to the NEI registrar by Oct. 24. (Contact
information is provided on the form.) Note the registration fee is waived for both you and the Commissioner. The fee to

3



attend the reception on Nov. 14 at 4:00-7:30 p.m. is $75. The registration form includes more information on that.
Please call if you need more.

You will need to contact the Sheraton Sand Key directly at 727.595.1611 to reserve rooms. After Oct. 24 or when the
room block is full, rates are at the discretion of the hotel. I spoke with Scott Peterson, NEI executive vice president for
communications, who is chairing Commissioner Ostendorffs session. Scott says by all means the Commissioner should
feel comfortable using slides and encourages him to do so. Although we don't know for sure, we believe Frank Luntz will
use slides. We can even ensure that our CEO Mary Fertel uses slides if that will help complement the Commissioner's
remarks.

We would much appreciate your submitting any slides and any other materials to Jennifer Maloney or Andrea Korte no
later than Monday, Nov. 7. You can reach Andrea at aekpnei.orR or 202.739.8030, and Jennifer at ixm@nei.orR or
202.739.8023. If the Commissioner is willing to approve the posting of his slides on NEI's member website following the
conference, please fill out the attached speaker release form and return it to Andrea or Jennifer as well.

As I noted, both Andrea Korte and Jennifer Maloney are available to assist you. I look forward to seeing you and the
Commissioner in Florida. As always, you can contact me any time.

Many thanks!

All the best,

Walter

Walter Hill
Senior Director, External Communications

Nuclear Energy Institute
1776 I Street NW, Suite 400
Washington, DC 20006
www.nei.or-a

P: 202-739-8047
F: 202-533-0148
M :I (b)( ) I
E: wh hg•nei.orq

nuclear, clean air energy.
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Sexton, Kimberly

Outside of Scope

------.Original Message -----
From: "Nich, Ho" <Ho.Nieh@nrc.gov>
To: "Tateiwa, Kenji" <tateiwa.kenji@tcpco.co.jp >; "Sexton, Kimberly"
<Kimberly.Scxton@nrc.gov>
Cc: "HILL, Walter" <whh@nei.org>; "Herr, Linda" <Linda.Herr@nrc.gov>
Sent: Tuesday, November 01, 2011 5:33 AM
Subject: RE: Dec. 6th Nuclear Safety Post-Fukushima Conference

Dear Kenji,

Pardon me for not getting in touch with you sooner after receiving Walter's
message.

Over the next two weeks, I will begin preparing Commissioner Ostendorffs
remarks for the December 6 conference.

Perhaps it would be helpful if you and I to talk over the phone about the
conference.

Please let me know if you would like to have a phone call, and I will ask my
staff to arrange a time either this week or next that works for both of us,

Best regards,



Ho

Ho Nieh
Chief of Staff
Office of Commissioner William C. Ostendorff
U.S. Nuclear Regulatory Commission
(301) 41.5-1811 (office)

])(mobile)
(301) 415-1757 (fax)
ho.nieh@nrc.gov

Outside of Scope

----- Original Message -----
From: HILL, Walter<mailto:whh@nei-org>
To: Nieh, Ho<maifto:Ho.Nieh@nrc.gov> ; Sexton, Kimberly
(Kimberly.Sexton@nrc.gov) < maito:Kimberly.Sexton@nrc.gov) >
Cc: Tateiwa, Kenji mailto:tateiwa.kenji@tepco.co.jp>
Sent: Wednesday, October 26, 2011 10:22 AM
Subject: Dec. 8 Presentation by Commissioner Ostendorff

Ho, Kimberly:
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Kenji Tateiwa is the relatively new Washington, D.C., representative for
TEPCO and is presenting alongside Commissioner Ostendorff on Dec. 8 at the
Infocast Nuclear Safety Summit. Kenji was here today at NE1, and I mentioned
that I had worked with both you in coordinating the Commissioner's talk for
our conference in Florida. Kenji asked if it might be possible to talk to
one of you as he prepares for his remarks for Dec. 8. If so, could one of
you please contact him? I know he would much appreciate it. I have
included his contact information below.

Kenji Tateiwa
Manager, Nuclear Power Programs
Tokyo Electric Power Company
Washington Office
1901 L Street, NW Suite 720
Washington, DC 20036
tel: +1-202-457-0790 (exm) 116
mobile: [ b)(6)3

All the best,
Walter

Walter Hill
Senior Director, External Communications

Nuclear Energy Institute
1776 1 Street NW, Suite 400
Washington, DC 20006
www.nei.org<http://www.nei.org/>

P: 202-739-8047
F: 202-533-0148
M:E (b)(6) '

E: whhnei.org< mailto:whh@nei.org>

nuclear, clean air energy.

[http://resources.nei.org/emaiJ/tagline.jpgJ <http://www.nei.org>
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[http://resources.nei.org/email/twitter.jpg]<htrp://twitter.com/#!/N EI>
[http://resources.nel.org/email/youtube.jpg]
<http://www.youtube.com/user/NEINetwork>
[http://resources.nei.org/email/flickr.jpgj
<http://www.flickr.com/photos/-nei/>
[http://resources.nei.org/email/blogger~png]
<http://neinuclearnotes.blogspot.com/>
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Sexton, Kimberly

From: ZORN, Jason [cz@nei.org)
Sent: Monday, April 02, 2012 12:38 PM
To: Sexton, Kimberly
Subject: RE: Legal Speaking Opportunities

Fully understood. Isn't it great being a lawyer, with all of our unnecessary caveats, conditions, and disclaimers?

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Monday, April 02, 2012 12:32 PM
To: ZORN, Jason
Subject: RE: Legal Speaking Opportunities

Oh, don't. worry. All of this will be properly addressed so as to cover both of us (since I need to make clea•r ihat I
didn't go out asking you to put us on the calendar).

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Monday, April 02, 2012 12:32 PM
To: Sexton, Kimberly
Subject: RE: Legal Speaking Opportunities

Hmmm, might be a bridge too far. I'm sure I don't need to say this, but for my own peace of mind, please don't suggest

that there's an actual request or interest on our end, since I have not vetted this with anyone here. You could probably
say something like, you checked with NEI, and the next lawyers committee meeting is June 5"', but you have no idea if
they've already booked a keynote or have any agenda. I don't want to get too far in front of anyone here.

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Monday, April 02, 2012 12:27 PM
To: ZORN, Jason
Subject: RE: Legal Speaking Opportunities

' lie time slot is held foe a speech in Baltimore in the morning. I dotn't. know how fi.rmliI it is. I don't know if he'd
want to do a repeat appearance. I have a li-weekly with him this afternoon and check on both points (repeat and
speech in the morning) l)efoIe you check with Ellen.

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Monday, April 02, 2012 12:26 PM
To: Sexton, Kimberly
Subject: RE: Legal Speaking Opportunities

Is there a way you can (quietly) check on his availability on June 5? That's the next LC meeting date. I'm not sure if he
would be making a repeat appearance (since he last spoke to them March 2011) or if we would want to re-invite him,
but if he's already booked, then we don't even have to have that discussion.

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Monday, April 02, 2012 12:09 PM
To: ZORN, Jason
Subject: RE: Legal Speaking Opportunities

"1"hanks!
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From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Monday, April 02, 2012 12:11 PM
To: Sexton, Kimberly
Subject: RE: Legal Speaking Opportunities

Hmmmm ... good question. The only thing I can think of off the top of my head is the next NEI Lawyers Committee
meeting, which would be in June (I think). He could make a repeat appearance there. I'm not always tapped into the
latest in conferences, so let me ask Ellen if she has any ideas and get back to you.

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Monday, April 02, 2012 11:52 AM
To: ZORN, Jason
Subject: Legal Speaking Opportunities

Hi friend,

We're trying to keep up with speaking opportunities for WCO in the legal arena. I've reached out to Burns, Tison,
and Tyson Smith (because of his chairing the ABA's Special Committee on Nuclear Power) to see if they knew of
anything off hand, but no one did. Do you know of any legal conferences, symposia, etc. where WCO might be a
good speaker?

Thanks!

Kimberly A. Sexton
Legal Counsel
Office of Commissioner William C. Ostendorff
U.S. Nuclear Regulatory Commission
(301) 415-3599 (office)

(b)(6) Jmobile)

(301) 415-1757 (fax)
Kimberly.Sexton(Jnrc.gov

FOLLOW US ON
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Sexton, Kimberly

Outside of Scope

From: COTFINGHAM, Anne [mailto:awc(nei.ori]
Sent: Monday, April 16, 2012 12:56 PM
To: Sexton, Kimberly
Cc: GINSBERG, Ellen; BON"ANNO, Jerry; ZORN, Jason
Subject: RE: Speaking Opportunity for Commissioner Ostendorff

Hi Kimberly - This is great news!! I will start thinking about an appropriate downtown venue for this event,
since NEI is not large enough.

Can you give me a couple of dates in May that would work for the commissioner? Ill match those dates to the

locations I have in mind. And I'm assuming he prefers a daytime event rather than late afternoon-evening?

Thanks - we'll get this thing moving.

Jason is on a well-deserved vacation this week.

anne

Anne W. Cottingham
Associate General Counsel



Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www. nei.orgi

P: 202-739-8139
F: 202-533-0106
M: (b)(6)

E: awc(nei.orq

From: Sexton, Kimberly [mailto: Kimberly. Sexton© nrc.gov]
Sent: Monday, April 16, 2012 12:23 PM
To: ZORN, Jason; COTTINGHAM, Anne
Subject: Speaking Opportunity for Commissioner Ostendorff

Jason and Anne,

I spoke with Commissioner Ostendorff and he is interested in Ellen's proposal of a round-table/small group
discussion with nuclear energy lawyers in town sometime in May. Since May will be here before we know it, I'd like
to start working towards making this happen if NEI is still interested.

Thank you,

K1imberly A. Sexton
Legal Counsel
Office of Commissioner William C. Ostendorff
U.S. Nuclear Regulatory Commission
(301) 415-3599 (office)

(b)(6) I(mobile)

(301) 415-1757 (fax)
Kimberly.SextonQ~nrc.gov

nuclear
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Sexton. Kimberlv

Outside of Scope

From: BONANNO, Jerry [mailto:jxb@nei.org]
Sent: Tuesday, April 17, 2012 9:52 AM
To: Sexton, Kimberly
Cc: COTTINGHAM, Anne; GINSBERG, Ellen; ZORN, Jason
Subject: Re: Speaking Opportunity for Commissioner Ostendorff

Thanks, Kimberly. Looks like the morning of the 10th will work. Can we get a hold from 8am to noon that day?

We'll be in touch to talk more about details. Thanks!

Sent from my iPhone

On Apr 17, 2012, at 9:24 AM, "Sexton, Kimberly" <Kimberly.Sexton@nrc.gov> wrote:

Antic,

Depending on the venue, rhe Comniissioner CoUld do:

Mhlay 7"' (morning)

Nlay 8'" (1norinilg)
May 9"' (hmorning)
.Nlyv 10"l' (mi-orning,)
May 18"'

Mly 2 3 *'

He is (-)pen t:) morning or early Lfftt.'r(.)O .fotC Ctheelvet.

'Thank you,
i, imberiy
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From: CO-TINGHAM, Anne [mailto:awc@nei.org]
Sent: Monday, April 16, 2012 12:56 PM
To: Sexton, Kimberly
Cc: GINSBERG, Ellen; BONANNO, Jerry; ZORN, Jason
Subject: RE: Speaking Opportunity for Commissioner Ostendorff

Hi Kimberly - This is great news!! I will start thinking about an appropriate downtown venue for
this event, since NEI is not large enough.

Can you give me a couple of dates in May that would work for the commissioner? I'll match
those dates to the locations I have in mind. And I'm assuming he prefers a daytime event rather
than late afternoon-evening?

Thanks - we'll get this thing moving.

(b)(6)

anne

Anne W. Cottingham
Associate General Counsel

Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.orcl

P: 202-739-8139
F: 202-533-0106
M :1 (b)(6)

E: awc~cnei.or~q

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Monday, April 16, 2012 12;23 PM
To: ZORN, Jason; COTTINGHAM, Anne
Subject: Speaking Opportunity for Commissioner Ostendorff

Jason and Anne,

I spoke with Commissioner Ostendorff and he is interested in Ellen's proposal of a round-
table/small group discussion with nuclear energy lawyers in town sometime in May. Since May will
be here before we know it, I'd like to start working towards making this happen if NEI is still
interested.

Thank you,

Kimberly A. Sexton
Legal Counsel
Office of Commissioner William C. Ostendorff
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U.S. Nuclear Regulatory Commission
(301) 415-3599 (office)

(b)(6) I (mobile)
(301) 415-1757 (fax)
Kimbcrly.Scxton@nrc.gov

nuclear
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Sexton, Kimberly

From:
Sent:
To:
Subject:

Herr, Linda
Tuesday, April 17, 2012 10:58 AM
Sexton, Kimberly
RE: Speaking Opportunity for Commissioner Ostendorff

HighImportance:

Outside of Scope

From: BONANNO, Jerry [mailto:jxb@nei.org]
Sent; Tuesday, April 17, 2012 9:52 AM
To: Sexton, Kimberly
Cc: COT-INGHAM, Anne; GINSBERG, Ellen; ZORN, Jason
Subject: Re: Speaking Opportunity for Commissioner Ostendorff

Thanks, Kimberly. Looks like the morning of the 10th will work. Can we get a hold from 8am to noon that day?

We'll be in touch to talk more about details. Thanks!

Sent from my iPhone

On Apr 17, 2012, at 9:24 AM, "Sexton, Kimberly" <Kimberly.Sexton@nrc.Rov> wrote:

,Aenne,

1)epecifiing on~f thc 'enue, the Commissioner could do:

May 7'h (morning)
May 8"' (morning)
May 9ih (morning)
May I 0[hl (morning)
May 18 h

1



May 2 YJ

He is open to morning or early afternoon for the cvcnt.

l'liank you,
KimberhL

From: COTTINGHAM, Anne [mailto:awc@nei.org)
Sent: Monday, April 16, 2012 12:56 PM
To: Sexton, Kimberly
Cc: GINSBERG, Ellen; BONANNO, Jerry; ZORN, Jason
Subject: RE: Speaking Opportunity for Commissioner Ostendorff

Hi Kimberly - This is great news!! I will start thinking about an appropriate downtown venue for
this event, since NEI is not large enough.

Can you give me a couple of dates in May that would work for the commissioner? I'll match
those dates to the locations I have in mind. And I'm assuming he prefers a daytime event rather
than late afternoon-evening?

Thanks - we'll get this thing moving.

Jason is on a well-deserved vacation this week.

anne

Anne W. Cottingham
Associate General Counsel

Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.neL.orq

P: 202-739-8139
F: 202-533-0106
Mj (b)(6)
E: awccDnei.orq

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Monday, April 16, 2012 12:23 PM
To: ZORN, Jason; COTTINGHAM, Anne
Subject: Speaking Opportunity for Commissioner Ostendorff

Jason and Anne,

I spoke with Commissioner Ostendorff and he is interested in Ellen's proposal of a round-
table/small group discussion with nuclear energy lawyers in town sometime in May. Since May will
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be here before we know it, I'd Like to start working towards making this happen if NEI is still
interested.

Thank you,

Kimberly A. Sexton
Legal Counsel
Office of Commissioner William C. Ostendorff
U.S. Nuclear Regulatory Commission
(301) 415-3599 (office)

(b)(6) (mobile)
(301) 415-1757 (fax)
lNimberly.Sexton@.lnrc.gov

nuclear
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Sexton, Kimberly

From: GINSBERG, Ellen [ecg@nei.org]
Sent: Wednesday, April 18, 2012 2:25 PM
To: Sexton, Kimberly
Subject: RE: Speaking Opportunity for Commissioner Ostendorff

Thank you for that insight. We will be back in touch soon.

Ellen Ginsberg
Vice President, General Counsel and Secretary
Nuclear Energy Institute
1776 I Street N.W., Suite 400
Washington, D.C. 20006
www.nei.orq

P: 202-739-8140
F: 202-533-0140
M: 202-437-0660
E: ecgq)nei.org

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Wednesday, April 18, 2012 10:11 AM
To: GINSBERG, Ellen
Cc: BONANNO, Jerry; COTTINGHAM, Anne; ZORN, Jason
Subject: RE: Speaking Opportunity for Commissioner Ostendorff

Ellen,

(ne of the areas that Commissioner Ostcndotff would like to cov'r is adequate protection in practice, with a focus
on Sli'.X-XI12-0025,

T'hank you,
KI'nbcrly

From: GINSBERG, Ellen [mailto:eco0nei.ora1
Sent: Tuesday, April 17, 2012 11:35 AM
To: Sexton, Kimberly
Cc: BONANNO, Jerry; COTTINGHAM, Anne; ZORN, Jason
Subject: RE: Speaking Opportunity for Commissioner Ostendorff

Kimberly,

Many thanks for running this to ground. Please convey our appreciation to the Commissioner.

We are developing a proposed approach to make this as valuable to all parties as possible, and will be back in touch

shortly to discuss. In the meantime, could you inquire whether Commissioner Ostendorff has ideas that he would like to
share regarding format and areas to be covered?

Again, thanks for your work on this event.

Regards,

1 -I



Ellen Ginsberg

Ellen Ginsberg
Vice President, General Counsel and Secretary
Nuclear Energy Institute
1776 1 Street N.W., Suite 400
Washington, D.C. 20006
www.nei.org

P: 202-739-8140
F: 202-533-0140
M: 202-437-0660
E: ecq(aneiora

From: Sexton, Kimberly [mailto:Kimberly.Sextonanrc.gov]
Sent: Tuesday, April 17, 2012 11:26 AM
To: BONANNO, Jerry
Cc: CO1TINGHAM, Anne; GINSBERG, Ellen; ZORN, Jason
Subject: RE: Speaking Opportunity for Commissioner Ostendorff

Jcrrv,

Yhat works for Comrmissioner Ostcndorff. 8an.-l2noon is on hold for May 1O..

Thanks!
Kimbcrly

From: BONANNO, Jerry [mailto:Jxb(nei.org]
Sent: Tuesday, April 17, 2012 9:52 AM
To: Sexton, Kimberly
Cc: COT-INGHAM, Anne; GINSBERG, Ellen; ZORN, Jason
Subject: Re: Speaking Opportunity for Commissioner Ostendorff

Thanks, Kimberly. Looks like the morning of the 10th will work. Can we get a hold from 8am to noon that day?

We'll be in touch to talk more about details. Thanks!

Sent from my iPhone

On Apr 17, 2012, at 9:24 AM, "Sexton, Kimberly" <Kimberly.Sexton(onrc.gov> wrote:

.Annc,

Depending on the venue, the Commissioner could do:

May 7'' (morning)
M~ay 8h (morning)

May 9rh (morning)
May 10 h (morning)
May 18"h
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May 23"'

F-Ic is open to morning or carly afternoon for the evcnt.

'Thlank you,
li<imberly

From: CO1TINGHAM, Anne [mailto:awcanei.orgl
Sent: Monday, April 16, 2012 12:56 PM
To: Sexton, Kimberly
Cc: GINSBERG, Ellen; BONANNO, Jerry; ZORN, Jason
Subject: RE: Speaking Opportunity for Commissioner Ostendorff

Hi Kimberly - This is great news!! I will start thinking about an appropriate downtown venue for
this event, since NEI is not large enough.

Can you give me a couple of dates in May that would work for the commissioner? I'll match
those dates to the locations I have in mind. And I'm assuming he prefers a daytime event rather
than late afternoon-evening?

Thanks - we'll get this thing moving.

Jason is on a well-deserved vacation this week.

anne

Anne W. Cottingham
Associate General Counsel

Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.orQ

P: 202-739-8139
F: 202-533-0106
M:I [ b(
E: a

From: Sexton, Kimberly [mailto:Kimberly.Sextoncnrc.govl
Sent: Monday, April 16, 2012 12:23 PM
To: ZORN, Jason; COTTINGHAM, Anne
Subject: Speaking Opportunity for Commissioner Ostendorff

Jason and Anne,

I spoke with Commissioner Ostendorff and he is interested in Ellen's proposal of a round-
table/small group discussion with nuclear energy lawyers in town sometime in May. Since May will
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be here before we know it, I'd like to start working towards making this happen if NEI is still
interested.

Thank you,

Kimberly A. Sexton
Legal Counsel
Office of Commissioner William C. Ostendorff
U.S. Nuclear Regulatory Commission
(301) 415-3599 (office)

(30b)(6) I(mobile)

(301) 415-1757 (fax)
Kimberly.Sexton(2nr!-go-v

nuclear
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Sexton, Kimberly

Outside of Scope

From: CO-TINGHAM, Anne <awc@nei.org>
To: Sexton, Kimberly
Sent: Fri Apr 20 09:36:27 2012
Subject: FW: NEI legal division invitation to round-table discussion with Commissioner Ostendorff

Hi Kimberly-

Just FYI, please note the message below giving the particulars of the upcoming May 10 meeting. We are very
excited about the opportunity to host the upcoming discussions with Commissioner Ostendorff and I hope that
enthusiasm shows in our email! Your suggestion to put "adequate protection in practice" on the agenda is
excellent; perhaps we can talk over the next 2 weeks about additions to the list of suggested topics.

I



Enjoy the weekend. Thanks, anne

Anne W. Cottingham
Associate General Counsel

Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.orgq

P: 202-739-8139
F: 202-533-0106
MI (b)(6)

E: awc(dnei.orq

From: GINSBERG, Ellen
Sent: Thursday, April 19, 2012 11:53 AM
To: jaluise~entergv.com; sblantoncbalch.com; Ichandler@morganlewis.com; dve.conleyvpiqnmail.com;
arthur.domrbvatroutmansanders.com; bradley.fewell@exeloncorp. cm; ggarfieldsdaypitney.com;
michael.greenC&pinnaclewest.com; dirwinchunton.com; david.lewis pillsburylaw.com; lara.nicholsaduke-energy.com;
jlpembermsouthernco.com; drepkabwinston.com; mitch.ross~fpl.com.; eiviciluicci@tva.gov
Cc: BONANNO, Jerry; COTTINGHAM, Anne; GINSBERG, Ellen; ZORN, Jason; BENJAMIN, Melissa
Subject: Invitation

Ladies and Gentlemen:

The NEI Legal Division is offering a new and different opportunity to interact with and gain insights from an
NRC Commissioner in a small group setting.

We are pleased to invite you to participate in a round-table discussion with Commissioner William C.
Ostendorff on current topics of interest to the nuclear bar and the industry at large. This first of its kind event
will be held on Thursday, May 10" at the offices of Winston & Strawn LLP, 1700 K Street NW,
Washington. D.C., from approximately 8:30 a.m. until noon. Lunch will be served during which a short
session to debrief will be held.

Commissioner Ostendorff has suggested topics that he wishes to address. We seek your input on items you
would like to have on the agenda and will provide more details closer to the meeting date.

To facilitate an open and productive discussion, we are limiting the number of round-table participants. Thus,
we ask that you let us know as soon as possible, by Monday, April 30th, whether you plan to participate.
We also request that you treat this invitation as personal. Please send your response to Melissa Benjamin
(mb@nei.org or 202-739-8151) with a copy to me indicating whether you will attend.

2



We lOOK rorward to seeing you and hope our anticipated outcome of a very valuable opportunity will provide
the impetus for us to hold other events of this kind.

Cordially,

w&telzCqin36"

Ellen Ginsberg
Vice President, General Counsel and Secretary
Nuclear Energy Institute
1776 1 Street N.W., Suite 400
Washington, D.C. 20006
www.nei org

P: 202-739-8140
F: 202-533-0140
M: 202-437-0660
E: ecgqnei.org

nuclear, clean air energy.

nuclear

FOLLOW US ON

T" leetronic message transmission contains infortnation from the Nuclear Energy Institute. Inc. The information is intended solely for the use of the addressee!an any
other person is no "tv~rdc, .jw are not the intended recipient, you have received this communication in error, and an) rev ngordistribuiotrofthe
contents of this conmnunication is strictly pr.oe, j s electroni .c ira pease- notify the sender immediately by, telephone or by electronic
mail and permanently delete the original mess e. I i osures
informn you that atne in this comnmunication (ihcluding an'yoattachments) is not intendi~d Fi~i~7ln , I an r o se of (i)
it vat ing penalties that may be imposed on anY taxpayer or (ii) promoting, marketing or recommending to another parry anyv ransach ion om:WIifrer addressed kereim.L

Scat through mail.rnessaging.microsofixcom

3



Seto, imberly

Outside of Scope

From: Sexton, Kimberly
Sent: Monday, April 23, 2012 2:06 PM
To: 'COTTINGHAM, Anne'
Subject: RE: NEI legal division invitation to round-table discussion with Commissioner Ostendorif

A tine,

'[hank. you for passing Ellen's email along. Although we put a hold on the (;.'.mnuissioncr's calendar from 8am until
noon for Mav 1(), the hold included his travel time to and from the roundtable location. Given the Cofmmnissioner's
schedule that week, a 2.5-hour roundtable would work best (rine frames like 8:30-11 or 10-12:30).

A-s we previously discussed, C(oflmlissioner Ostendorff is interested in addressing adequate protection in practice. A

sample agenda is below. He is glad to substitute a topic or add another topic that is of interest to N"EI i'nad the other

participants.

* 30 minutes - Connmnissioner ()stendorff discusses his v(otes on post-Fukushirna actions, including his latest

vote on the F ukushirna orders
* 20 minutes -- Q&A on post-f"ukushina actions
0 5 minutes - break
0 20 rninutes - Commissioner Ostendorff discusses his votes on the- Vogtlc and Summer Orders, with a focus

on how best to address the post-Fukushita actions in rhe licensing process

* 20 minutes - Q&A\ on \.ogtlc and Summer Orders
* 5yminutes - break
* 5(0 minutes .. other topic arid/or general Q&A froom the audience on other assorted topics of interest

I am free to discuss further this week.

Thank .you,

[Kimberly A. Sexton
1



• Legal C(ounsel
Office of (Commissinc.r Villiaim C. ()sVC1ndorff
U.S. Nucler Reguhitor\v Commission
(301) 415-3599 (offiec)

(301) 4151757 (fax)
Kimbcrly.Sexton.'nC.'

From: CO-TINGHAM, Anne [mailto:awc@nei.org]
Sent: Friday, April 20, 2012 9:36 AM
To: Sexton, Kimberly
Subject: FW: NEI legal division invitation to round-table discussion with Commissioner Ostendorff

Hi Kimberly-

Just FYI, please note the message below giving the particulars of the upcoming May 10 meeting. We are very
excited about the opportunity to host the upcoming discussions with Commissioner Ostendorff and I hope that
enthusiasm shows in our email! Your suggestion to put "adequate protection in practice" on the agenda is
excellent; perhaps we can talk over the next 2 weeks about additions to the list of suggested topics.

Enjoy the weekend. Thanks, anne

Anne W. Cottingham
Associate General Counsel

Nuclear Energy Institute
1776 1 Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.org

P: 202-739-8139
F: 202-533-0106
M : (b)(6) I

E: awc(nei.org

From: GINSBERG, Ellen
Sent: Thursday, April 19, 2012 11:53 AM
To: jaluise@entergy.com; sblantonrbalch.com; Ichandleramorganlewis.com; dave.conley@pgnmail.com;
arthur.dombyatroutmansanders.com; bradley.fewell Cexeloncorp.com; qqarfield~daypitney.com;
michael.oreenspinnaclewest.com; dirwinohunton.com; david.lewis~pillsburylaw.com; lara.nicholsc@duke-energy.com;
Jlpember@southernco.com; drepkadwinston.com; mitch. rosscfpl .com; eiviqluiccicdtva.aov
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Cc: BONANNO, Jerry; COTTINGHAM, Anne; GINSBERG, Ellen; ZORN, Jason; BENJAMIN, Melissa
Subject: Invitation

Ladies and Gentlemen:

The NEI Legal Division is offering a new and different opportunity to interact with and gain insights from an
NRC Commissioner in a small group setting.

We are pleased to invite you to participate in a round-table discussion with Commissioner William C.
Ostendorff on current topics of interest to the nuclear bar and the industry at large. This first of its kind event
will be held on Thursday, May 1 0 th at the offices of Winston & Strawn LLP, 1700 K Street NW,
Washington, D.C., from approximately 8:30 a.m. until noon. Lunch will be served during which a short
session to debrief will be held.

Commissioner Ostendorff has suggested topics that he wishes to address. We seek your input on items you
would like to have on the agenda and will provide more details closer to the meeting date.

To facilitate an open and productive discussion, we are limiting the number of round-table participants. Thus,
we ask that you let us know as soon as possible, by Monday, April 30", whether you plan to participate.
We also request that you treat this invitation as personal. Please send your response to Melissa Benjamin
(mbgnei.org or 202-739-8151) with a copy to me indicating whether you will attend.

We look forward to seeing you and hope our anticipated outcome of a very valuable opportunity will provide
the impetus for us to hold other events of this kind.

Cordially,

Ellen Ginsberg
Vice President, General Counsel and Secretary
Nuclear Energy Institute
1776 1 Street N.W., Suite 400
Washington, D.C. 20006
www.nei.org

P: 202-739-8140
F: 202-533-0140
M: 202-437-0660
E: ecaqnei.org

nuclear, clean air energy.
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Sexton, Kimberly

From: COTTINGHAM, Anne [awc@nei.org]
Sent: Monday, April 23, 2012 2:17 PM
To: Sexton, Kimberly
Subject: Re: NEI legal division invitation to round-tabre discussion with Commissioner Ostendorff

Thanks -- we will work out time limits to suit the Commissioner! I will call you. Anne

Sent from my iPhone

On Apr 23, 2012, at 2:06 PM, "Sexton, Kimberly" <Kimberly.Sexton(nrc.gov> wrote:

Anne.

TFhank you for passing Kilen's email along. Although we pUt a hold on the Commissioner's calendar
from 8am until noon for May 10 , the hold included his travel rime to and from the roundtable
location. Given the Conmlissioner's schedule that week, a 2.5-hour roundtable would work best
(tire frames like 8:30-11 or 10-12:30).

As we previously discussed, Commissioner Ostendo•ff is interested in addressing adequate
protection in practice. A sample agcrida is below. Hc is glad to substitute a topic or add another
topic that is of interest to Nl-..:l and the other participants.

0 30 minutes - CoMinnssioner Ostcndorff discusses hris votes on post-I:ukushimna actions,
including his latest vote on the 'ukushima orders

a 20 minutes --- Q&A on post-Fukushina actions
* 5 minures - break
0 20 minutes - Cornmissioner Ostendorff discusses his votes on the Vogtle and Summer

Orders, with a focus on how best to address the post-Fukushima actions in the licensing
p.).octss

* 20 rninutes --.. Q&-\ on \ogtle and Summer Orders
* 5 minutes - break
* 50 minutes - other topic and/or general Q&A from the audience on other assorted topics of

in tcrest

I am free to discuss further this week.

"1 1iank you,

Kimberly A. Sexton
L ,egal Counsel
Office of Commissioner William C. (')stcnd,)iff
I...S. Nuclear Regulatory Commission
(301) 415-3599 (office)

(b)(6) (mobile)
(301) 415-1757 (fax)
Kimberlv.Sexton Cwnrc.gov
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From: CO1TINGHAM, Anne [mailto:awc@nei.org]
Sent: Friday, April 20, 2012 9:36 AM
To: Sexton, Kimberly
Subject: FW: NEI legal division invitation to round-table discussion with Commissioner Ostendorff

Hi Kimberly-

Just FYI, please note the message below giving the particulars of the upcoming May 10
meeting. We are very excited about the opportunity to host the upcoming discussions with
Commissioner Ostendorff and I hope that enthusiasm shows in our email! Your suggestion to
put "adequate protection in practice" on the agenda is excellent; perhaps we can talk over the
next 2 weeks about additions to the list of suggested topics.

Enjoy the weekend. Thanks, anne

Anne W. Cottingham
Associate General Counsel

Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.orp

P: 202-739-8139
F: 202-533-0106
M.1 [ b)6)F
E: awc(nei.org

From: GINSBERG, Ellen
Sent: Thursday, April 19, 2012 11:53 AM
To: jaluise(enterqv.com; sblantonbbalch.com; Ichandle rmoranlewis.com;
dave.conleyv)pqnmail.com; arthur.dombyv(troutmansanders.com; bradiey.fewelkýexeloncorp.com;
ggarfield~daypitney.com; michael.green(pinnaclewest.com; dirwin~hunton.com;
david.lewis~pillsburylaw.com; lara.nichols(duke-energy.com; jlpember(dsouthernco.com;
drepkadwinston.com; mitch. ross(fpl.com; eiviqluicci@tva.gov
Cc: BONANNO, Jerry; CO1TINGHAM, Anne; GINSBERG, Ellen; ZORN, Jason; BENJAMIN, Melissa
Subject: Invitation

Ladies and Gentlemen:

The NEI Legal Division is offering a new and different opportunity to interact with and gain
insights from an NRC Commissioner in a small group setting.
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We are pleased to invite you to participate in a round-table discussion with Commissioner
William C. Ostendorff on current topics of interest to the nuclear bar and the industry at large.
This first of its kind event will be held on Thursday, May 1 0th at the offices of Winston &
Strawn LLP, 1700 K Street NW, Washington, D.C., from approximately 8:30 a.m. until
noon. Lunch will be served during which a short session to debrief will be held.

Commissioner Ostendorff has suggested topics that he wishes to address. We seek your input
on items you would like to have on the agenda and will provide more details closer to the
meeting date.

To facilitate an open and productive discussion, we are limiting the number of round-table
participants. Thus, we ask that you let us know as soon as possible, by Monday, April 3 0 th,

whether you plan to participate. We also request that you treat this invitation as personal.
Please send your response to Melissa Benjamin (mb~nei.org or 202-739-8151) with a copy to
me indicating whether you will attend.

We look forward to seeing you and hope our anticipated outcome of a very valuable opportunity
will provide the impetus for us to hold other events of this kind.

Cordially,

Ellen Ginsberg
Vice President, General Counsel and Secretary
Nuclear Energy Institute
1776 1 Street N.W., Suite 400
Washington, D.C. 20006
www.nei.org

P: 202-739-8140
F: 202-533-0140
M: 202-437-0660
E: ecganei.org

nuclear, clean air energy.

nuclear
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Sexton, Kimberly

From: ZORN, Jason jcz@nei.org]
Sent: Monday, April 23, 2012 3:19 PM
To: Sexton, Kimberly
Subject: RE: NEI legal division invitation to round-table discussion with Commissioner Ostendorff

That would have been a long time. Is he pretty set on this agenda? We had a couple of other issues we were thinking
about adding that would not fall under the broad umbrella of Fukushima or COLs, but they could easily fall under the
"other" category. Otherwise, I think this covers the majority of the things we were going to propose.

From: Sexton, Kimberly [mailto: Kimberly.Sexton@nrc.gov]
Sent: Monday, April 23, 2012 3:17 PM
To: ZORN, Jason
Subject: RE: NEI legal division invitation to round-table discussion with Commissioner Ostendorff

I would be. happy to coordinate with you! Def scet.le back in and then we can. chat. Now that wC're at 2.5 instead of
3.5 1 think it'll be much smoorhe.r.

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Monday, April 23, 2012 3:15 PM
To: Sexton, Kimberly
Subject: FW: NEI legal division invitation to round-table discussion with Commissioner Ostendorff

I'm back in the office now. G Please coordinate directly with me on all future actions related to this event. Your
cooperation is greatly appreciated. ©

I'll call you tomorrow. Today's nuts, being the first day back from vacay.

From: COTTINGHAM, Anne
Sent: Monday, April 23, 2012 3:11 PM
To: GINSBERG, Ellen; ZORN, Jason; BONANNO, Jerry
Subject: FW: NEI legal division invitation to round-table discussion with Commissioner Ostendorff

Everyone:

I have spoken with Kimberly Sexton and assured her that we are happy to work around the limits in
Commissioner Ostendorff's schedule on May 10th (see below). The current plan is to plan for him to be
available to speak from 9-11:30 a.m. This accomplishes the Commissioner's goal of devoting 2.5 hours to the
roundtable. Also, this does not preclude people from arriving earlier than that, and it does not preclude NEI
from staying beyond 11:30 for lunch and a debriefing with members of the LC, as Ellen's invitation stated.

1



I told Kimberly that we are developing a list of additional suggested discussion topics and that we will forward
the list for his approval in advance of the meeting. Jason, I'm happy to hand this back to you now that you've
returned rested, relaxed, resilient & raucous from vacation. When Kimberly responded to us last week, I
thought we should not put her off for a moment so we jumped on the opportunity and settled on a date.
Thanks, anne

Anne W. Cottingham
Associate General Counsel

Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.orq

P: 202-739-8139
F: 202-533-0106
MI:I (b)(6)

E: awc(,nei.orpq

From: Sexton, Kimberly [mailto:Kimberly.Sexton@. nrc.gov]
Sent: Monday, April 23, 2012 2:06 PM
To: CO'TINGHAM, Anne
Subject: RE: NEI legal division invitation to round-table discussion with Commissioner Ostendorff

Anne,

Thank you for passing E.Ulen's email along. Although we put a hold On the (.:mmissioncr's calendar from 8atn until
noon for May 10'h, the hold included his travel time to and from the roundtable locauon. Given the Commiussioner's
schedule that week, a 2.5.-hour roundtable would work best (time frarmes like 8:30-11 or 10-12:30).

As we previously discussed, Commissioner (.)stendorff is interested in addressing adequare protection in practice. A
sample agenda is below. He is glad to substitutC a topic or add another topic rhat is of interest to N F"T and the other
participants.

* 30"1 minutes - Commissioner ()stendorff discusses his votes on post-[l ukushima actions, including his latest
vote on the Fukushima orders

* 20 minutes -- Q&A on post-IFukushi na actions
* 5 minutes - break
* 20 minutes - Commnissioncr Ostendorff discusses his votes on the Vogrlc and Summer Orders, with a focus

on how best to address the post-Fukushima actions in the licensing process
• 20 .minutes - Q&, on Vogtlc and Summer: Orders
* 5 minutes - I)reak
* 50 minutes - other topic and/or general Q&,\ from the audience on orher assorted topics of interest

2



I am free to discuss further this wcck.

Thank you,

Kimbcrly A. Sexton
Legal Counsel
Officc of Commissioner William C. (Ostcndorff
U1.S. Nuclear Rcgulatov (Commission

(301) 415-3599 (office)
( b)(6) I(noble)A

(301) 415-1757 (fax)
Kimbcr:ly.Sexton Cnrc.gov

From: COTTINGHAM, Anne [mailto:awc@nei.org]
Sent: Friday, April 20, 2012 9:36 AM
To: Sexton, Kimberly
Subject: FW: NEI legal division invitation to round-table discussion with Commissioner Ostendorff

Hi Kimberly-

Just FYI, please note the message below giving the particulars of the upcoming May 10 meeting. We are very
excited about the opportunity to host the upcoming discussions with Commissioner Ostendorff and I hope that
enthusiasm shows in our email! Your suggestion to put "adequate protection in practice" on the agenda is
excellent; perhaps we can talk over the next 2 weeks about additions to the list of suggested topics.

Enjoy the weekend. Thanks, anne

Anne W. Cottingham
Associate General Counsel

Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.org

P: 202-739-8139
F: 202-533-0106
M:I
E: awc(a-_,nei.org
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From: GINSBERG, Ellen
Sent: Thursday, April 19, 2012 11:53 AM
To: jaluise~enterqy.com; sblantonfbalch.com; Ichandler@.morqanlewis.com; dave.conleyapgnmail.com;
arthur.domby@troutmansanders.com; bradley.fewell exeloncorp.corn; ggarfield(daypitney.com;
michael.green@pinnaclewest.com; dirwin~hunton.com; david, lewisfpillsburylaw.com; lara.nichols(duke-energy.com;
ilpembercsouthernco.com; drepka@winston.com; mitch.rosscfpl.com; eiviqluiccicQtva.aov
Cc: BONANNO, Jerry; CO1TINGHAM, Anne; GINSBERG, Ellen; ZORN, Jason; BENJAMIN, Melissa
Subject: Invitation

Ladies and Gentlemen:

The NEI Legal Division is offering a new and different opportunity to interact with and gain insights from an

NRC Commissioner in a small group setting.

We are pleased to invite you to participate in a round-table discussion with Commissioner William C.

Ostendorff on current topics of interest to the nuclear bar and the industry at large. This first of its kind event

will be held on Thursday, May 10' at the offices of Winston & Strawn LLP. 1700 K Street NW,

Washington, D.C., from approximately 8:30 a.m. until noon. Lunch will be served during which a short

session to debrief will be held.

Commissioner Ostendorff has suggested topics that he wishes to address. We seek your input on items you

would like to have on the agenda and will provide more details closer to the meeting date.

To facilitate an open and productive discussion, we are limiting the number of round-table participants. Thus,

we ask that you let us know as soon as possible, by Monday, April 30t, whether you plan to participate.

We also request that you treat this invitation as personal. Please send your response to Melissa Benjamin

(mbgnei.org or 202-739-8151) with a copy to me indicating whether you will attend.

We look forward to seeing you and hope our anticipated outcome of a very valuable opportunity will provide

the impetus for us to hold other events of this kind.

Cordially,

e&en e. qinw6&g

Ellen Ginsberg
Vice President, General Counsel and Secretary
Nuclear Energy Institute
1776 I Street N.W., Suite 400
Washington, D.C. 20006
www.nei.ora

P: 202-739-8140
F: 202-533-0140
M: 202-437-0660
E: eco@Onei.org

nuclear, clean air energy.
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Sexton, Kimberly

From:
Sent:
To:
Subject:
Attachments:

ZORN, Jason [cz@nei.org]
Monday, April 30, 2012 12:13 PM
Sexton, Kimberly
Proposed Agenda for Commissioner O's Roundtable Discussion
Agenda and Topics for NEI Roundtable Discussion with Commissioner Ostendorff (May 10,
2012).doc

Kimberly

Per our discussion, a proposed agenda and list of topics is attached. As I said, the topics are not intended to limit the
discussion, but just give you a sense of what participants might be interested in. The Commissioner is obviously free to
bring up whatever issues he likes, or strike from this list things that he does not want to discuss with this group. Please
let me know if you want to discuss further, and let me know as soon as you can if this is acceptable to the
Commissioner. Thanks.

Jason

Jason Zorn
Assistant General Counsel
Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.org

P: 202-739-8144
F: 202-533-0106
Ml (b)(6)

E: icz@nei.org

nuclear

FOLLOW US ON
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AGENDA AND TOPICS FOR NEI LAWYERS COMMITTEE ROUNTABLE

WITH COMMISSIONER OSTENDORFF

(May 10, 2012)

AGENDA

9 to 9:05 Introduction of Commissioner Ostendorff and Attendees

9:05 to 10:00 Commissioner Ostendorff Presentation on Topics of his Choice

10:00 to 10:15 Break

10:15 to 11:25 Open Discussion

11:25 to 11:30 Close

GENERAL TOPICS (Including but not limited to)

" Application of the "adequate protection" concept in practice, and the Commissioner's
thoughts on the Commission's direction with respect to the Fukushima Orders.

• Procedural issues with the Fukushima Orders

o Lack of prior planning by NRC Staff in establishing processes to receive 10 day
responses, to inform licensees that requests for hearing were received, and for

establishing clear procedural rules for filing of replies.

* Recent Commission actions on Combined Operating Licenses and its handling of post-

Fukushima regulatory actions

o Use of license conditions versus orders for Fukushima requirements

o Commission efficiencies in issuing the mandatory hearing order

o Commission efficiencies in the mandatory hearing process

* Recent staff activities regarding Foreign Ownership Control or Domination. In several recent
licensing actions, the NRC staff has taken positions interpreting the Foreign Ownership

Control or Domination provisions of the AEA (sections 103 and 104) more conservatively.
Industry believes that these interpretations are inconsistent with the intent of the AEA and a
minimum constitute backfits because of a change in position.

* NRC's Plans for dealing with a possible Remand on Waste Confidence Rule

* Policy/legal issues associated with implementation of Tier 2 and 3 Lessons Learned

o Maintaining prioritization of and focus on implementation of Tier 1 and operating
plant safety



o Ensuring staff actions are consistent with Commission policy direction

o Safety basis for imposing additional Fukushima-related requirements

Legal considerations in imposing a requirement to install filtered containment vents

o Ability of NRC to rebut prior NRC cost-benefit analyses (e.g. 1989 Generic Letter
environmental assessment and various SAMDA analyses in license renewals)

o Safety benefit of filtered vents in light of other Fukushima-related measures, and
NRC's ability to justify further safety enhancements. This implicates the issue raised
in the recent report of the NRC's Risk Management Task Force - "how much
defense-in-depth is enough?" How can risk insights be used to make sound
decisions on additional enhancements in the aftermath of an event like Fukushima?

o If additional defense-in-depth is necessary, will the Commission be open to
consideration of methods - other than filtered vents - to further reduce the
likelihood of significant land contamination in the event of core damage?

Cost-benefit considerations role in the NRC's regulatory processes:

o Should cost-benefit analysis play more of a role in agency decision-making generally,
outside of specific application in provisions like the various backfitting provisions
contained in 10 C.F.R.? Even in situations where adequate protection
considerations are involved, the backfit rule encourages the Commission to impose
performance-based requirements where possible, and allows cost/benefit
considerations to be factored into more prescriptive regulatory decisions - so long as
adequate protection is ultimately ensured. Given that the concept of "adequate
protection" evades specific definition, should cost-benefit analysis and consideration
of risk play more of a role in the agency's regulatory decision-making process?

o Should the NRC maintain its current regulatory analyses standards, which generally
focus the NRC's analysis on the safety benefit of new requirement (e.g. reduction in
Core Damage Frequency) rather than other non-safety-related considerations?

The use of a Technical Interface Agreement to announce a new NRC position (required use
of General Design Criteria to determine operability of Technical Specification equipment).



Sexton, Kimberly

From: Sexton, Kimberly
Sent: Wednesday, May 02, 2012 10:52 AM
To: 'ZORN, Jason'
Subject: RE: Proposed Agenda for Commissioner O's Roundtable Discussion

Jason,

'That sounds fine. I'm putting you on the calendar for I pm. Feel free to give me a call.

Ihank \you,

Kimberly

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Wednesday, May 02, 2012 10:48 AM
To: Sexton, Kimberly
Subject: RE: Proposed Agenda for Commissioner O's Roundtable Discussion

Kimberly - I have to leave the office at around 2 today, so why don't we try to talk around 1? Thanks for getting this
back to me. -- Jason

From; Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Wednesday, May 02, 2012 10:41 AM
To: ZORN, Jason
Subject: RE: Proposed Agenda for Commissioner O's Roundtable Discussion

J ason,

I have discussed the proposed agenda and topics with Comlmissioncr ()stendorff and we would propose the

following modification that would better support the presentat.on:

AGENDA
9 to 9:05
9:05 to 10:15
10:15 ti 10:30
10:30 to 11:25
11:25 to 11:30

Introduction of Commissioner Ostendorff and Attendees
Commissioner Ostendorff Presentation on Topics of his Choice
Break
Open Discussion
-Close

If you are available today, T would like to discuss the list of topics for open discussion. My only conflict today is
from 2:3 )-3:30.

Also, Con-m'lissioler Ostendrorff would. like to use slides for his part of the presenltat.iol. Would that be possible in
the planned venue?

Thank y'ou,

K'imberly

l,ýim-berly A. Sexton
Legal Counsel
()ffice of Commissioner William (C. ()stendorff
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U.S. Nuclear Rcgulatory Commission
(301) 415-3599 (office)

(b)(6) (muobilc)
(301) 415-1757 (fa.)
Iimnbcrl \.Scxton6.n rc.gov

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Monday, April 30, 2012 12:13 PM
To: Sexton, Kimberly
Subject: Proposed Agenda for Commissioner O's Roundtable Discussion

Kimberly

Per our discussion, a proposed agenda and list of topics is attached. As I said, the topics are not intended to limit the
discussion, but just give you a sense of what participants might be interested in. The Commissioner is obviously free to
bring up whatever issues he likes, or strike from this list things that he does not want to discuss with this group. Please
let me know if you want to discuss further, and let me know as soon as you can if this is acceptable to the
Commissioner. Thanks.

Jason

Jason Zorn
Assistant General Counsel
Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.org

P: 202-739-8144
F: 202-533-0106
M:r (b)(6)

E: jcz@nei.org

FOLLOW US ON
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Sexton, Kimberly

From: Sexton, Kimberly
Sent: Thursday, May 03, 2012 10:04 AM
To: 'ZORN, Jason'
Subject: RE: Proposed Agenda for Commissioner O's Roundtable Discussion

TIhanks Jason.

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Wednesday, May 02, 2012 3:13 PM
To: Sexton, Kimberly
Subject: Re: Proposed Agenda for Commissioner O's Roundtable Discussion

Kimberly.

Please let the Commissioner know that we are inquiring about parking. It doesn't appear that there is free parking
available in Winston's building. All day parking is $17, but wr're trying to find out if there is a weekly rate. I don't recall I
we're allowed under the ethics rules to pay for that parking since he's an invited guest, but you might want to check on
that.

Jason

On May 2, 2012, at 10:46 AM, "Sexton, Kimberly" <Kimberly.Sexton@nrc.gov> wrote:

.aso1n,

I havec discussed the proposed agenda and topics with Commissioner Ostendorff and we would
propose the following modification that would better support the presentation:

AGENDA
9 to 9:05
9:05 to 10.15
10:15 to 10:30
10:30 to 11:25
11:25 to 11:30

Introduction of Commissioner Ostendorff and Attendees
Commissioner Ostendorff Presentation on Topics of his Choice
Break
Open Discussion
Close

If you are available today, I would like to discuss the list of topics for open discussion. My only
conflict today is from 2:30-3:30.

Also, Co.ninIssione.r Ostendorff would like to use slides for his part of the presentation. Would that
be possible in the planned venue?

"lhank you,

Kimberly

Kimbcrly A. Sexton
..egal Counsel
()ffice of Commissioncr William C. Ostendorff
U.S. Nuclear Regulatory Commission
(301) 415-3599 (office)
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(b)(6) (mobile)

(301) 415-1757 (f-,x)
Kimberly.Sexton@nrc.gov

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Monday, April 30, 2012 12:13 PM
To: Sexton, Kimberly
Subject: Proposed Agenda for Commissioner O's Roundtable Discussion

Kimberly

Per our discussion, a proposed agenda and list of topics is attached. As I said, the topics are not
intended to limit the discussion, but just give you a sense of what participants might be interested in.
The Commissioner is obviously free to bring up whatever issues he likes, or strike from this list things
that he does not want to discuss with this group. Please let me know if you want to discuss further, and
let me know as soon as you can if this is acceptable to the Commissioner. Thanks.

Jason

Jason Zorn
Assistant General Counsel
Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.org

P: 202-739-8144
F: 202-533-0106
M1 (b)(6)

E: icz@nei.org

nuclear
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Sexton, Kimberly

From:
Sent:
To:
Subject:
Attachments:

ZORN, Jason [cz@nei.org]
Monday, May 07, 2012 10:19 AM
Sexton, Kimberly
Agenda
Agenda for May 10 2012 Roundtable with Commissioner Ostendorff.pdf

Kimberly

A copy of the final agenda is attached. We have the AV set up for the location and will have a laptop available. Let me

know whether you want me to get it set up in advance, or you just want to bring it via thumb drive the day of. Either

way works. I will try to make sure someone is in the lobby to meet you all. Winston is very easy to get to from the
metro. It's caddy-corner from the K street exit of Farragut North. Let me know if you have any other

questions/concerns about logistics.

Jason

Jason Zorn
Assistant General Counsel
Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.org

P: 202-739-8144
F: 202-533-0106
M :I (b)(6)

E: icz@nei.org
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NUCL JAr ENERGY INS ITUII

NEI ROUNDTABLE
WITH COMMISSIONER OSTENDORFF

May 10, 2012

AGENDA

9:00-9:05 a.m.

9:05-10:15 a.m.

10:15-10:30 a.m.

10:30-11:25 a.m.

Introduction

Commissioner Ostendorff's Presentation and Discussion

" Commission votes on SECY-12-0025 (Fukushima orders)

* Commission actions on the Vogtle and Summer COLs

BREAK

II. Open Discussion

" Consideration of filtered containment vents

" Consideration of economic consequences of land
contamination

" Other issues

11:25-11:30 a.m.

11:30-1:30 p.m.

III. Close/Final Remarks

IV. Lunch/Follow-on Discussion



Sexton, Kimberly

From: ZORN, Jason [jcz@nei.org]
Sent: Tuesday, May 08, 2012 8:06 AM
To: Sexton, Kimberly
Subject: RE: Agenda
Attachments: Roundtable Attendees.doc

List of confirmed attendees attached. Including the 4 of us at NEI, there are a total of 13 attendees. There are 5 others
on the list of non-responses, but I don't know their names. Please keep this list to yourself or the Commissioner, as I
added some additional notes about people who I know something about as additional background. Hopefully this
helps. Let me know what else you need.

Jason

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Monday, May 07, 2012 6:31 PM
To: ZORN, Jason
Subject: RE: Agenda

hllar',, verv helpful. Wc would bc interested in the list of attendees.

Thanks,
Kimberly

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Monday, May 07, 2012 4:59 PM
To: Sexton, Kimberly
Subject: RE: Agenda

Hey Kimberly

No problem. I agree about not sending out another agenda. It was just meant as a general guideline about what to
expect.

As for the audience, we're expecting about 20 people to attend, including the 4 of us at NEI. The level of familiarity with
this group should be very high, so I would not expect there to be a need to reiterate the history of much of the decision-
making. Most/all of the attendees are very senior attorneys either from utilities or law firms, and have been pretty
involved in the post-Fukushima activities. I can get you a specific list of attendees if you think it would be helpful.

Jason

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Monday, May 07, 2012 4:53 PM
To: ZORN, Jason
Subject: RE: Agenda

'l'hans Jason. We've broadened the scope of the first presentation to all lPost-I--ukushima Actions, but I don't think
yVOU necessarily need to send out an updated agenda unless you want to.

1\vo quick questions as we refine the presentation: (1) how manv people are you expecting and .(2) what is their
lcvel of familiarity with thc series of p•ost-Fukushirma S; CY papers?

1la



Thank you,
Kimbcriv

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Monday, May 07, 2012 10:19 AM
To: Sexton, Kimberly
Subject: Agenda

Kimberly

A copy of the final agenda is attached. We have the AV set up for the location and will have a laptop available. Let me
know whether you want me to get it set up in advance, or you just want to bring it via thumb drive the day of. Either
way works. I will try to make sure someone is in the lobby to meet you all. Winston is very easy to get to from the
metro. It's caddy-corner from the K street exit of Farragut North. Let me know if you have any other
questions/concerns about logistics.

Jason

Jason Zorn
Assistant General Counsel
Nuclear Energy Institute
1776 1 Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.org

P: 202-739-8144
F: 202-533-0106
Mt (b)(6) I

E: jcz@nei.org

FOLLOW US ON
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Sexton, Kimberly

From: ZORN, Jason [cz@nei.org]
Sent: Wednesday, May 09, 2012 3:43 PM
To: Sexton, Kimberly
Subject: Re: Slides for Tomorrow

Roger. Thanks.

On May 9, 2012, at 3:42 PM, "Sexton, IKimberly" <Kimberly.Sextonanrc.gov> wrote:

> Jason,

> Please disregard the last attachment that I sent you. I just realized there was a slide missing. Use this one.

> Thank you,
> Kimberly

> From: Sexton, Kimberly
> Sent: Wednesday, May 09, 2012 3:35 PM
> To: 'ZORN, Jason' "

> Subject: Slides for Tomorrow

> Jason,

> Attached are Commissioner Ostendorff's slides for tomorrow morning's roundtable. I will also be bringing them
on a thumb drive as a back-up.

> Thank you,

> Kimberly A. Sexton
> Legal Counsel
> Office of Commissioner William C. Ostendorff U.S. Nuclear Regulatory
> Commission
">(301) 415-3599 (office)'

(b)(6) I(mobile)

> (301) 415-1757 (fax)
> lkimbcrlv.Sexton@nrc.gov

> <2012-05-10 Lawyers' Roundtable WON.pptx>

l•tiornic message transmission contains information from the Nuclear Energy Institute, Inc. The..
information is ad soclely for the use of the addressee and its use by any other person is not au ize-d. If you
are not the intended recij1iýt ý,u have received this communication in error, and anv xzve-, use, disclosure,
copying or distribution of the contents mmusincation is strict.hibi e . If you have received this

electronic transmission in error, please no•tfv the se Cry telephone or by electronic mail and
permanently ••-delete the original message.

IRS Circular 230 disclo ensure compliance with requiirements imposed by and other taxingaut0 0cotaco= 0 inluin ay en$)is notauthorities orm you that any tax advice contained in this communication (in~cludig any et)i o
e or written to be used, and cannot be used, for the purpose of (i) avoiding penalties that may be d.
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Sexton,. Kimberly

From: Sexton, Kimberly
Sent: Thursday, May 17, 2012 6:00 PM
To: Ellen Ginsberg
Subject: RE: Letter of Appreciation

Ellen,

Thank you vcry much for your kind words. It was a pleasure seeing you again and working with you and your sta ff.

I was quite pleased with how it all came together and with the depth and breadth of the discussion. I feel confident
in saying it was informiadvc for all involved.

I ats well look forward to working with vou again,
Kimberly

I<imlberlv .A. Sexton

Legal Counsel
Office of Commnissioner William C. Ostendorff
U.S. Nuclear Rcgulato, Commission
(301) 415-3599 (office)

(b)(6) (mnobile)
(301) 415-1.757 (fax)
Kimberly.Sexton@nrc.gov

From: BENJAMIN, Melissa [mailto:mb(nei.orq]
Sent: Thursday, May 17, 2012 4:12 PM
To: Sexton, Kimberly
Cc: GINSBERG, Ellen; ZORN, Jason; BENJAMIN, Melissa
Subject: Letter of Appreciation

Ms. Sexton -

Please see the attached from Ellen Ginsberg.

Best regards.

Ateio~a .3Denjamin

Melissa Akar Benjamin
Legal Secretary
Nuclear Energy Institute
1776 I St. N.W., Suite 400
Washington, DC 20006
www.nei.org

P: 202-739-8151
F: 202-533-0203

I



E: mb@nei.orl

nuclear, clean air energy.

tF~e a yrstick of qulity.

Some peopLe aren/t used to an envirovvment
where excellence Ls expecte."

steveejobs

nuclear

FOLLOW US ON

YA-Cecri messagent trasmisin contains in fortnation from the Nuclear Energy Institute, Inc. The information is intended solelyfor the use of the addirsq d
otepro s.n4-ug ith-itne eiin,)o ave received thisY commuiaini ro.ana~eiwa-gritrib,,ti~onof the

inform1 youaef tha ay t "" " r the purpose of (i)

Sent ihrough mail.mnessttging.microsofi.comn

2



Sexton, Kimberly

From: GINSBERG, Ellen [ecg@nei.org]
Sent: Wednesday, July 18, 2012 11:47 AM
To: Sexton, Kimberly
Cc: Herr, Linda
Subject: RE: Drop-In with Commissioner Ostendorff

Hi Kimberly,
Thanks for your email. I appreciate the opportunity to discuss the foreign ownership and FQ issues with the
Commissioner and look forward to hearing from Linda to schedule a mutually agreeable time. With respect to the on-
going proceedings, please assure the Commissioner that our discussion will be limited to generic issues associated with
foreign ownership and FQ. Again, I appreciate your follow-up on my request.
Best,
Ellen

Ellen Ginsberg
Vice President, General Counsel and Secretary
Nuclear Energy Institute
1776 1 Street N.W., Suite 400
Washington, D.C. 20006
www.nei.org

P: 202-739-8140
F: 202-533-0140
M: 202-437-0660
E: ecgI@nei.org

From: Sexton, Kimberly [mailto:Kimberly.Sextondnrc.ciov]
Sent: Wednesday, July 18, 2012 11:33 AM
To: GINSBERG, Ellen
Cc: Herr, Linda
Subject: Drop-In with Commissioner Ostendorff

Ellen,

My apologies for taking a few days to get back with you. Commissioner Ostendorff is happy to schedule a drop-in
with you regarding foreign ownership and financial assurance (which are the two topics I believe that you would like
to discuss). As I'm sure you are aware, there are currently three proceedings with active contentions on these issues
(FOCD in the South Texas and Calvert Cliffs COL proceedings and financial assurance in Honey-well). Therefore,
please be aware that Commissioner Ostendorff will need the conversation to stay at a generic level, without getting
into the specifics of any licensing action.

Linda Herr will be in touch to schedule the meeting date and time.

Thank you,

•-imberly A. Sexton
Legal Counsel



Office of Commissioner William C. Ostendorff
U.S. Nuclear Regulatory Commission
(301) 415-3599 (office)

(b)(6) 1 (mobile)
(301) 415-1757 (fax)
Kimberly.Sex tofn(@ rc.gov

nuclear

FOLLOW US ON

Msoe transmission contains information from the Nuclear Energy Institute, Inc. The information is intended solelyfor the use an its use 4b anv
otherperson is not outhortzteV'nded recipient, you have received this communication in error , use. disclosure, copyingor distribution of dhe
contents of this conmunukaion is strictly prohibited. fyou re"ton" n error, please notify the sender immediately by telephone or by electronic
mail andpermanently delete the original message. IRS C ' osure: To ensure co metents imposed by the IRS and other taxing authorities, we
inform you that any tax ady is cotatunicaimian (including any atiachmnents) is not intended or vritten to be usd ýmntbe used/ or the purpose of (i)
a e at may be imposed on any taxpayer or (ii) promoting, marketing or recommending to another partv am' transaction or maaer`ý i

Sent through mail.messaging. microsoll.com

2



Bielecki, Jessica

From:
Sent:
To:
Subject:

Hi Jason,

Bielecki, Jessica
Friday, August 24, 2012 3:37 PM
ZORN, Jason
RE: Congratulations!

(b)(6)

Jessica

From: ZORN, Jason [maiIto:1cz(d)nei.ora]
Sent: Thursday, August 23, 2012 11:00 AM
To: Bielecki, Jessica
Subject: Congratulations!

Hi Jessica

(b)(6)

Jason

Jason Zorn
Assistant General Counsel
Nuclear Energy Institute
1776 I Street, N.W., Suite 400
Washington, DC 20006-3708
www.nei.org

P: 202-739-8144
F: 202-533-0106
M :1 (b)(6)

E: icz@nei.org

1
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Sexton, Kimberly

From: ZORN, Jason [cz@nei.org]

Sent: Thursday, August 30, 2012 7:25 AM

To: Sexton, Kimberly
Subject: Re: FOIA Question

I ~(b)(5)

On Aug 29, 2012, at 10:10 PM, "Sexton, Kimberly" <Kirnberly.Sexton@nLrc.gov> wrote:

(b)(5)

Sent from an NRC BlackBerry
Kimberl Sexton

(b)(6) I

From: ZORN, Jason <jcz(&nei.orm>
To: Sexton, Kimberly
Sent: Wed Aug 29 19:50:32 2012
Subject: RE: FOIA Question

(b)(5)

From: Sexton, Kimberly [mailto:Kimberly.Sexton@nrc.gov]
Sent: Wednesday, August 29, 2012 3:58 PM

To: ZORN, Jason
Subject: FQIA Question

Jason,

(b)(5)

Thanks!

Kimberly A. Sexton
Legal Counsel
Office of Commissioner William C. Ostendorff

1
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Castleman, Patrick

From: Castleman, Patrick
Sent: Friday, September 28, 2012 3:19 PM
To: 'KRAFT, Steven'
Subject: RE: Filtering Strategies

Thanks, Steve. I enjoyed speaking with you. Pat

From: KRAFT, Steven [mailto:spk0neiorq]
Sent: Friday, September 28, 2012 3:17 PM
To: Castleman, Patrick
Subject: Filtering Strategies

Pat -

Thanks for the conversation. Here's the letter I mentioned.

Please call if you have any questions.

Steve

Steven P. Kraft
Senior Director
Fukushima Response
Coordination & Strategy

Nuclear Energy Institute
1776 I Street, N.W.
Washington, D.C. 20006
www.nei.org

P: 202-739-8116
F: 202-533-0159
M :I- (b)(6)

E: sokanei.org

nuclear
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September 21, 2012

Mr. Joseph E. Pollock, Executive Director
Nuclear Operations
Nuclear Energy Institute
1776 I Street, NW
Washington, DC 20006

SUBJECT: STRATEGIES FOR MITIGATING RADIOLOGICAL RELEASES IN SEVERE

ACCIDENTS

Dear Mr. Pollock,

In a letter dated May 15, 2012, the Nuclear Energy Institute (NEI) requested that the U.S.
Nuclear Regulatory Commission (NRC) staff evaluate the merits of requiring containment
filtered vents as part of a more comprehensive analysis that considers other alternatives for
precluding and mitigating potential radiological releases from core damage events. On June 14,
2012, NEI provided an update and additional details on mitigating radiological releases,
including some preliminary observations stemming from the industry's evaluations. In the June

1 4 'h letter, NEI stated that any evaluation of alternatives should include a review of the variety of
strategies that are based on existing severe accident management guidelines. The staff
understands that the industry has been studying several strategies to retain radionuclides in
BWR Mark I and Mark II containments.

On August 8, 2012, the Electric Power Research Institute (EPRI) participated in a public
meeting with the NRC staff. EPRI presented information on computer modeling and analysis
conducted to support potential strategies for mitigating radiological releases in severe accidents
in Mark I and Mark I1 containments. The EPRI modeling and analysis were intended to support
demonstration that decontamination factors greater than 1000 were achievable, predominately
through existing design features and operator actions, such as optimally timed and repeated
operation of wetwell and drywell vent paths. However, the feasibility of successfully executing
such an approach with a high degree of reliability in a severe accident environment, including
consideration of potential operator errors and equipment failures, would need to be
demonstrated by industry to provide NRC with reasonable assurance that such decontamination
factors are achievable. In addition, topics such as the necessary instrumentation, training, and
procedures would need to be discussed, along with the range of potential accident sequences
and attendant conditions to which this filtering strategy applies. Additionally, the potential for
hydrogen gas buildup in the venting line, as a result of condensation of water vapor between
repeated venting cycles, would also need to be resolved.



J, Pollock -2-

The staff supports a holistic approach to severe accident management for Mark I and Mark II
containments to further enhance defense-in-depth and addresses the uncertainties in the
likelihood of accidents, human performance, and the plant's response. We look forward to
receiving the ERPI report when it becomes available, and if the industry has alternative filtering
strategies supported by sufficient information to provide reasonable assurance that a
decontamination factor of 1000 are achievable, we will consider the industry's input as we
develop the notation vote paper for the Commission. To ensure timely consideration of any
industry strategies or proposals, we request that you provide any additional information by
October 5, 2012. Please do not hesitate to contact me if you have any questions.

Sincerely,

IRA by Robert M. Taylor for/

David L. Skeen, Director
Japan Lessons-Learned Project Directorate
Office of Nuclear Reactor Regulation

cc: S. Kraft



Castleman, Patrick

From: SCHLUETER, Janet [jrs@nei.org]
Sent: Wednesday, October 03, 2012 11:17 AM
To: Kinneman, John
Subject: NEI DPR letter
Attachments: 02-10-12 NRC Comments on Draft Regulatory Guide DG-4014.pdf; SRM on

SECY-09-0042 Decommiss Plann Rule.pdf

Importance: High

John - As we discussed yesterday during my drop in. NEI has NEVERreceived a response to our February letter
- see last paragraph which requested an extension of the implementation date. FCFs are growing increasingly
concerned with the lack of guidance on how to comply with the DPR that goes into effect in December 2012.
The Commission offices (particularly Svinicki and Magwood) were firm in their direction to staff that the final
guidance be available in advance of the final rule effective date....that is not happening. See attachment to SRM.
Stakeholders also do not have access to the latest version of the guidance that the staff is apparently working to

finalize, based on discussions between Kathy Yhip of NEI and Jim Shepherd, DWMEP. NEI has been very patient
on this matter ..... perhaps too much so.

NEI is considering contacting the EDO on this matter this week. Thanks for any internal NRC coordination that
you can offer. I am trying to get in touch with Larry Camper too.

Janet R. Schlueter
Director, Fuel and Materials Safety
NEI
1776 I Street, N.W. Suite 400
Washington, D.C. 20006
p. 202-739-8098
f. 202-533-0132
bt (b)(6)

nuclear
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IE
NUCLEAR I I!IY INSTITUTE

Ralph L Andersen, CHP

SENIOR DIRECTOR

RADIATION SAFETY & ENVIRONMENTAL PROTECTION

NUCLEAR GENERATION DIvIsION

February 10, 2012

Ms. Cindy K. Bladey

Chief, Rules, Announcements, and Directives Branch (RADB)
Office of Administration

U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001

Subject: Comments on Draft Regulatory Guide DG-4014, "Decommissioning Planning During
Operations" (Docket ID NRC-2011-0286)

Project Number: 689

Dear Ms. Bladey:

The Nuclear Energy Institute (NEI)' is pleased to provide these comments on Draft Guide-4014

("DG-4014"), which provides guidance on implementation of the Decommissioning Planning Rule (76
Fed. Reg. 35,512; June 17, 2011)('DPR'). The nuclear industry is firmly committed to planning,

funding, and conducting decommissioning of licensee facilities safely, efficiently, and in a manner

protective of public health and the environment. Further, the industry believes that NRC regulations

should, and currently do, contain appropriate requirements to provide reasonable assurance that

legacy sites will be prevented.

' NEI is responsible for establishing unified nuclear industry policy on matters affecting the nuclear energy industry, including

regulatory, financial, technical and legislative issues. NEI members include all companies licensed to operate commercial nuclear
power plants in the United States, nuclear plant designers, major architect/engineering firms, fuel fabrication facilities, materials
licensees, and other organizations and individuals involved in the nuclear energy industry.

1776 1 Streel, NW I Suilte 400 I Washington, DC I 20006,3708 I F1 202.739.8111 I F: 202.533,0101 1 rla@nei.org I www.nei.org



Ms. Cindy K. Bladey
February 10, 2012
Page 2

NEI submitted extensive comments on the draft DPR and a previous version of DG-4014. 2 Although

the current draft of DG-4014 represents a substantial improvement compared to the previous
version, there are several issues that we believe must be addressed before the document is
finalized. First, DG-4014 must be clarified to ensure that it does not result in a de facto codification

of the industry's voluntary Groundwater Protection Initiative ("GPI"). 3 Otherwise, the guidance may
have the effect of incorporating the GPI into the NRC's regulatory framework - despite the

Commission's express direction to the contrary. 4 The nuclear power industry remains fully

committed to voluntary implementation of the GPI; however, unintentional codification of the GPI
would be contrary to the Commission's direction in this area and would undermine the backfitting

arguments used by the NRC to justify imposition of the DPR without performing the analysis

required by 10 C.F.R. § 50.109(a)(3). Second, although the backfit discussion provided in the

Federal Register notice accompanying DG-4014 may be accurate in certain cases, we believe that it

is potentially overbroad and could lead to an inappropriately rote treatment of backfitting issues if
adopted by the staff as boilerplate.5 Third, DG-4014 should be clarified to ensure that it does not

function to limit licensees' ability to use the provisions of Part 20 that allow license termination
under restricted conditions (10 C.F.R. § 20.1403) or alternate criteria (10 C.F.R. § 20.1404). Each of
these comments is discussed in greater detail below. Finally, we raise several more specific

comments and requests for clarification in Section IV below.

I. Without Further Clarification, DG-4014 Could Result in a De Fdct Codification of

the Voluntary GPI.

DG-4014 presents relatively straight-forward implementation guidance for nuclear power plant
licensees - that is, continue implementing the groundwater protection programs called for in NEI-

07-07 and, generally, no further action will be required in order to comply with the DPR. While this

guidance provides simplicity and clarity for nuclear power plant licensees, it also creates an
environment where - in practice - licensee compliance with the voluntary GPI may become a de

facto prerequisite to compliance with 10 C.F.R. Part 20.

'See "RIN 3150-AH45: comments for Decommissioning Planning Rulemaking and Guidance Documents," May 8, 2008 (NEI
Comment Letter).
' NEI-07-07, "Industry Ground Water Protection Initiative - Final Guidance Document," August 2007.
4 See e.g., Staff Requirements - SECY-1 1-0019 - Senior Management Review of Overall Regulatory Approach to Groundwater
Protection, August 15, 2011 (directing the staff to monitor the industry's Implementation of the GPI, but not to regulate it).
5 See "Decommissioning Planning During Operations: Draft regulatory guide; request for comment," 76 Fed. Reg. 77431 (Dec. 13,
201 1)(DG-4014).
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During the notice and comment period on the DPR, NEI raised serious concerns that the rule was
codifying the voluntary GPI. 6 The NRC responded to this concern, stating:

The final rule does not codify the actions that power reactor licensees are performing
voluntarily under the GPI. New 10 CFR 20.1406(c) requires power reactor licensees to
conduct their operations, to the extent practical, to minimize the introduction of residual
radioactivity into the site, including the subsurface. The GPI does not specify licensee
activities to minimize contamination at the site. Revised 10 CFR 20.1501(a) specifies that
survey and monitoring requirements must be performed of residual radioactivity in areas,
including the subsurface, that are potential radiological hazards. This final rule identifies
significant residual radioactivity at the site as a potential radiological hazard, This
specification of survey and monitoring requirements is not part of the GPI,7

The idea that the GPI should remain voluntary was confirmed in several Staff Requirements
Memoranda issued after publication of the DPR, in which the Commission repeatedly stressed the
voluntary nature of the GPI and expressly declined to incorporate the GPI into the regulatory
framework. For example, in SRM-SECY-11-0019 "Senior Management Review of Overall Regulatory
Approach to Groundwater Protection" the Commission stated:

The Commission has approved the SMRG recommendation not to incorporate the voluntary
industry initiative on groundwater protection into the regulatory framework. The staff
should, instead, monitor the effectiveness of the industry initiatives.

The staff should make it clear in its stakeholder engagements that, while the agency will
continue to monitor the industry's voluntary initiatives, no changes to the regulatory
framework are currently being contemplated. The staff is cautioned to remember that its
purpose is to monitor these efforts, not to regulate them. 8

Indeed, the Commissioners' vote sheets on SECY-11-0019 reveal a significant concern that
assessment of the voluntary GPI through formal regulatory programs, like the Reactor Oversight
Process (ROP), could result in imposition of a de facto rule imposing the GPI. For example,
Commissioner Svinicki stated:

The SMRG concluded that incorporating the industry program into the regulations would not
improve safety, and it therefore would not meet the cost-benefit backfit provisions of 10 CFR

§ 50.109. Nevertheless, the staff plans to issue a generic communication regarding leaks
and spills onsite in order to convey its observation that the industry programs are providing

6 See 76 Fed. Reg. 35,532 (explaining NEI's comment that "the proposed [DPR] would codify in the regulations for power reactor
licensees the actions which such licensees have voluntarily agreed to perform under the GPI.").

76 Fed. Reg. 35,533 (emphasis added).
"Staff Requirements - SECY-1 1-0019 - Senior Management Review of Overall Regulatory Approach to Groundwater Protection,"

Aug. 15, 2011.
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more active management of situations that can lead to unplanned releases, and to inform

licensees that the staff plans to continue to assess the effectiveness of the programs

through the ROP. However, I am concerned that this approach will amount to implementing

a de facto rule. 9

Although supporting continued evaluation of the voluntary GPI via the ROP, Commissioner'

Ostendorff shared Commissioner Svinicki's concern, stating:

[W]hile I support the staff's plans to issue a generic communication on leaks and spills, I

share Commissioner Svinicki's concern that, such guidance, if not clear, may create "de

facto" regulations. The staff should make it clear in the generic communication that, while
the agency will continue to evaluate the industry's voluntary initiatives through the ROP, no

changes to the regulatory framework are currently being contemplated. 1"

Commissioner Magwood also expressly recognized that the staff's continued monitoring of the
voluntary GPI created a potentially "slippery slope," and cautioned the staff to "remember that its

purpose is to monitor these efforts, not to regulate them.""

In a subsequent Staff Requirements Memorandum dealing specifically with proposed changes to the

public radiation safety cornerstone of the ROP, the Commission stressed that the staff's efforts in

the area of groundwater and environmental monitoring should continue to focus on compliance with

the agency's regulatory requirements:

The Commission has approved the staff's commitment to work with internal and external
stakeholders on potential enhancements to the performance indicator program, but has not
approved changes to the radiological effluent performance indicator or other modifications to

the reactor oversight process (ROP) related to groundwater contamination control at this

time. NRC inspections of groundwater and environmental monitoring and radioactive
effluents should continue to focus on assessing licensee comhliance with NRC reaulatory
reauirements. 12

"Commission Voting Record, Senior Management Review of Overall Regulatory Approach to Groundwater Protection:
Commissioner Svinicki's Comments SECY-' 1-0019," May 23, 2011.
10 "Commission Voting Record, Senior Management Review of Overall Regulatory Approach to Groundwater Protection:

Commissioner Ostendorff's Comments SECY-1 1-0019," June 27, 2011.
11 "Commission Voting Record, Senior Management Review of Overall Regulatory Approach to Groundwater Protection:
Commissioner Magwood's Comments SECY-1 1-0019," June 6, 2011.
12 "Staff Requirements - SECY-! 1-0076 - Improving the Public Radiation Safety Cornerstone of the Reactor Oversight Process,"

November 8, 2011 (emphasis added).
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Without additional clarification, DG-4014 could have the unintended effect of imposing a de facto
requirement for nuclear power plant licensees to implement the groundwater protection programs

called for in NEI-07-07 - despite the Commission's direction to the contrary. Specifically, although

DG-4014 contains useful boilerplate language regarding the effect of Regulatory Guides (i.e., "unless

this regulatory guide is part of the licensing basis for a facility, the staff may not represent to the

licensee that the licensee's failure to comply with the positions in this regulatory guide constitutes a
violation."), given the history described above, further explanation of how the staff will proceed if a
licensee is not adequately implementing the voluntary GPI is needed.

In addition to potentially running afoul of the Commission's direction in this area, allowing DG-4014
to result in a de facto codification of the voluntary GPI would undermine the justification used by the

NRC to avoid performing a backfit analysis prior to imposing the DPR. Specifically, during the

rulemaking process NEI vigorously argued that the imposition of the DPR constituted a backfit and

required justification via the analysis required under 10 C.F.R. § 50.109(a)(3). The NRC disagreed,

stating:

This is not a backfit because it clarifies licensee requirements under existing regulations

applicable to licensed operations. The current § 20.1101(a) requires each licensee to
implement a radiation protection program to ensure compliance with the regulations in 10

CFR part 20. The current § 20.1101(b) requires each licensee to use, to the extent practical,

procedures and engineering controls based upon sound radiation protection principles to

achieve occupational doses and doses to members of the public that are ALARA, during

operations and during decommissioning. These operating procedures and controls need to

include methods to minimize the introduction of residual radioactivity into the site, including

the subsurface, during active facility operations to achieve doses that are ALARA.
Otherwise, licensees will lack a substantive basis to demonstrate that they have achieved,

during the life cycle of the facility (which includes decommissioning), public and occupational

exposures that are ALARA....

Licensees should already have these procedures in place as part of their radiation protection

program, and 10 CFR 20.1406(c) clarifies this requirement. 13

Likewise, in addressing the changes to § 20.1501, the NRC stated:

The amended 10 CFR 20.1501(a) replaces the undefined term "radioactive material" with
"residual radioactivity," a term already defined in 10 CFR part 20. As defined in existing 10

CFR 20.1003, residual radioactivity includes subsurface contamination within its scope, and

the word "subsurface" is being added to 10 CFR 20.1501(a). The current 10 CFR

20.1501(a)(2)(iii) already requires the evaluation of potential radiological hazards. Thus, as
amended, 10 CFR 20.1501(a) makes clear that subsurface residual radioactivity is a potential
radiological hazard that is within the scope of these survey requirements. This clarification

76 Fed, Reg. 35,563.
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of existing requirements does not represent a new NRC position and therefore does not fall
within the definition of backfitting as set forth in the applicable backfitting regulations. 14

In essence, the NRC's response to NEI's backfitting arguments was that the DPR was clarifying
existing requirements, not imposing new or amended requirements. Thus, the changes were not
backfits. At the same time, the discussion provided above makes it clear that the Commission does
not consider implementation of the GPI to be required by the DPR or any other provision in Part 20

- thus, its imposition could not have been subsumed by, or included in, whatever clarification was
offered by the DPR. De facto imposition of the GPI via misapplication of DG-4014 would, therefore,
directly undermine the NRC's justification for not performing a backfit analysis prior to imposing the
DPR by, in fact, imposing a new or amended requirement, rather than articulating a clarification of
an existing requirement. This would be especially problematic here, as the Senior Management

Review Group (SMRG) assembled by the Executive Director for Operations to review the agency's
overall regulatory approach to groundwater protection has concluded:

[I]n view of the progress being made by industry in protecting groundwater, rulemaking or

some other form of regulatory requirement to codify the voluntary initiatives would not
result, at this time, in a substantial increase in the overall protection of the public health and

safety. 1
5

As Commissioner Svinicki points out in her vote on SECY-11-00 19, the SMRG's conclusion indicates
"that incorporating the voluntary GPI into the regulations would not improve safety, and therefore
would not meet the cost-benefit provisions of 10 CFR § 50.109."16 Thus, de facto imposition of the
GPI would not only impose an unanalyzed backfit, but would impose an unanalyzed backfit that

senior NRC management has concluded is very unlikely to survive the analysis required by § 50.109.

In order to avoid this result, the following qualifying language should be added to the

"Implementation" section of DG-4104:

While the NRC believes that implementation of the voluntary GPI will result in compliance

with the requirements of §§ 20.1406 and 20.1501, the GPI and NRC's regulatory
requirements are not completely coextensive. The GPI represents an effort by industry that
goes beyond regulatory requirements for protection of public health and safety and the
environment. Although public health and safety and environmental protection are enhanced
through implementation of the GPI, the initiative is also focused on improving
communication with public stakeholders and increasing public confidence. Thus, the

groundwater protection programs implemented pursuant to the GPI are more expansive

14 Id.
15 "Senior Management Review of Overall Regulatory Approach to Groundwater Protection," SECY-11-0119, Feb. 9, 2011, at pg. 3.
16 "Commission Voting Record, Senior Management Review of Overall Regulatory Approach to Groundwater Protection:

Commissioner Svinicki's Comments SECY-11-0019," May 23, 2011.
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than what is required by §§ 20.1406 and 20.1501 and failure to implement all or part of the

voluntary GPI does not equate to a violation of 10 C.F.R. Part 20. As the Commission has

directed, the NRC staff will continue to monitor the voluntary GPI, but is not to "regulate"

implementation of the GPI. Further, any enforcement action must be based on failure to

adhere to the Commission's regulations, not on a failure to implement the GPI. Finally, the

NRC recognizes that GPI was written to provide licensees with substantial implementation

flexibility and that the industry may modify the initiative without prior NRC approval. This

guidance document is not intended to reduce such flexibility or to require prior NRC approval

of any changes to the GPI.

Although we offer this language to carefully qualify and limit use of the GPI as a compliance tool, we

note that the specific actions nuclear power plant licensees must take to comply with the DPR

survey and monitoring requirements remain unclear. For example, despite the fact that the agency

has stressed that the GPI is not being imposed on power plant licensees and that the DPR did not

impose new or amended requirements, DG-4014 states "[f]or nuclear power plants, existing

radiological monitoring programs and subsurface (ground water) monitoring conducted by

implementation of [NEI's] Ground Water Protection Initiative... is generally considered adequate to

meet the DPR."17 Thus, contrary to the justification provided in the DPR for not performing a

backfitting analysis, it appears that some new or amended requirements are being imposed beyond

what was required prior to issuance of the DPR (i.e., existing radiological environmental monitoring

programs).

HI. The Backfitting Discussion Provided in the Fa*4W Regilstr Notice Published with

DG-4014 is Potentially Overbroad and Should not be Adopted as Boilerplate.

The Federal Register notice published with DG-4014 contains the following discussion:

The statement of considerations for the DPR discussed that rule's compliance with applicable

backfitting provisions (76 FR 35511, at 35562-63). This regulatory guide presents the NRC

staff's first guidance addressing compliance with § 20.1501(a) and (b) and the newly-added

paragraph (c) of § 20.1406. The first issuance of guidance on a newly-changed or newly-

added rule provision does not constitute backfitting or raise issue finality concerns, inasmuch
as the guidance must be consistent with the regulatory requirements in the newly-changed

or newly-added rule provisions and the backfitting and issue finality considerations applicable

to the newly changed or newly-added rule provisions must logically apply to this guidance.

Therefore, issuance of guidance addressing the newly-changed and newly-added provisions

of the amended rule does not constitute issuance of "changed" or "new" guidance within the

meaning of the definition of"backfitting" in 10 CFR 50.109(a)(1). Similarly, the issuance of

the guidance addressing the newly-changed or newly added provisions of the amended rule,

" DG-4014, at pg. 3 (emphasis added).
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by itself, does not constitute an action inconsistent with any of the issue finality provisions in

10 CFR Part 52. Accordingly, no further consideration of backfitting or issue finality is

needed as part of the issuance of this guidance addressing compliance with the newly

changed provisions of § 20.1501 and newly-added paragraph (c) of § 20.1406.18

NEI is concerned that the language contained in the Federal Register notice will be adopted as

boilerplate, which will simply propagate the assumption that the guidance in question is consistent

with the underlying regulatory requirements. This type of circular reasoning should be avoided.

Instead, NEI believes that the proper approach in situations where a regulatory guide presents the

NRC staff's first guidance addressing compliance with a new or changed regulatory requirement is

for the NRC staff to provide an analysi specifically articulating how, in fact, the guidance is

consistent with the newly-changed or newly-added rule provisions in question. Admittedly, such an

analysis may yield the conclusion contained in the Federal Register language quoted above. The

point here is that such a conclusion should not be foregone, but, rather, should be adequately

explained and supported. Indeed, the NEI's comments in Section I above deal with a potential

inconsistency between DG-4014, the DPR, and subsequent Staff Requirements Memoranda.

Further, if not rectified, this inconsistency would have backfitting implications (see discussion
above).

Although unlikely in the case of DG-4014,19 in situations where interpretive guidance lags behind

the effective date of a newly-changed or newly-added rule NEI believes that the NRC staff should

perform a separate evaluation of any "applicable staff positions" that have been imposed on

licensees between the effective date of the rule and the time that the guidance is finalized. In such

situations, it would be inappropriate to simply assume that the NRC has not taken a position on one

if its own legally binding regulations. Instead, the staff should carefully review any applicable staff
positions and evaluate the backfitting implications of the guidance in light of those positions (e.g.,

concluding either that the guidance is consistent with the underlying requirement and any applicable

staff positions, or that the positions taken in the guidance document - when contrasted with
"applicable staff positions" - may result in the imposition of backfits).

Finally, we note that going forward the situation presented by DG-4014 - i.e., draft guidance being

issued for comment nearly six months after issuance of the associated final rule - should be rare.

Specifically, in its Staff Requirements Memorandum on consideration of the cumulative effects of

regulation the Commission stated:

The staff should publish draft guidance with proposed rules and publish final guidance with

the final rule. The EDO should promptly inform the Commission of any instances, and the

associated reasons, where a proposed rule package will be provided to the Commission

18 76 Fed. Reg. 77,431, 77,431-77,432 (Dec. 13, 2011).

' 9The effective date of the DPR is December 17, 2012.76 Fed. Reg. 35,512.
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without having completed the draft guidance. Exceptions to this approach should be very

limited and approved by the Commission. 20

Adherence to this practice will allow both the NRC and other stakeholders to examine interpretive

guidance together with the associated draft and final rules, and to more coherently address any

backfitting implications posed by the guidance. Industry believes that backfitting implications of any

new or amended rule and the associated guidance can be most meaningfully examined when the

rule and guidance are published for comment at the same time. In this vein, we note that the

opportunity to challenge final rules (i.e., final "orders") in the United States Courts of Appeal runs 60

after issuance.21 When issuance of interpretive guidance is delayed, it hinders stakeholders' ability

to evaluate potential challenges because specific information on how the rule provisions will be

interpreted and applied may not be available until after the time for filing a petition for review has

run. Issuing interpretive guidance and rules together will force implementation decisions regarding

the meaning of a new or amended requirement to be made and vetted with the public

contemporaneously with promulgation of the requirement itself.

III. DG-4014 Should not Unduly Umit Decommissioning Options.

DG-4014 describes the decommission regulations as "requir[ing] licensees to remediate sites to

approved'release criteria for unrestricted use (unless they can demonstrate the need for restricted

use) without regard to the cost." 22 NEI disagrees with this characterization of the decommissioning

requirements in Subpart E to 10 C.F.R. Part 20 and recommends that this statement be deleted from

DG-4014. Further, although the DPR requires non-reactor licensees to periodically modify

decommissioning cost estimates to account for remediation of significant residual radioactivity to

levels that would permit unrestricted release, the rule also allows such licensees the option of

demonstrating that the requirements for restricted release can be met.23 Similarly, DG-4014 should

be modified to clearly state that, if significant residual radioactivity is detected, licensees will have

the opportunity to adequately demonstrate that license termination pursuant to restricted conditions
(§ 20.1403) or alternate criteria (§ 20.1404) are reasonable options, in lieu of adjusting

decommissioning funding levels to allow for unrestricted release.

Subpart E does not require remediation of sites to the release criteria for unrestricted use without

regard to the cost. Subpart E to 10 C.F.R. Part 20 presents three options for license termination:

(1) decommissioning the site for unrestricted release (§ 20.1402), (2) decommissioning the site for
release under restricted conditions (§ 20.1403), and (3) decommissioning the site for release under

alternate criteria (§ 20.1404). Although dose criteria are an important part of each of these options,

ýo 'Staff Requirements - SECY-1 1-0032 - Consideration of the Cumulative Effects of Regulation in the Rulemaking Process," Oct. 11,
2011.
2' 28 U.S.C. §§ 2341-2351.
ý2 DG-4014, at pg. 5 (emphasis added).
21 76 Fed. Reg. 35,517 ('[T]his final rule amends 10 CFR 30.35, 40.36, 70.25, and 72.30 to require licensees to obtain NRC approval

of their DFP based on a DCE for unrestricted release, unless the ability to meet the restricted release criteria can be adequately
shown.)
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in many cases the determination of which option is appropriate, and the derivation of specific

decommissioning goals once an option is selected, require application of the ALARA (as low as is

reasonably achievable) principal.

Specifically, with respect to unrestricted release, § 20.1402 states:

A site will be considered acceptable for unrestricted use if the residual radioactivity that is

distinguishable from background radiation results in a TEDE to an average member of the

critical group that does not exceed 25 mrem (0.25 mSv) per year, including that from

groundwater sources of drinking water, and the residual radioactivity has been reduced to

levels that are as low as reasonably achievable (ALARA). Determination of the levels which

are ALARA must take into account consideration of any detriments, such as deaths from

transportation accidents, expected to potentially result from decontamination and waste

disposal.

Section 20.1403(a) explains that a licensee may terminate its license pursuant to restricted

conditions if, in part, it:

[C]an demonstrate that further reductions in residual radioactivity necessary to comply with

the provisions of § 20.1402 would result in net public or environmental harm or were not

being made because the residual levels associated with restricted conditions are ALARA.

Determination of the levels which are ALARA must take into account consideration of any

detriments, such as traffic accidents, expected to potentially result from decontamination

and waste disposal[.]

License termination pursuant to alternate criteria is also an option (see § 20.1404(a)):

The Commission may terminate a license using alternate criteria greater than the dose

criterion of §§ 20.1402, 20.1403(b), and 20.1403(d)(1)(i)(A), if the licensee-

(3) Reduces doses to ALARA levels, taking into consideration any detriments such as traffic

accidents expected to potentially result from decontamination and waste disposal.

In turn, ALARA means:

[M]aking every reasonable effort to maintain exposures to radiation as far below the dose

limits in this part as is practical consistent with the purpose for which the licensed activity is

undertaken, taking into account the state of technology, the economics of imorovements in

relation to state of technoloy, the economics of imlrovements in relation to benefits to the
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public health and sae, and other societal and socioeconomic considerations, and in
relation to utilization of nuclear energy and licensed materials in the public interest.24

As is dear from this definition, economic considerations - i.e., costs - are relevant in determining
whether the projected dose limits and/or residual radioactivity concentrations proposed by a licensee
in a decommissioning plan are, in fact, ALARA. Specifically, with respect to evaluations of ALARA in
decommissioning space, NUREG-1757, "Consolidated Decommissioning Guidance: Characterization,
Survey, and Determination of Radiological Criteria" states: 25

NRC staff should review the information supplied by the licensee or responsible party to
determine if the licensee has developed a DP that ensures that doses to the average
member of the critical group are as low as is reasonably achievable (ALARA). Information
submitted should include (a) a cost-benefit analysis (or qualitative arauments) for the
preferred option of removing residual radioactivity to a level that meets or exceeds the
applicable limit and (b) a description of the licensee's preferred method for showing
compliance with the ALARA requirement at the time of decommissioning.2 6

NUREG-1757 goes on to explain that:

The information supplied by the licensee should be sufficient to allow NRC staff to fully
understand the licensee's conclusion that the projected dose limit/residual radioactivity
concentrations (hereinafter decommissioning goal) are ALARA. The decommissioning -goal
s~hould be established at the point that the incremental benefits egual the incremental
costs.27

Appendix N to NUREG-1757 provides detailed guidance on how to perform ALARA analyses for
decommissioning purposes. Thus, contrary to the description provided in DG-4014, it is clear that
cost-benefit balancing via the ALARA analysis plays an important role in determining which license
termination option is chosen by a licensee, as well as delineating the decommissioning goal once an
option is selected. This approach to license termination protects public health and safety by
ensuring that the dose consequences, as well as other relevant factors associated with
decommissioning activities (e.g., traffic fatalities), are adequately considered - while providing
maximum flexibility so that the decommissioning approach can be tailored on a site-specific basis.

" 10 C.F.R. § 20.1003 (emphasis added).

Although NUREG-1757 deals primarily with decommissioning of materials sites, Revision I of NUREG-1700, "Standard Review Plan
for Evaluating Nuclear Power Reactor Ucense Termination Plans,' contains a cross-reference to the ALARA guidance provided in
NUREG-1757. NUREG-1700, at pg. 13.
26 NUREG-1757, Vol. 2, rev. 1, at 6-1 (emphasis added).
27 Id. (emphasis added).
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IV. Additional, Specific Comments.

DG-4014 provides little guidance for non-reactor licensees. DG-4014 provides little

guidance for non-reactor licensees that are required to provide financial assurance.

Specifically, if these licensees have had unplanned releases or utilize fluid processes they will

be required to:

o Identify any unmonitored areas in buildings or outside where spills or leaks could
occur; and

o Identify any unmonitored areas on-site where effluents could concentrate

But the draft guide provides no detailed guidance on acceptable methods or approaches that

non-reactor licensees can use to identify such areas. As DG-4014 points out, identification of

such areas may be complicated by the fact that some areas where significant residual
radioactive materials may be present may not be accessible because of the physical layout of

systems and structures. The draft guide states that surrogate monitoring (e.g., sentinel

monitoring locations) may be appropriate in these circumstances, but offers no further guidance

on this topic. This leaves non-reactor licensees largely in the dark with respect to the agency's

expectations in this area. In addition, DG-4014 provides little guidance for such licensees on the

extent of monitoring and surveillance necessary to address unmonitored areas. This is

especially problematic because, as the draft guide highlights, for many licensees, changes to

monitoring and surveillance plans will require license amendments. 28 The NRC should clarify its

expectations in this area.

* The presence of "fluid processes" alone should not require review under the DPR.

DG-4014 states that non-reactor licensees that are required to provide financial assurance

must conduct a more detailed review if there are any "fluid processes" at the site. NEI

believes that the radiological pedigree of those processes, as well as existing engineering

controls, should be considered in deciding whether a more detailed review is necessary

under the DPR. More specifically, there may be licensees required to provide
decommissioning funding assurance at a site where fluid processes are employed, but those

processes may not utilize materials that present a concern from a decommissioning planning

standpoint. For example, the fluid component of a licensee's possession profile may be

limited to inert gases or radionuclides with relatively short half-lives, in which case there

would be no decommissioning planning concern. Figure 2 should be revised so that if the

question "Are there any fluid processes at the site?" is answered "yes," the following factors

can be considered, prior to sending the licensee to Figure 3a:

Is the fluid component of the licensee's possession profile limited to a

quantity of radioactive material below which would require decommissioning

28 See DG-4014, at pg. 9.
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funding assurance, as specified in §§ 30.35(d), 40.36(b), or 70.25(d)? If

yes, no further review is required under the DPR.

Is the fluid component of the licensee's possession profile limited to

radionuclides that have half-lives of less than 120 days? If yes, no further

review is required under the DPR.

" Are there engineering provisions in place that eliminate or significantly
reduce the likelihood of an unplanned release resulting in a significant

environmental impact (e.g., above ground facilities; double containment of

vessels, ducts and plumbing; leak detection in liquid containment)? If yes,

no further review is required under the DPR.

Clarify or define terms, such as "action or regulatory limits" and "release limits."

These terms are ambiguous and are used at several important points in DG-4014. For

example, Figure 3b asks whether detected contamination is "greater than action or
regulatory limits?" It is unclear which "limits" the NRC is referencing. Also, the description

of Figure 2 on page A-1-3 references a situation where planned discharges are within

regulatory limits, but concentrate to greater than "release limits." It is unclear what "release

limits" the NRC believes may be exceeded and how those limits are relevant to

implementation of the DPR. NEI requests clarification of these terms.

" "Available sources" that can be used to estimate the amount of significant
residual radioactivity should be explored and explained in greater detail. One

substantial challenge associated with implementation of the DPR will be determining whether
residual radioactivity present now will require remediation in order to meet the unrestricted

release criteria at some point in the distant future when decommissioning occurs. Although

DG-4014 references several sources of information that could potentially inform this analysis

(e.g., Appendix B to 10 C.F.R. Part 20),29 the document does not provide any meaningful

guidance on how licensees should go about making this determination. For example, page
14 of DG-4014 includes a list of "available sources" to assist licensees in estimating the
amount of residual radioactivity present, which includes a reference to tables 1, 2, and 3 of
Appendix B to 10 C.F.R. Part 20. This reference includes a somewhat cryptic parenthetical

statement indicating that "half the table values equates to 25 millirem/year." The

explanation of Table 2 in Appendix B states that the concentration values in columns 1 and 2
"radionuclide concentrations which, if inhaled or ingested continuously over the course of a
year. would produce a total effective dose equivalent of... 50 millirem." Given the

assumption of continuous inhalation or ingestion, it is unclear how halving the values in table

2 would equate to receipt of a TEDE of 25 millirem/year by an average member of the

critical group, which is the dose receptor of interest for decommissioning purposes. Also, it

is unclear how "half of the table values" for Tables 1 (occupational ALIs and DACs) and 3

"See DG-4014, at pg. 14.
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(sewer disposal) "equates to 25 millirem/year." The discussion of "available sources" needs

to be substantially expanded to include an articulation of the NRC staff's views on how these

sources can be used to determine whether residual radioactivity is "significant."

The term "significant residual radioactivity" should be clarified. The NRC should

clarify that the term "significant residual radioactivity" should not be interpreted to mean

that the existence of contamination that could require remediation in order to meet the
unrestricted release criteria at some future date (if the licensee chooses that

decommissioning option) is significant from a public health and safety standpoint. As

described in Section III above, the NRC's license termination rule provides several ALARA-

based options for decommissioning of nuclear facilities. A number of these options

(restricted release and release in accordance with alternate criteria), permit estimated doses

that exceed the 25 mrem/year total effective dose equivalent (TEDE) applicable to

unrestricted release, without any adverse impact on public health and safety. Thus, DG-
4014 should be clarified to ensure that the term "significant residual radioactivity" is not

interpreted to imply that the alternatives provided in the license termination rule are in any

way unsafe. Further, without such clarification, use of the term "significant residual

radioactivity" could cause confusion, given that the NRC's dose limit for individual members

of the public is a TEDE of 100 mrem/year.3

Recordkeeping requirements applicable to survey results should be clarified. The

DPR requires that "records from surveys describing the location and amount of subsurface

residual radioactivity identified at the site must be kept with records important to

decommissioning and such records must be retained in accordance with §§ 30.35(g),

40.36(), 50.75(g), 70.25(g), or 72.30(d), as applicable." 31 The supplemental information

published with the final rule states:

Under the requirements of §§ 30.35(g), 40.36(f), 50.75(g), 70.25(g), and 72.30(d),

licensees must designate the records from 10 CFR 20.1501(b) surveys of subsurface
residual radioaqtivity at the site as records important for decommissioning.
Significant residual radioactivity that must be documented in these records would

include onsite subsurface residual radioactivity that would later require remediation

during decommissioning to meet the unrestricted use criteria of 10 CFR 20.1402 (73
FR 3815; January 22, 2008) .... Contamination survey results must be included in

these records if the surveys are considered important for decommissioning

planning.3 2

'0 10C.F.R. § 20.1301.
3' 76 Fed. Reg. 35,564 (revised § 20.1501(b)Xemphasis added).
3 Id. at 35,520-21 (emphasis added).
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Thus, based on the language in the DPR, it appears that the results of all surveys performed

pursuant to 20.1501 must be designated as "important to decommissioning" and maintained
pursuant to the regulations cited above. But DG-4014 offers slightly different guidance,

stating:

[Power reactor] licensees should ensure that the results of all surveys conducted per

existing monitoring and surveillance programs, including NEI 07-07, that identify
significant residual radioactivity are recorded. or incorporated by reference, in
records important to decommissioning as specified in 10 CFR 50.75(g). 33

Thus, it is unclear whether all survey results must be considered "important for

decommissioning planning," or whether this requirement applies only to survey results that
reveal "significant residual radioactivity." It is also unclear whether the DPR and DG-4014

require reactor licensees to review and include survey results collected prior to the effective

date of the DPR (e.g., results of GPI surveys collected prior to December 17, 2012). NEI

requests clarification on these issues.

Add reference to 10 C.F.R. § 50.82(a)(8)(iii) in the last box of Figure I on page 6.

DG-4014 states: "[n]uclear power plant licensees should include the effect of survey results
in the decommissioning cost estimates required by 10 CFR 50.75(f)(3) and 10 CFR

50.82(a)(8)(iii)." 34 But the last box of Figure 1 on page 6 only references § 50.75(f)(3). A

reference to § 50.82(a)(8)(iii) should be added to Figure 1.

V. Concluding Comments.

In closing, we request that the NRC staff hold a public workshop, prior to issuance of the final guide,
to receive stakeholder feedback on the staff's proposed disposition of comments and related

changes to the draft guide. Our rationale for requesting a meeting prior to finalizing the guide
includes the following:

Our comments (and those of some other stakeholders) suggest substantive changes and
additions to the draft regulatory guide, for example, providing detailed guidance for non-
reactor licensees, properly integrating the full set of decommissioning options permitted in

Subpart E to 10 C.F.R. Part 20, defining important terms, and further explaining the use of
"available sources." Additional stakeholder feedback on these and other areas, as well as

any substantive changes to the draft guide, will help enhance the clarity and completeness

of the final guide, and facilitate successful implementation of the DPR.

11 DG-4014, at pg. 12 (emphasis added).
14 DG-4014, at pg. 9.
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" DG-4014 provides initial guidance on implementing a significant rule change, particularly for

non-reactor licensees and the NRC regional staff that will be responsible for compliance

inspections in this area. Holding a public workshop prior to finalizing the guide affords the

opportunity to receive input from the full range of stakeholders in an interactive context and
make adjustments to text in the final guide that will better support both consistent

implementation by licensees and consistent oversight by NRC.

" SRM-SECY-09-0042 called for such a workshop: "The staff should expeditiously republish the
draft guidance related to surveys, subsurface contamination, and minimization of
contamination for public comment and should hold a public workshop to explain it and
answer questions." Holding the workshop would conform to the Commission's direction.

The final DPR established an 18-month implementation period. Nearly half of that implementation
period has already passed and even more of the implementation period will necessarily run before

the final guide is issued. The fact that final guidance in this area will not be available until very late
in the implementation period will significantly challenge licensees, especially non-reactor licensees,

to be in full compliance with the DPR by the current effective date of December 17, 2012. This

situation will impose an unnecessary burden on licensees without any discernible health and safety

benefit. Therefore, we request that the agency extend the effective date for the DPR to 18 months
following issuance of the final guide. If you have any questions regarding our comments, please

contact me at 202.739.8111; rla@nei.orp.

Sincerely,

Ralph L. Andersen



Sexton, Kimberly

From: PETERSON, Scott Bjsp@nei.org]
Sent: Wednesday, October 10, 2012 4:25 PM
To: Sexton, Kimberly
Subject: Re. EIPF Communications Follow-Up

If I could recommend commitment of NRC resources at the commissioner level it would be for engagement with
leadership of the National Association of Regulatory Utility Commissioners at its annual meeting in the summer or fall
meeting, usually in Washington, DC. This will give commissioners a regulator-to-regulator relationship with the
leadership of Naruc either in a large group setting or within the electricity committee or nuclear issues subcommittee.

Be glad to discuss in greater detail if you wish.

Scott

Sent from my iPhone

On Oct 10, 2012, at 11:32 AM, "Sexton, Kimberly" <Kimberly.Sexton@nrc.gov> wrote:

Scott,

It was great to see you yesterday morning at the EIPF. The Commissioner asked me to follow-up
with you regarding the Q&A portion of his keynote. I was surprised at the tone and angle of two of
the questions, one from the Rhode Island Commissioner (Paul Roberti) and the other from the
individual who was sitting between you and the Commissioner (I thlink it was a New Mexico
Commissioner). Both seemed to be very skeptical of the safety and reliability of nuclear power, and
we both believed that there was nothing we could have said or done to change or mollify those
concerns.

We actually had a chance to chat with Paul in the.Jacksonville airport for a bit yesterday and it
seemed that although he had faith in the Commissioners and in our staff, he did not have that same
level of trust in nuclear technology (especially w/r/t aging management and seismic issues). He
appeared to feel somewhat better about the state of nuclear power in our country after his talk with
the Commissioner, but, as you know, you can't have one-on-one conversations with every
individual.

The Commission has never really focused any of its communications strategies on the state
legislative or state regulatory level. But, the back-and-forth of yesterday morning made us wonder if
there is more that we can and should do. Do you have any thoughts on this or feedback for the
Commissioner? We would appreciate any insights that you might have into this.

Thank you,

Kimberly A. Sexton
Legal Counsel

1



Office of Commissioner William C. Ostendorff
U.S. Nuclear Regulatory Commission
301 415-3599 (office)

L (b)(6) |(mobile)

(301) 415-177 (fax)
Kim`berLy.Sexton( @nrc.gov
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Herr, Linda

Outside of Scope

. . . .. .. .. .. ... ... . . ... . . .. .. ... .. . . .. .. .. . . . .. .. . . ....... . . . ... ... . .. . . . ... .. .

From: MANTSCH, Scott rmailt0: rsm@nei.orcM]
Sent: Tuesday, November 06, 2012 2:04 PM
To: Herr, Linda
Subject: RE: request for time - mtg w/Cmr. Ostendorff

They are coming by car, but the driver of the car will just drop them off and go somewhere else for another meeting.

I have noted their calendars to look for Ms. Sargent in the lobby of One White Flint North.

Thanks again.

1



Herr, Linda

From: MANTSCH, Scott [rsm@nei.org]
Sent: Tuesday, November 06, 2012 12:26 PM
To: Herr, Linda
Subject: RE: request for time - mtg w/Cmr. Ostendorff

Sounds good. I will let you know whether they're driving or taking the Metro.

Thanks so much.

. . . ... . . .... . . . .. .. . ... . .. . .. ... . . ... . . . . .. .. . .. . . .. . . . .. ... ... . . . . ... . . ... . . ... .. . .. . . ...

From: Herr, Linda [mailto:Linda.Herr@nrc.gov]
Sent: Tuesday, November 06, 2012 12:16 PM
To: MANTSCH, Scott
Cc: Kock, Andrea
Subject: RE: request for time - mtg w/Cmr. Ostendorff
Importance: High

Scott:

Go it, I have your folks scheduled for Dec. 1 2 th from 2:00-2:30pm in Cmr. Ostendorff's office (0-18 Gi).

This is a secure complex whether entering via garage or lobby I'll need the following info: arriving by car,
please provide the make, model, color, tag number and state, and driver name (if appropriate). Ms. Kim
Sargent, Protocol Director will reserve a parking space and meet Mr. Redmond and Mr. Myers in the garage to
escort them to Cmr. Ostendorff's office. If coming by Metro (we are directly across the street from the White
Flint Metro stop), Ms. Sargent will meet them at the OWFN Lobby level to escort them.

Regards,
Linda
301-415-1759

From: MANTSCH, Scott fmailto;rsmanei.orgl
Sent: Tuesday, November 06, 2012 12;02 PM
To: Herr, Linda
Cc: Kock, Andrea
Subject: RE: request for time - mtg w/Cmr. Ostendorff

Good morning.

This is great - how about Wednesday, December 12, at 2:00 pm?

Thanks much for writing.

Scott M.
202-739-8141
rsm@nei.org

13133



1. .. ... . .. . ... . I . . . . . . . .... ... . . ... .. . ........ . .. .. . . .... ,. . . . . . . . .... .. . ..... . . ....

From: Herr, Linda [mailto:Linda.Herr()nrc.cgoV]
Sent: Tuesday, November 06, 2012 11:52 AM
To: MANTSCH, Scott
Cc: Kock, Andrea
Subject: RE: request for time - mtg w/Cmr. Ostendorff
Importance: High

Good Morning Scott:

Cmr. Ostendorff would be available at the following times:

Dec 7: 10:00-10:30 or 10:30-11:00am;
Dec 12: between 2:00-4:00pm in Y2 increments;
Dec 13: 3:00-3:30 or 3:30-4:00pm;
Dec 14: 9:30-10:00 or 10:00-10:30am

Please let me know if any of these dates/times work. For questions, feel free to call me directly at the number listed
below.

Linda
301-415-1759

. . . .. . . . . . .. .. . . .. .. . .. ... ... ..... .. ... . . . . .. ... . . . .. . ........ .. .. ... ..... .. . ..... .. ... ... ... ... . ... . . . . . .. . ...... .... .. . . .. .. ... ...... . .

From: MANTSCH, Scott [mailto:rsm(@nei.org]
Sent: Monday, November 05, 2012 8:43 AM
To: Herr, Linda
Subject: request for time

Good morning.

I work for Richard Myers and Everett Redmond at NEI. Your colleague, Andrea Kock, advised us to contact you to
request time for them on the Commissioner's calendar sometime after December 1.

My two people are available to visit your offices any time on December 7, 11, 12, 13, or 14.

Thank you for your consideration.

Scott Mantsch
Policy Development, Planning & Supplier Programs Division

Nuclear Energy Institute
1776 I St. N.W., Suite 400
Washington, DC 20006
www.nei.org

P: 202-739-8141
F: 202-785-1498
E: rsmtcnei.orR
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Begin forwarded message:

From: "Kock, Andrea" <Andrea.Kock@.nrc.aov>
Date: October 26, 2012, 12:44:10 PM EDT
To: "REDMOND, Everett" <elr-nei.orl>
Cc: "Herr, Linda" <Linda.Herranrc.oov>
Subject: RE: ECOS resolution and NEI testimony

Hi Everett: Thanks so much for the background information. The Commissioner would like more information
about the Nuclear Fuel Supply Conference. I found the web site with the purpose of the conference, but
wondered if you could send an agenda with potential speakers and if you could provide some information on
the number of attendees expected. Even though he is scheduled to be coming back from WIPP on January 30,
he still wants to consider your invitation.

We also discussed the possibility of you providing a status of ongoing activities and discussions regarding spent
fuel. He would like to arrange for such a meeting after December 1. I would appreciate it if you could work
directly with the Commissioner's Administrative Assistant, Linda Herr, to set up a time.

Thanks!

Andrea Kock
United States Nuclear Regulatory Commission
Policy Advisor for Materials
Office of Commissioner Ostendorff
301-415-2896

.. .. . - . ... .......... ... 1 . .1 1 1..... .. ...... ..... . ............ . . . . . .. . . . .... I ....... . . . . . .. . ............ . ..... . .... . ....... .. ...... ... . .. .... ...... ... ................. . . ..

From: REDMOND, Everett rmailto:elrCnei.org]
Sent: Thursday, October 25, 2012 1:35 PM
To: Kock, Andrea
Subject: ECOS resolution and NEI testimony

Andrea

It was a pleasure to speak with you this morning. As we discussed, please find attached the resolution
from ECOS (Environmental Council of the States) concerning used fuel disposition. Also attached is the
NEI testimony that was provided to the Senate Energy and Natural Resources Committee on the
Nuclear Waste Administration Act of 2012 introduced by Senator Bingaman a couple of months ago.

I would be happy to further discuss activities in this area with you in the near future.
Sincerely
Everett

Everett Redmond II, Ph.D.
Senior Director
Nonproliferation and Fuel Cycle Policy

Nuclear Energy Institute
1776 I St. N.W., Suite 400
Washington, DC 20006

3
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Herr, Linda

Outside of Scope

From: NEI Governmental Affairs1SMTP:NEIGAP.NEI.ORGi
Sent: Thursday, November 15, 2012 3:44:35 PM
To: CMROSTENDORFF Resource
Subject: Invitation to the NEI Congressional Holiday Charity Reception

Auto forwarded by a Rule

V 9(U It'AI ( NI M IN 117111 TI

The Nuclear Energy Institute cordially invites you to its annual

Congressional Holiday Charity Reception

Wednesday, December 12, 2012

Charlie Palmer Steak - 101 Constitution Avenue NW

5:30 - 8:30 p.m.

Please bring a new, unwrapped toy appropriate

for a child aged one to 17 for the Toys for Tots campaign.

Click here to RSVP

Crick here to unsubscribe

1



Frazier, Alan

From:
Sent:
To:
Cc:

Subject:

Attachments:

Vietti-Cook, Annette
Friday, November 16, 2012 12:00 PM
Lewis, Antoinette; Bavol, Rochelle
Niedzielski-Eichner, Phillip; Zimmerman, Jacob; Astwood, Heather; Waters, Michael; Sharkey,
Jeffry; Frazier, Alan; Sosa, Belkys; Baggett, Steven; Bubar, Patrice; Tadesse, Rebecca;
Tappert, John; Kock, Andrea
FW: Industry Position on the Appropriateness of Integrated Safety Analyses at Fuel Facilities
Licensed under 10 CFR Parts 40 and 70
11-16-12_Industry Position on the Appropriateness of ISA at Fuel Facilities.pdf

To Chairman and Commissioners for information copy to RF, add copy to record for October 23, 2012
Commission meeting.

Note SECY 12-0071 Final Rule: Domestic Licening of Source Material - Amendments/Integrated Safety
Analysis is before the Commission for voting.

From: SCHLUETER, Janet [mailto:Jrsanei.orQ]
Sent: Friday, November 16, 2012 10:31 AM
To: Haney, Catherine; Weber, Michael; Kinneman, John; Gody, Tony; Moore, Scott; Bailey, Marissa
Subject: Industry Position on the Appropriateness of Integrated Safety Analyses at Fuel Facilities Licensed under 10 CFR
Parts 40 and 70

NRC-

The attached letter was just sent electronically to the Chairman, Commissioners and EDO. It is relevant to SECY-2012-
0071 before the Commission. Thank you for your attention to this important matter.

Janet R. Schlueter
Director, Fuel and Materials Safety
NEI
1776 I Street, N.W. Suite 400
Washington, D.C. 20006
p. 202-739-8098
f. 202-533-0132
b- (b)(6)

From: PIETRANGELO, Tony
Sent: Friday, November 16, 2012 10:18 AM
Subject: Industry Position on the Appropriateness of Integrated Safety Analyses at Fuel Facilities Licensed under 10 CFR
Parts 40 and 70

November 16, 2012

The Honorable Allison M. Macfarlane
Chairman
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

I L3 ý 35



Subject: Industry Position on the Appropriateness of Integrated Safety Analyses at Fuel Facilities Licensed
under 10 CFR Parts 40 and 70 (Re: SECY-12-0071 before the Commission)

Project Number: 689

Dear Chairman Macfarlane:

The Nuclear Energy Institute (NEI)l1l provides the following comments in support of Integrated Safety Analyses
(ISA) at fuel cycle facilities regulated by the U.S. Nuclear Regulatory Commission (NRC). We firmly support
our mutual goal of continued safe and secure operations exemplified by our long-standing safety record. We
trust this information is useful as you consider SECY-12-0071 where the staff recommends Part 40 be modified
to require an ISA. This information also supplements the brief ISA discussion during the October 23, 2012
Commission briefing by staff on NRC's Fuel Facilities Business Line.

Industry continues to support the use of ISAs and does not support the conduct of Probabilistic Risk
Assessments (PRA) at NRC-regulated fuel facilities for the reasons stated below. These positions are
consistent with those provided to staff and NRC's Advisory Committee on Reactor Safeguards,

Anthony R. Pietrangelo
Senior Vice President and Chief Nuclear Officer

Nuclear Energy Institute
1776 1 Street NW, Suite 400
Washington, DC 20006
www.nei.ora

P: 202-739-8081
F: 202-533-0182
E: am(ntelorg

nuclear, clean air energy.

nuclear

FOLLOW US ON
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Anthony P. Pietrangelo

SENIOR VICE PRESIDENT AND

CHIEF NUCLEAR OFFICER

November 16, 2012

The Honorable Allison M. Macfarlane

Chairman
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Subject: Industry Position on the Appropriateness of Integrated Safety Analyses at Fuel Facilities

Licensed under 10 CFR Parts 40 and 70 (Re: SECY-12-0071 before the Commission)

Project Number: 689

Dear Chairman Macfarlane;

The Nuclear Energy Institute (NEI)' provides the following comments in support of Integrated

Safety Analyses (ISA) at fuel cycle facilities regulated by the U.S. Nuclear Regulatory Commission
(NRC). We firmly support our mutual goal of continued safe and secure operations exemplified by

our long-standing safety record. We trust this information is useful as you consider SECY-12-0071
where the staff recommends Part 40 be modified to require an ISA. This information also

supplements the brief ISA discussion during the October 23, 2012 Commission briefing by staff on

NRC's Fuel Facilities Business Line.

Industry continues to support the use of ISAs and does not support the conduct of Probabilistic Risk
Assessments (PRA) at NRC-regulated fuel facilities for the reasons stated below. These positions are

consistent with those provided to staff and NRC's Advisory Committee on Reactor Safeguards.

Imposing a PRA on Part 40 fuel facilities in any manner undermines the carefully

constructed and ISA-informed regulatory framework In Part 70 today. It would

also cause unnecessary confusion for Part 70 licensees subject to proposed Part 40,

particularly in the absence of a clearly articulated safety concern with current ISAs.

NEI Is the organization responsible for establishing unified nuclear industry policy on matters affecting the nuclear energy industry,

including the regulatory aspects of generic operaional and technical issues. NEIs members Include all utilities licensed to operate

commercial nuclear power plants in the United States, nuclear plant designers, major architect/engineering firms, fuel fabrication

facilities, materials licensees, and other organizations and individuals involved In the nuclear energy industry.

17761 Street, NW ; Suite 400 i Washington, DC 1 20006.3708 I P. 202.739.8081 I F: 202.533.0182 I arp~nel.org I www.nei.org



The Honorable Allison M. Macfarlane
November 16, 2012
Page 2

" Databases needed to develop a PRA for fuel facilities do not exist and would be

costly and difficult if not impossible to develop. There would likely be no statistically

significant event or operational data on which to base a PRA. Further, conducting a PRA
would require a different cadre of technical resources not currently in place at or readily

available to fuel facilities.

" A decision to use PRAs In any phase of fuel facility safety management must be

based on a transparent cost benefit analysis that articulates and Justifies

anticipated safety improvements. It is also questionable whether additional safety
benefit would be realized from a PRA due to the lack of inter-dependent systems

characteristic of fuel facilities and other inherent differences from power reactors.

* Limited industry - and we suspect NRC - resources would be more effectively
utilized by focusing on current higher priority NRC regulatory initiatives and

other higher-valued safety work unique to each facility. The regulatory initiatives
include but are not limited to: 1) implementing revised Part 40 which applies to Part 70

facilities; 2) addressing unresolved items resulting from NRC inspections (post-Fukushima
Temporary Instruction); 3) implementing cyber security requirements; 4) providing input on

proposed Part 74 material control and accounting requirements; 5) providing input on the

Part 21 draft regulatory basis for new or revised requirements and expectations such as

commercial grade dedication; and 6) providing input to enhance NRC's Fuel Cycle Oversight

Process.

* The complex issue of applying ISAs versus PRAs at fuel facilities was carefully

considered and extensively discussed between NRC and industry for over ten
years during the 1990s. As a result, Part 70 was modified in 2000 requiring fuel facilities

to conduct an ISA that demonstrates compliance. Industry fully supported the Commission's
decision on this matter and has implemented facility-specific ISAs.

* NRC and Industry have expended a significant amount of resources to ensure

compliance and safety. Each licensee spent four to five years with many diversified
technical resources to conduct the ISA specific to their facility, and the NRC staff spent one

to four years reviewing each one.

" Finally, ISAs are "living documents" with feedback loops to Identify and correct
deficiencies based on operating experience, lessons-learned and best practices.
The required annual ISA updates to NRC help ensure they are maintained as living

assessments. As a result, industry and NRC continue to develop and share insightful uses

for the ISA information in oversight, operations, and design. We firmly believe that this ISA

continuous improvement process should further mature as originally envisioned.
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We look forward to Commission direction on this important matter. If you need additional

information, please feel free to contact me or Janet Schlueter at 202-739-8098; jrs@nei.org.

Sincerely,

Anthony R. Pietrangelo

c: The Honorable Kristine L. Svinicki, Commissioner, NRC
The Honorable George Apostolakis, Commissioner, NRC

The Honorable Commissioner William D. Magwood, IV, Commissioner, NRC

The Honorable Commissioner William C. Ostendorff, Commissioner, NRC

Mr. R. William Borchardt, Executive Director for Operations, NRC



Castleman, Patrick

From: Castleman, Patrick
Sent: Friday, November 16, 2012 11:09 AM
To: 'BONANNO, Jerry'
Subject: RE: Comments on Revision 15 of NUREG-1307, "Report on Waste Burial Charges:

Changes in Decommissioning Waste Disposal Costs at Low-Level Waste Burial
Facilities" (Docket ID: NRC-2010-0362)

Thanks, that's good to know.

From: BONANNO, Jerry [mailto:jxb@nei.org]
Sent: Friday, November 16, 2012 11:04 AM
To: Castleman, Patrick
Subject: RE: Comments on Revision 15 of NUREG-1307, "Report on Waste Burial Charges: Changes in
Decommissioning .Waste Disposal Costs at Low-Level Waste Burial Facilities" (Docket ID: NRC-2010-0362)

No problem.

Just FYI, I have seen letters supporting our comments from Exelon, Duke, PSEG Nuclear, Dominion, and TVA. I

believe NextEra (FP&L) and Entergy have also submitted comments, but haven't seen those letters yet.

EnergySolutions also submitted comments consistent with NEI's.

From: Castleman, Patrick [mailto:Patrick.Castleman@nrc.gov]
Sent: Friday, November 16, 2012 11:00 AM
To: BONANNO, Jerry
Subject: RE: Comments on Revision 15 of NUREG-1307, "Report on Waste Burial Charges: Changes in
Decommissioning Waste Disposal Costs at Low-Level Waste Burial Facilities" (Docket ID: NRC-2010-0362)

Thanks, Jerry.

From: BONANNO, Jerry [mailto:jxbanei.org]
Sent: Friday, November 16, 2012 10:59 AM
To: Castleman, Patrick
Subject: FW: Comments on Revision 15 of NUREG-1307, "Report on Waste Burial Charges: Changes in
Decommissioning Waste Disposal Costs at Low-Level Waste Burial Facilities" (Docket ID: NRC-2010-0362)

Pat -

Attached please find our comment letter on NUREG-1307.

Jerry

From: ANDERSEN, Ralph
Sent: Thursday, November 15, 2012 12:37 PM
Subject: Comments on Revision 15 of NUREG-1307, "Report on Waste Burial Charges: Changes in
Decommissioning Waste Disposal Costs at Low-Level Waste Burial Facilities" (Docket ID: NRC-2010-0362)

November 15, 2012

I



Ms. Cindy K. Bladey
Chief, Rules, Announcements, and Directives Branch
Office of Administration
Mail Stop: TWB-05-B01M
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Subject: Comments on Revision 15 of NUREG-1 307, "Report on Waste Burial Charges: Changes in
Decommissioning Waste Disposal Costs at Low-Level Waste Burial Facilities" (Docket ID: NRC-201 0-
0362)

Project Number: 689

Dear Ms. Bladey:

This letter provides the comments of the Nuclear Energy Institute (NEI) on Revision 15 to NUREG-
1307, which is intended for use by licensees to estimate low-level radioactive waste (LLRW) disposal

costs associated with nuclear power reactor decommissioning. Revision 15 was noticed for a 30-day

public comment period on Sept. 21, 2012. In a letter dated Sept. 26, 2012, NEI requested that the
public comment period be extended to 90 days. The NRC granted NEI's request in part, extending the

public comment period to 55 days.

NEI's detailed comments on Revision 15 are included in Attachments 1, 2 and 3 to this letter.

Attachments 4 and 5 include copies of industry and NRC staff presentations from the Nov. 7, 2012,

public meeting that is referenced in our detailed comments. As explained in the attachments, NEI has
serious concerns regarding both the substance of Revision 15 and, more generally, the process used to
develop and incorporate changes to NUREG-1307. First, the proposed changes to the vendor disposal
option contained in Revision 15 are based on the incorrect assumption that large volumes of Class A
LLRW-which are clearly destined for the disposal facility in Clive, Utah-will instead be disposed of at

a facility priced like the Barnwell facility in South Carolina. The examples provided in Revision 15 reveal
that this unsupported and incorrect assumption would significantly increase the NRC's minimum
formula amount applicable to reactor licensees.

Further, this significant change to NUREG-1307 was undertaken with a minimal process for obtaining
formal input from industry or other stakeholders. Revision 15 was originally published for only a 30- day
comment period, although the NRC did extend that period to 55 days at NEI's request. Despite the fact

that the NRC is now in the process of revising NUREG-1307 for the fifteenth time, this is the first time
that public comment has been solicited on the document. Further, no Regulatory Analysis was

performed prior to issuing Revision 15. Given the potential financial impact of the changes contained in
Revision 15, the lack of any Regulatory Analysis is particularly striking. If finalized in its current form

and used by reactor licensees to update decommissioning minimums (consistent with past practice),
the financial impact on the nuclear power industry Would be substantial. Such impact is unsupported
and unjustified by the data contained in the current revision of NUREG-1 307.

Given the substantive and procedural deficiencies described above, we urge the NRC to not adopt this
revision and instead to continue to rely on Revision 14 of the document until an adequately transparent
process is developed and implemented to update the NUREG. In the event that the NRC decides to

2



finalize Revision 15 by Dec. 31, 2012, NEI supports the use of a 95%/5% ratio based on LLRW
classification categories as a replacement for what has traditionally been known as the "Vendor
Disposal Option." This latter option is described in more detail in Attachment 3.

NEI's detailed comments are provided in the five attachments to this letter:

* Attachment 1: Introduction and Background
* Attachment 2: Administrative Processes Used to Issue and Revise NUREG-1 307 Have Been

Insufficient to Establish It Either as a Rule or as Formal Guidance

* Attachment 3: Changes to the Vendor Disposal Option in Revision 15 are Arbitrary and
Capricious

* Attachment 4: "Nuclear Industry Views on Table A-4 of Proposed Revision 15 to NUREG-1 307,"
PowerPoint Presentation, Nov. 7, 2012

* Attachment 5: "NUREG-1 307, Rev. 15, Update," PowerPoint Presentation, Nov. 7, 2012

If you have any questions concerning these comments please feel free to contact me or Jerry Bonanno
(jxb@,ntor 202-739-8147).

Sincerely,

Ralph L. Andersen, CHP
Senior Director, Radiation Safety & Environmental Protection

Nuclear Energy Institute
1776 I St. N.W., Suite 400
Washington, DC 20006
www.nei.orq
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NUCLEAR E[ItOy INSTITUIE

Ralph L Andersen, CHP

SENIOR DIRECTOR

RADIATION SAFETY & ENVIRONMENT PROTECTION

NUCLEAR GENERATION DIVISION

November 15, 2012

Ms. Cindy K. Bladey
Chief, Rules, Announcements, and Directives Branch
Office of Administration

Mail Stop: TWB-05-BO1M
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Subject: Comments on Revision 15 of NUREG-1307, "Report on Waste Burial Charges: Changes in

Decommissioning Waste Disposal Costs at Low-Level Waste Burial Facilities" (Docket ID: NRC-2010-

0362)

Project Number: 689

Dear Ms. Bladey:

This letter provides the comments of the Nuclear Energy Institute (NEI)' on Revision 15 to NUREG-

1307, which is intended for use by licensees to estimate low-level radioactive waste (LLRW) disposal

costs associated with nuclear power reactor decommissioning. Revision 15 was noticed for a 30-day
public comment period on Sept. 21, 2012,2 In a letter dated Sept. 26, 2012, NEI requested that the

public comment period be extended to 90 days. 3 The NRC granted NEI's request in part, extending

the public comment period to 55 days.4

NEI is the organization responsible for establishing unified nuclear industry policy on matters affecting the nuclear energy
industry, including the regulatory aspects of generic operational and technical issues. NEI's members include all utilities
licensed to operate commercial nuclear power plants in the United States, nuclear plant designers, major
architect/engineering firms, fuel fabrication facilities, nuclear material licensees, and other organizations and individuals
involved in the nuclear energy industry.

' 77 Fed. Reg. 58,591 (Sept. 21, 2012).

3 Letter from R. Andersen (NEI) to C. Bladey (NRC), "Request for Extension of the Public Comment Period on Revision 15 of
NUREG-1307, 'Report on Waste Burial Charges: Changes in Decommissioning Waste Disposal Costs at Low-Level Waste
Burial Facilities,' Sept. 26, 2012, (Docket ID: NRC-2010-0362)."

4 77 Fed. Reg. 64,361 (Oct. 19, 2012).
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Ms. Cindy K. Bladey
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NEI's detailed comments on Revision 15 are included in Attachments 1, 2 and 3 to this letter.

Attachments 4 and 5 include copies of industry and NRC staff presentations from the Nov. 7, 2012,
public meeting that is referenced in our detailed comments. As explained in the attachments, NEI

has serious concerns regarding both the substance of Revision 15 and, more generally, the process
used to develop and incorporate changes to NUREG-1307. First, the proposed changes to the vendor

disposal option contained in Revision 15 are based on the incorrect assumption that large volumes

of Class A LLRW--which are clearly destined for the disposal facility in Clive, Utah-will instead be

disposed of at a facility priced like the Bamwell facility in South Carolina. The examples provided in
Revision 15 reveal that this unsupported and incorrect assumption would significantly increase the

NRC's minimum formula amount5 applicable to reactor licensees.

Further, this significant change to NUREG-1307 was undertaken with a minimal process for obtaining

formal input from industry or other stakeholders. Revision 15 was originally published for only a 30-

day comment period, although the NRC did extend that period to 55 days at NEIs request. Despite

the fact that the NRC is now in the process of revising NUREG-1307 for the fifteenth time, this is the

first time that public comment has been solicited on the document. Further, no Regulatory Analysis

was performed prior to issuing Revision 15. Given the potential financial impact of the changes

contained in Revision 15, the lack of any Regulatory Analysis is particularly striking. If finalized in its

current form and used by reactor licensees to update decommissioning minimums (consistent with

past practice), the financial impact on the nuclear power industry would be substantial. Such impact

is unsupported and unjustified by the data contained in the current revision of NUREG-1307.

Given the substantive and procedural deficiencies described above, we urge the NRC to not adopt

this revision and instead to continue to rely on Revision 14 of the document until an adequately

transparent process is developed and implemented to update the NUREG. 6 In the event that the
NRC decides to finalize Revision 15 by Dec. 31, 2012, NEI supports the use of a 950/o/5% ratio

based on LLRW classification categories as a replacement for what has traditionally been known as

the "Vendor Disposal Option." This latter option is described in more detail in Attachment 3.

NEI's detailed comments are provided in the five attachments to this letter:

0 Attachment 1: Introduction and Background

The NRC's minimum formula amount (10 C.F.R. § 50.75(c)) is used as one step in the overall regulatory process in
providing decommissioning funding assurance. It is not intended to be a "substitution for...other requirements.. .and [is] not
intended to be used by [itself] or by other agencies to establish rates." 10 C.F.R. § 50,75(a).

Although we believe that reliance on Revision 14 is a preferable short-term alternative to the changes proposed in Draft
Revision 15, this should not be interpreted as a wholesale endorsement of Revision 14. As explained above, this is the first
time comments have been solicited on NUREG-1307. Industry was appropriately focused on Revision 15 during the 55 day
comment period provided. We qualify our statements regarding Revision 14 because - as explained in Enclosure 3 - we
believe that a 95%/5% ratio, which tracks with waste classification, is appropriate. Revision 14 utilized an 850/o/15% ratio,
and the basis for such a ratio is unclear.
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* Attachment 2: Administrative Processes Used to Issue and Revise NUREG-1307 Have Been
Insufficient to Establish It Either as a Rule or as Formal Guidance

* Attachment 3: Changes to the Vendor Disposal Option in Revision 15 are Arbitrary and
Capricious

• Attachment 4: "Nuclear Industry Views on Table A-4 of Proposed Revision 15 to NUREG-
1307," PowerPoint Presentation, Nov. 7, 2012

* Attachment 5: "NUREG-1307, Rev. 15, Update," PowerPoint Presentation, Nov. 7, 2012

If you have any questions concerning these comments please feel free to contact me or Jerry
Bonanno (jxb@nei.org, 202-739-8147).

Sincerely,

/W4444A-
Ralph L. Andersen

Attachments

c: Mr. Ho K. Nieh Jr., NRR/DIRS, NRC
Mr. Thomas L. Frednchs, NRR/DIRS, NRC
Mr. Richard H. Turtil, NRR/DIRS/IFAIB, NRC
Ms. Jo Ann Simpson, NRR/DIRS/IFAIB, NRC
Ms. Anneliese Simmons, NRR/DIRS/IFAIB, NRC



Attachment 1

NEI Comments on Revision 15, NUREG-1307

INTRODUCTION AND BACKGROUND

1. NUREG-1307 and Decommissioning Funding

10 C.F.R. § 50.75 establishes requirements dictating how NRC licensees are to provide

reasonable assurance that funds will be available for the decommissioning process.' More

specifically, power reactor licensees must provide assurance of decommissioning funding in an
amount at least equal to the amount yielded by application of the table and formulas in
§ 50.75(c)(1). 2 The tables and formulas in § 50.75(c)(1) provide the minimum amounts required

to demonstrate reasonable assurance of funds for decommissioning, by reactor type and power

level, in 1986 dollars. Because the minimum amount is provided in 1986 dollars, it must be
adjusted annually to account for escalating labor, energy, and low-level radioactive waste

(LLRW) burial costs. 3 The NRC's regulations go on to state that the escalation factor for LLRW
burial (B.) "is to be taken from NRC report NUREG-1307, 'Report on Waste Burial Charges.'"'4

Providing decommissioning funding assurance is a multi-step effort, which is implemented over the operating life
of a plant and continues after plant shutdown. The elements of this multi-step effort include not only the use of the
certification formula amount to determine initial decommissioning levels, but also: annual updating of that formula
amount; biennial reporting on the status of decommissioning funds; adjustment of funding levels, as necessary;
limiting funding assurance mechanisms to those considered appropriate by the NRC; limiting assumptions regarding
estimated future growth of funds to a conservative rate of return; submittal of a preliminary decommissioning cost
estimate five years prior to shut down; submittal of a site-specific cost estimate within two years of plant shutdown;
and prohibiting the use of decommissioning funds for any purpose other than decommissioning. See 10 C.F.R.
§§ 50.75, 50.82. See also, Letter from Hon. A. M. Macfarlane (Chairman, NRC) to Hon. B. Boxer (Chairman,
Committee on Environment and Public Works, U.S. Senate), July 11, 2012, at pg. 2. ("The decommissioning
funding formula is only one input to the NRC's regulatory system for funding assurance, which includes annual
adjustments and accounting for site-specific costs. When these steps are considered as a whole, they provide
reasonable assurance that funds will be available when needed.").

1 10 C.F.R. § 50.75(b)(1). This is often referred to as the "minimum formula amount." As the NRC made clear in
response to a recent GAO report, the formulas in 10 C.F.R. § 50.75(c) are designed to ensure that the "bulk" of
decommissioning funds are set aside or accounted for relatively early in plant life. Specifically, with respect to the
credibility and accuracy of the minimum funding formula the NRC stated:

The NRC formula is intended to provide a reference level decommissioning funding amount for use by
licensees as a planning tool early in plant life. The formula amount is based on studies of the costs to
decommission a reactor, but accuracy is difficult to achieve early in plant life due to the uncertainties of
projecting costs decades into the future. In view of this, the NRC disagrees that the reevaluation of the
formula should be the method to achieve the goals of credibility and accuracy. The NRC believes those
goals should be achieved by requiring the licensee to provide an updated plant-specific cost estimate late in
plant life, as found in Title 10 of the Code of Federal Regulations Section 50.75(f)(3). At that time,
additional decommissioning information will be available to the licensee, which reduces uncertainties to a
level that permits reasonable accuracy in cost projections.

Letter from Hon. A. M. Macfarlane (Chairman, NRC) to Hon. B. Boxer (Chairman, Committee on Environment and
Public Works, U.S. Senate), July 11,2012, at pg. 3.

3 10 C.F.R. § 50.75(b)(2), (c)(2).
I



Attachment I

NEI Comments on Revision 15, NUREG-1307

INTRODUCTION AND BACKGROUND

Power reactor licensees are also required to file biennial reports describing the status of
decommissioning funding for each reactor. At a minimum, these reports-which are due on
March 31 of odd-numbered years-must include:

* The amount of decommissioning funds estimated to be required under 10 C.F.R. §
50.75(b) and (c);

* The amount accumulated to the end of the calendar year preceding the date of the report;

* A schedule of the annual amounts remaining to be collected;

• The assumptions used regarding rates of escalation in decommissioning costs, rates of
earnings on decommissioning funds, and rates of other factors used in funding
projections;

* Any contracts upon which the licensee is relying under § 50.75 (e)(l)(v);
* Any modifications occurring to a licensee's current method of providing financial

assurance since the last submitted report; and

* Any material changes to trust agreements. 5

Historically, the most recent revision of NUREG-1 307 is used by licensees when preparing the

biennial reports required by § 50.75. Thus, if a revision to NUREG-] 307 is finalized by
December 31 of an even numbered year, NRC's expectation is that a licensee would use that
revision in preparing its biennial report due the following March. Draft Revision 15 to NUREG-
1307 was published for a 30-day public comment period on September 21, 2012.6 Like recent
revisions to the NUREG, Draft Revision 15 provides LLRW escalation factors for two scenarios:
(1) "Direct Disposal" and (2) "Direct Disposal with Vendors" (i.e., the vendor disposal option).

The most significant and troubling changes in Revision 15 involve the vendor disposal option,
the history of which is discussed in greater detail below in Section 11. Section III provides a
detailed procedural history of Revision 15. NEI's views on the process used to revise NUREG-
1307 are provided in Attachment 2, and our substantive comments on the technical deficiencies

and potential solutions are included in Attachment 3.

4 10 C.F.R. § 50.75(cX2).

5 10 C.F.R. § 50.75(o.

6 77 Fed Reg. 58, 591 (Sept. 21, 2012).
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NEI Comments on Revision 15, NUREG-]1307

INTRODUCTION AND BACKGROUND

II. Origin and Evolution of the "Vendor Disposal Option"

An option taking account of the growing trend of disposal of LLRW through vendors was added
to NUREG-]1307 in 1998.7 Prior to 1998, LLRW burial costs were estimated using costs for
direct disposal at one of the existing LLRW disposal facilities. Revision 8 of NUREG-1307
states:

This update includes the additional LLW disposition option of turning the majority of the
LLW generated during decommissioning over to waste vendors for disposition.... It is
left to the licensees to determine whether direct disposal or disposition using waste
vendors best represents their particular situation.8

As explained in Section A.3, "LLW Disposition by Waste Vendors," of Revision 8, the addition
of the vendor option was an attempt to make the cost estimates contained in NUREG- 1307 more
realistic by recognizing the growing trend among nuclear power licensees of outsourcing LLRW
management functions to waste vendors for a negotiated fee (e.g., $/pound or $/unit volume).
The vendor would then determine the most efficient disposition option for each waste stream.
Revision 8 specified that such disposition options could include survey and sorting (i.e., clean vs.
contaminated), recycling, volume reduction, and subsequent disposal of residual LLRW at the
most cost-effective disposal site. Revision 8 also recognized that it was in the waste vendor's
business interest to effectively manage wastes to reduce the cost of ultimate disposal. 9

The NRC priced the vendor option in Revision 8 by obtaining quotes for certain waste streams
(i.e., activated/contaminated concrete and contaminated metal) from waste vendors, utilizing.a
voluntary survey to obtain the information. In addition, the NRC made the following
assumptions: (1) all dry active waste (DAW) would be contracted by waste vendors at the same
price as activated/contaminated concrete, and (2) all liquid radioactive waste and activated
metals would be disposed of without further processing-that is, these waste streams would be
shipped directly to disposal facilities. 1o So, the cost estimates for the vendor disposal option were
derived using vendor pricing for the DAW and activated/contaminated concrete, and pricing for

'NUREG-1307, Rev. 8, "Report on Waste Disposal Charges: Changes in Decommissioning Waste Disposal Costs
at Low-Level Waste Burial Facilities" (December 1998) ("Rev. 8").

Rev. 8, at pg. 2.

9 See Rev. 8, at pg. A.2.

10 Rev. 8, at pg. A.3.
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direct disposal at facilities in South Carolina and Washington for liquid radioactive wastes and

activated metals. I"

Although the waste vendor disposal option resulted in lower B5 values, the NRC concluded that
inclusion of the option was conservative because: (I) "the waste vendor prices used [were] at the
upper range of the price quotes provided," (2) "the waste vendor quotes included packaging and
transportation of LLRW, which are already included in the labor and energy cost elements,
respectively, of the 10 C.F.R. § 50.75 algorithm," and (3) "when utilization of waste vendors is
more cost effective than direct disposal ... at least some of the activated metal could be
dispositioned more economically through the services of a vendor."1 2

Apart from adjustments to actual pricing information, it appears that the basic methodology used
to estimate the costs associated with the vendor disposal option remained unchanged for over a

decade, until issuance of Revision 14 of NUREG-1307 in 2010.13

Revision 14 to NUREG-1 307 was published in November 2010. In Revision 14, the pricing
inputs for estimating the cost of LLRW disposal under the vendor disposal option changed.
Instead of utilizing pricing provided by waste vendors, Revision 14 utilizes pricing for disposal
of several categories of Class A LLRW at the Clive, Utah facility (e.g., large components, debris,

oversize debris, resins/filters, combustibles, evaporator bottoms)." Also, Revision 14 states that
the pricing information provided for disposal at the Clive facility was applied to 100% of the
Class A LLRW volumes.' 5 In contrast, as described above, in previous revisions of NUREG-

"See Rev. 8, at Table B.19 and B.20.

I2 d. at pg. A-3.

13 See. e.g., NUREG-1307, Rev. 13, "Report on Waste Disposal Charges: Changes in Decommissioning Waste
Disposal Costs at Low-Level Waste Burial Facilities" (November 2008)("Rev. 13"). In Rev. 13, the NRC estimated
the cost of the vendor disposal option by utilizing price quotes from three waste vendors for activated/contaminated
concrete and contaminated metal. Further, like Rev. 8, the cost analysis in Rev. 13 assumed that disposition of DAW
was contracted by waste vendors at the same price as activated/contaminated concrete, and that all-liquid radioactive
waste and activated metals were disposed of via direct shipment to one of the two existing waste disposal facilities
(i.e., South Carolina or Washington). Id. at pg. A-3, Tables B.33 - B.64.

1 NUREG-]1307, Rev. 14, "Report on Waste Disposal Charges: Changes in Decommissioning Waste Disposal Costs
at Low-Level Waste Burial Facilities" (November 2010)("Rev. 14"), at pg. A.3.

"s "In support of NUREG-1307, Rev. 14, price quotes to dispose of each of the components of the reference PWR
and BWR were obtained for disposal of Class A LLW at the Clive, Utah disposal facility. Unit costs, exclusive of
taxes, were provided for several different categories of components, which are listed in Table A.3. These rates
assume no volume discounts, which can be substantial. In addition, a tax of 10% was assumed. The rates in Table
A.3 were applied to 100% of the Class A LLW volumes." Rev. 14, at pg. A.3.
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1307 the pricing information provided by LLRW vendors was applied to certain waste streams
(e.g., DAW, activated/contaminated concrete), while other waste streams were assumed to be
shipped directly to disposal facilities in South Carolina or Washington. 16 Revision 14 also states
that "[e]ffective with NUREG- 1307, Rev. 14, this option [waste vendor] assumes that 85% of the
total LLW volume is dispositioned using waste vendors and the Clive, Utah disposal facility and
the remaining 15% is dispositioned via direct disposal at one of the two full-service disposal
facilities." It is unclear whether this represents a change or simply documentation of past
practice. Whether it originated with Revision 8 or Revision 14, it is unclear how the 85%/I 5%
assumption was derived and whether it is consistent with the statement that "the rates in Table
A.3 were applied to 100% of the Class A LLW volumes."' 7

Revision 14 also contained the following, somewhat cryptic, caution regarding future revisions
to NUREG-1307:

[I]nformation received since the waste vendor option was introduced in 1998 suggests the

percentage of waste that is actually processed by a waste vendor may be less than 100
percent. The NRC is considering adjusting the waste vendor option to reflect this
additional information in the next revision of NUREG-1307, which could result in an
increase in the cost estimate for the waste vendor disposal option. Accordingly, given
these considerations, licensees may want to set aside additional decommissioning trust
funds in order to avoid significant future shortfalls in funding and potential enforcement
actions. Is

While suggesting that licensees set aside additional decommissioning funds to "avoid significant
future shortfalls" and "potential enforcement actions," Revision 14 to NUREG- 1307 provided no
information on how much additional funding may be needed as a result of unspecified future
changes to the NUREG; the nature of the information upon which the NRC was relying to

16 Although Revisions 8 - 13 are fairly clear in describing how the vendor and disposal facility pricing information

was applied to certain waste streams, Revision 14 seems to assert that the B. factors developed for the vendor option
in Revision 8 "assumed that 100% of the Class A LLW was dispositioned using waste vendors." Rev. 14, at pg. A.3.
Revisions of the NUREG prior to Revision 14 did not, however, explicitly state or indicate that pricing was applied
by waste classification. Instead, as described above, these revisions explained that pricing was applied based on the
type of waste stream in question. For example, using comparisons of PWR data from the B series of tables, it
appears that the waste vendor option affected 12 of 29 reference components for PWRs, which implies that the
waste vendor option was only being applied to a subset of waste streams.

" Rev. 14, at pg. A.3.

18 Rev. 14, at pg. iv.
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support such changes; or the magnitude of the changes to the vendor disposal option being
contemplated. Further, prior to the publication of Revision 15, no iteration of NUREG- 1307 was
ever published for public comment. Suggesting that licensees set aside additional
decommissioning funds under threat of enforcement action based on vague references to
unspecified changes to a technical NUREG document that may (or may not) occur at some
unspecified future date is utterly inconsistent with the Commission's Principles of Good
Regulation. Additional detailed comments on the insufficiency of the process used to update
NUREG-l1307 are provided in Attachment 2.

III. Procedural History of Revision 15 to NUREG-1307

Apart from the vague foreshadowing in Revision 14 discussed above, the first specific
information provided by the NRC on Revision 15 to NUREG-1307 came during a presentation at
a March 2, 2011, workshop on decommissioning funding. 19 During that presentation, the NRC
advised the meeting participants that it was considering adjusting the vendor disposal option
such that only 70% of the LLRW would be assumed to be disposed of through a vendor and 30%
would be assumed to be shipped directly to a disposal facility (i.e., in either South Carolina or
Washington). The NRC also communicated that the change was based upon a review of licensee
site-specific cost estimates and actual decommissioning experience, and that they believed this
change would align the formula amount with the site-specific cost estimates provided by
licensees. The potential impact on the required decommissioning funding minimums was
described as between $50,000,000 and $70,000,000. Importantly, when asked whether public
comment would be solicited on the proposed changes to NUREG- 1307, the NRC staff stated that
its intent was simply to provide stakeholders notice of the planned changes and the likely
impacts on the decommissioning funding minimums, but that the document would not be vetted
further prior to being finalized.20

In a letter dated March 8, 2011, NEI communicated several concerns to the Commission
regarding the conduct of the March 2, 2011 workshop. Notably, NEI expressed concern that
changes to a document like NUJREG- 1307-which is explicitly referenced in 10 C.F.R. § 50.75
and can significantly affect the minimum amount required to provide reasonable assurance of

19 Powerpoint Presentation, "Overview of NUREG-1307, Revision 14, Report on Waste Burial Charges," presented

by Clayton Pittiglio (NRC) and Steve Short (PNNL), March 2, 2011.

20 See "Official Transcript of Proceedings: Decommissioning Funding Workshop," March 2, 2011 (NRC Work

Order No. NRC-742), at pg. 77-78 ("Transcript"). Notably, at several points during the workshop, industry
representatives requested the opportunity to interact with the NRC staff on issues related to LLRW disposal. See
Transcript, at pgs. 41-42, 53-55, 56-57. No such interactions occurred until a November 7, 2012, public meeting,
which was held at industry's request.
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adequate decommissioning funding-would not be published for public comment." In a Staff
Requirements Memorandum dated February 27, 2012, the Commission directed the staff to
publish Revision 15 to NUREG-1 307 for public comment prior to finalizing the document.22

Draft Revision 15 to NUREG-1307 was published for a 30-day public comment period on
September 21, 2012.23 The changes to the assumptions regarding the vendor disposal option
were even more significant than those discussed in the March 2, 2011, public meeting. In fact,
the changes proposed in Revision 15 increase the minimum formula amount by nearly double the
amount predicted by the staff in the March 2,2011 public meeting. Specifically, the examples
provided in Revisions 14 and 15 reveal the following increases in the minimum formula amount
as a result of changes to the B× factor for the vendor disposal option:

Reactor Thermal Disposal •Revision 14 Revision 15 "increase in

Type Power Option Minimum Minimum Funding
Rating (vendor vs. Funding Funding Estimate Due

direct) Estimate Estimate to Changes
(using Rev. to %• in Rev.
14 E and L 15
factors and

Rev. 15 B,) 25

BWR 3,400 MWth Vendor $612,000,000 $746,589,150 $134,589,150

PWR 3,400 MWth Vendor $477,000,000 $606,985,050 $129,985,050

2" Letter from A.Pietrangelo (NEI) to Hon. G.Jaczko (NRC), "Concerns Regarding the Conduct of the U.S. Nuclear

Regulatory Commission's March 2 Decommissioning Funding Workshop," March 8, 201 I.

22 Staff Requirements - SECY-i 1-0133 - "Options to evaluate Requests to Use Discounted Parent Company

Guarantees to Assure Funding of Decommissioning Costs for Power Reactors," Feb. 27, 2012.

23 77 Fed Reg. 58, 591 (Sept. 21, 2012).

24 Rev. 14, at pg. 8.

25 See Draft Rev. 15, at pg. 10-11.
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In a letter dated September 26, 2012, NEI requested that the public comment period on Draft
Revision 15 be extended from 30 to 90 days. 26 In that letter, NEI expressed concern that the
waste burial escalation factor contained in Draft Revision 15 may have been based, in part, on a
misinterpretation and misapplication of information contained in site-specific decommissioning
funding estimates submitted by reactor licensees. Such errors, NEI explained, could result in the
unwarranted imposition of significant additional decommissioning funding obligations on reactor
licensees. NEI went on to argue that a 90-day public comment period would provide a more
sufficient time period for industry stakeholders to fully evaluate the NRC's proposed changes,
obtain necessary clarification from the agency, and offer comprehensive input on the
assumptions and bases underlying the proposed revisions. Given the complexities involved in
estimating decommissioning funding obligations, the significant financial impacts associated
with the proposed changes, and the need to adequately understand the bases and assumptions that
support Revision 15, NEI believed that a public comment period of 90 days was reasonable and
more consistent with comment periods offered on other significant revisions to NRC guidance
and proposed rulemakings.

In a letter dated October 5, 2012, the NRC agreed to extend the public comment period on Draft
Revision 15 from 30 to 55 days, making written comments due on November 15, 2012.27 In
addition, the NRC's October 5, 2012, letter stated that "the NRC held a workshop on March 2,
2011, in Rockville, MD, to actively seek stakeholder input on power reactor decommissioning
issues and to obtain comments on the waste vendor disposal option." NEI disagrees with this
characterization of the March 2, 2011, public meeting. As discussed above, the NRC staff clearly
communicated that the purpose of the March 2 presentation on the proposed revisions to
NUREG- 1307 was not to solicit public comment. Rather, the NRC staff stated that the purpose
of the presentation was to provide notice to stakeholders that the document would be modified
and that the modifications would result in a significant increase in the minimum amount required
to demonstrate reasonable assurance of adequate decommissioning funding. The Federal
Register notice published on September 21, 2012, provided the first opportunity for public
comment on this or any of the previous 14 versions to NUREG-1307.

The NRC's October 5, 2012, letter extending the comment period from 30 to 55 days also
explains that the NRC staff would greatly benefit from additional waste burial data, including:

26 Letter from R.Andersen (NEI) to C.Bladey (NRC), "Request for Extension of the Public Comment Period on

Revision 15 of NUREG- 1307, 'Report on Waste Burial Charges: Changes in Decommissioning Waste Disposal
Costs at Low-Level Waste Burial Facilities' (Docket ID: NRC-2010-0362)," Sept. 26, 2012.

27 Letter from H.Nieh (NRC) to R.Andersen (NEI), October 5, 2012.
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Attachment 1

NEI Comments on Revision 15, NUREG-1307

INTRODUCTION AND BACKGROUND

(1) Actual disposal costs including, but not limited to, waste management and disposal costs,
under proprietary cover, if necessary; (2) Disposal costs specific to disposal operations
for Rancho [Seco] and ZionSolutions, under proprietary cover, if necessary,.(3)

Identification of misinterpreted or misapplied data, if any, found in Table A-4 of

NUREG-1 307, Rev.15; and (4) Licensees' site-specific cost estimates and timing

assumptions.28

NEI's comments on the substance of Revision 15 to NUREG-] 307 are primarily focused on
identifying and explaining the problems associated with the information contained in Table A-4
and potential solutions to those problems, which would result in a B, factor that more accurately

reflects current LLRW burial costs. NEI believes that the problems associated with Table A-4

are the most significant and substantive deficiencies in Revision 15, and given the relatively
short comment period provided, our comments appropriately focus on this area. NE! and the
industry are, however, very interested in the development of an expanded, public process for

revising and updating the LLRW cost estimates provided in NUREG-1307. As acknowledged in
the NRC's October 5 letter, some information relevant to updating generic LLRW cost estimates

may be commercially sensitive (i.e., proprietary) and voluntary disclosure of such information to

the agency will need to be carefully planned and well understood by those providing the
information. For example, multiple interactions between the NRC staff and the relevant industry
stakeholders will likely be necessary in order to come to agreement on the need for such
information, how the information will be used, and how to properly scope the disclosures.
Although NEI could assist in facilitating such voluntary disclosures by its member companies
and others, ultimately, agreement to provide such information would need to be obtained from
individual NEI member companies, as well as any other companies that have a commercial
interest in the information (e.g., companies providing waste disposal or processing services).
Thus, much of the information mentioned in the NRC's October letter is not being provided with
these comments.

29

28 Id., at pg. 2.

29 We also note that based on the brief description provided in the NRC's October letter, NEI does not believe that it

possesses such commercially sensitive information.
9



Attachment 2

NEI Comments on Revision 15, NUREG-1307

ADMINISTRATIVE PROCESSES USED TO ISSUE AND REVISE NUREG-1307 HAVE BEEN
INSUFFICIENT TO ESTABLISH IT EITHER AS A RULE OR FORMAL GUIDANCE

I. NRC Licensees Are Not Required to Use Any Version of NUREG-1307 Because the
Process Used to Revise NUREG-1307 Does Not Comply with the Administrative

Procedure Act or the NRC's Own Procedures for Developing Agency Guidance.

As discussed below, no administrative process has been followed with respect to the issuance

and application of NUREG-1307, including its revisions, that would confer the status of a rule,
or even NRC guidance on the document. Despite a general citation to the document in the
decommissioning regulations, neither the original version nor any of the subsequent revisions
have been issued in a fashion that complies with the Administrative Procedure Act (APA)
provisions governing the issuance of binding regulations, or NRC processes for imposing generic
rules or guidance, which would be required to confer some official regulatory status on the

document. As demonstrated below, these deficiencies lead to the conclusion that irrespective of

licensees' prior application of the previous revisions of this document-for purposes of
calculating the NRC formula amount for minimum decommissioning certification-the report is
fundamentally no more than an advisory document.

A. Non-Conformance to the Administrative Procedure Act Rulemaking Provisions

1. Failure to Afford Notice and Comment on NUREG-1307 or Its Revisions

Although 10 C.F.R. § 50.75(c)(2) references NUREG-1307, no document or revision thereto has

ever been issued in compliance with the APA's rulemaking requirements. In fact, a final version

of NUREG-1307 did not exist prior to promulgation of the final rule. 1 NUREG-1307 itself states
that the approaches and methods described in it are "not a substitute for NRC regulations" and
"are provided for information only." 2 Thus, while the NRC's own statements appear to
acknowledge that the document is not legally binding on licensees, the history of its application,
beginning with its inclusion in the text of the decommissioning rule, suggest that the NRC may

1 A draft NUREG appears to have been available when the final rule was issued. Regardless, substantive changes
have since been made to the document over the course of the document's fifteen versions, therefore even if the first
version were to somehow be viewed as part of the final rule, a new rulemaking would be required in order for the
guidance contained in subsequent revisions to be legally binding. Funeral Consumer Alliance, Inc. v. FTC, 481 F.
3d 860 (D.C. Cir. 2007).

2 See NUREG-1307, Draft. Rev. 15, at pg. ii.
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NEI Comments on Revision 15, NUREG-1307

ADMINISTRATIVE PROCESSES USED TO ISSUE AND REVISE NUREG-1307 HAVE BEEN
INSUFFICIENT TO ESTABLISH IT EITHER AS A RULE OR FORMAL GUIDANCE

have assumed or intended alternative interpretations. Accordingly, we address the regulatory

status of NUREG-1307 below, beginning with the failure to adhere to the APA and, thus, the

absence of any basis on which to assert that the document is to be construed as a regulation,
having the force and effect of law.

In order for an administrative rule to be legally binding, and treated as a "legislative rule," it

must be promulgated through the formal notice and comment rulemaking procedures contained

in the APA. 3 Such legislative rules have the force and effect of law, and grant rights, impose

obligations, or produce other significant effects on private interests. Alternatively, non-
legislative or "interpretive" rules (those intended to merely interpret a statute or another rule, and

which do not create new duties, rights, or obligations) are not subject to notice and comment

procedures under the APA.4 But, when agencies attempt to bind parties with interpretive rules,

regulated entities and the public are deprived of the right to participate in the rulemaking
process. 5

Based on past practice, it is not apparent whether the NRC considers NUREG- 1307 to be either a
legislative or interpretive rule (whereby the NRC is merely interpreting its regulations and

informing the public of its construction of a particular statutory provision or definition). If

NUREG-1307 is, in fact, intended to serve as a requirement-i.e., the NRC is seeking to use the

document itself to change licensee obligations-then each substantive revision of the document

effectively seeks to re-write the regulation, impose new duties on licensees, and would be subject

to APA notice and comment requirements. Yet the NRC has not promulgated NUREG-1307

under the APA's notice and comment procedures. Thus, NUREG-1307, including its revisions,
lack the force and effect of law.

3 Election Privacy Information Center v. U.S. Dept. of Homeland Sec., 653 F.3d I (D.C. Cir. 201 IXit is enough for
the agency's statement to "purport to bind" those subject to it, that is, to be cast in "mandatory language" so the
"affected private parties are reasonably led to believe that failure to conform will bring adverse consequences.").

4 NRC practice, however, is to provide an opportunity for notice and comment on proposed guidance documents.

' Courts have criticized agency use of guidance documents in the form of interpretive rules and policy statements,
recognizing the potential problem that "[Ijaw is made, without notice and comment, without public participation,
and without publication in the Federal Register or the Code of Federal Regulations." Appalachian Power Co. v.
EPA, 208 F.3d 1015, 1020 (D.C. Cir. 2000). Accordingly, agency "interpretations contained in policy statements,
agency manuals, and enforcement guidelines, all of which lack the force of law--do not warrant Chevron-style
deference." Christensen v. Harris County, 529 U.S. 576, 587 (2000).
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NE! Comments on Revision 15, NUREG-1307

ADMINISTRATIVE PROCESSES USED TO ISSUE AND REVISE NIJREG-1307 HAVE BEEN

INSUFFICIENT TO ESTABLISH IT EITHER AS A RULE OR FORMAL GUIDANCE

2. Failure to Incorporate NUREG-1307 by Reference

A mechanism the NRC might have considered employing to confer regulatory status, potentially
as a rule, on NUREG-1307, would have been to incorporate the document by reference in the
decommissioning rulemaking, in accordance with the provisions of the APA allowing
incorporation by reference. 6 Incorporation by reference can serve as a means of adopting

external documents as part of a rule. 7 The mechanism provides for the adoption of material as
having been published in the Federal Register, and thereby providing a means to satisfy other
statutory and regulatory provisions requiring publication in the Federal Register, including the

APA rulemaking provisions.8

Despite citing NUREG-1307 in 10 C.F.R. § 50.75(c)(2) when that provision was originally
adopted, the Commission did not indicate in the original decommissioning funding rulemaking
that it intended to incorporate NUREG-l1307 by reference. Further, the Commission never
followed additional provisions applicable to incorporation by reference, such as requesting

approval by the Director of the Federal Register, 9 or demonstrating that the material is
appropriate for reference in accordance with certain standards. 10 Thus, the language in 10 C.F.R.
Part 50 regarding the use of NUREG-1307- i.e., that the escalation factor for burial charges "is

to be taken" from NUREG-1307- cannot be interpreted as requiring the use of NUREG-1307."

In any event, it is unlikely that the document would have even been eligible for incorporation by

reference in the first instance because such incorporation is not appropriate if a document was
produced by the same agency that is seeking incorporation, unless it is shown to possess "unique

6 See 5 U.S.C. § 552(a)(1) allowing for incorporation by reference in lieu of publication of a document in the

Federal Register.

7 See generally, I C.F.R. Part 51, "Incorporation By Reference."

8 Id. at §51.1 (a).

9 1d. at §51.5.

'0 Id. at §51.7(a).

" 10 C.F.R. §50.75(c)(2).
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or highly unusual qualities."'12 Also, because the initial version of the NUREG was not even

available at the time of publication of the final decommissioning rule, 13 the NRC could not have

satisfied the requirement that the document be on file with the Office of the Federal Register

prior to publication of the rule in the Federal Register. 14 And, finally, the NRC would have been

required to follow the incorporation by reference procedures with respect to each subsequent

revision of NUREG-1307, an action that certainly was never undertaken. )5

3. Failure to Adhere to the NRC Regulatory Analysis Processes for Issuance

of Guidance

In addition to the failures to adhere to the APA, for the NRC to assert that NUREG-1307 and its

revisions must be treated even as guidance the NRC should have performed-in accordance with

its own processes-a Regulatory Analysis16 for each new revision of NUREG-l1307. Absent

such analyses, NUREG-l1307 and its revisions do not even satisfy the NRC's own policies

applicable to the development of agency guidance. These facts provide further confirmation that

NUREG-1307 should be treated as no more than a technical advisory report that NRC licensees

may choose to follow or not.

Consistent with Executive Order 12866,17 and as a matter of policy, the NRC has committed to

perform a Regulatory Analysis for all "significant regulatory actions" 8 as described in the

12 Id. at §51.7(b).

See 53 Fed Reg. 24018, "General Requirements for Decommissioning Nuclear Facilities", June 27, 1988, at
24031, 24042 (the final version of NUR.EG-1307 (Reference 27) was not available at the time the Final Rule was
published).

14 See e.g., I C.F.R. §51.3(aX3).

" Id at §51.1(0.

16 "Regulatory Analysis Guidelines of the U.S. Nuclear Regulatory Commission," NUREGIBR-0058, Revision 4

(September 2004). See also, "Regulatory Analysis Technical Evaluation Handbook," NUREG/BR-0184 (January
1997).

7 Executive Oder 12866 "Regulatory Planning and Review," 58 Fed Reg. 51735 (Oct. 4, 1993).

's E.O. 12866 defines significant regulatory actions as including actions that "are likely to result in a rule that may

(1) have an annual effect on the economy of $100 million or more or adversely affect in a material way the
economy, [or] a sector of the economy...."

4



Attachment 2

NEI Comments on Revision 15, NUREG-1307

ADMINISTRATIVE PROCESSES USED TO ISSUE AND REVISE NUREG-1307 HAVE BEEN

INSUFFICIENT To ESTABLISH IT EITHER AS A RULE OR FORMAL GUIDANCE

Executive Order, as well as for an even broader range of regulatory actions that include "all
mechanisms used by the NRC staff to establish or communicate generic requirements, guidance,
requests, or staff positions that would affect a change in the use of resources by [NRC]
licensees .... , "1 9 Thus, NRC Regulatory Analyses are typically performed for NRC regulations
and orders, as well as bulletins, generic letters, regulatory guides, standard review plans and
standard technical specifications, and for all actions that involve backfitting or that impose
generic requirements (subject to review by the Committee to Review Generic Requirements).20

With respect to NUREG- 1307, no matter what regulatory stature the NRC intended to impart on
the document, it is clear that it was postured to have generic applicability to licensees and that it
would affect a change in the use of resources by NRC licensees. Therefore, it would be subject to
the NRC Regulatory Analysis process.

Significantly, such analyses are intended to ensure that:

* The NRC's regulatory decisions made in support of its statutory responsibilities are based
on adequate information concerning the need for and consequences of proposed actions;

" Appropriate alternative approaches to regulatory objectives are identified and analyzed;

" No clearly preferable alternative is available to the proposed action; and

" Proposed actions subject to the backfit rule (10 CFR 50.109), and not within the
exceptions at 10 CFR 50.109(a)(4), provide a substantial[footnote omitted] increase in
the overall protection of the public health and safety or the common defense and security
and that the direct and indirect costs of implementation are justified in view of this
substantial increase in protection. 2.

None of these important factors have been considered or evaluated by the NRC with respect to

NUREG-1 307, including Revision 15. To highlight, we note first that, as the comments provided
herein demonstrate, the NRC did not have "adequate information" on which to base its

'9 NUREG/BR-0058, Rev. 4 at 5.

20 See Id, at vii.

2! Id, at 4.
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determination of waste disposal costs. Nor have any alternatives to the approach taken by the

NRC been proposed, let alone evaluated. And certainly no backfit determination (if applicable)

has been performed.

Further, to emphasize the significance of the impact that revisions to NUREG-1 307 can have, we
note that the changes proposed by Revision 15 clearly fall within the reach of the "significant
regulatory actions" standard of E.O. 12866. Specifically, if the erroneous modifications to

Revision 15 are finalized, the increase in the decommissioning funding minimum required of

NRC power reactor licensees would far exceed $100 million. In fact, the impact on
decommissioning funding minimums incurred by each operating unit could exceed $100
million. And this impact would be felt essentially immediately. Licensees would be expected to
adjust their decommissioning funding levels not only for the NRC, but the change would

materially and significantly impact licensees' internal accounting, the amount of funds required
to be collected to satisfy the NRC, licensees' external financial reporting regarding

income/expenses, and potentially other regulatory obligations. 22

At bottom, the regulatory status of NUREG-1307 satisfies neither the requirements applicable to

substantive rules and regulation, nor the requirements applicable to NRC guidance materials.
While the industry is open to discussion as to what the status ofNUREG-1307 should be, it is

apparent that-absent further measures to address the procedural deficiencies noted above-in

its current form, NUREG-1307(including Revision 15) can serve only as a technical advisory
report. Thus, nuclear power plant licensees are in no way obligated to use the waste burial

escalation factors included in NUREG-1307. Further, the material misapplication of pricing
information discussed in Attachment 3 serves as a concrete example of why adequate process is
not simply a formality: it is designed to avoid arbitrary decision-making by ensuring that
regulators have access to the information and views necessary to make meaningful, fact-based
decisions.

22 Both "costs to licensees" and "adverse effects on the efficient functioning of the economy and private markets"

are included in the impacts that must be evaluated were a Regulatory Analysis be performed. See Id., at Section
4.3.4 "Estimation of Impacts," p. 30
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Attachment 3

NEI Comments on Revision 15, NUREG.-1307

CHANGES TO THE VENDOR DISPOSAL OPTION IN REVISION 15 ARE ARBITRARY AND
CAPRICIOUS

I. Introduction

The minimum formula amount required as part of the ultimate demonstration of adequate

decommissioning funding is calculated using the formulas provided in 10 C.F.R. § 50.75(c).
These formulas account for variation in reactor type (i.e., PWR, BWR) and are scaled downward
for units with smaller power levels (expressed in MWth). The formulas provided in § 50.75(c)

yield minimum decommissioning funding amounts in 1986 dollars, which must then be adjusted
annually to account for escalation of labor, energy, and waste burial costs.' This adjustment is

performed by applying an annual adjustment factor that is greater than or equal to 0.65L + 0.1 3E
+ 0.22B: where L and E are escalation factors for labor and energy, respectively, and B is an

escalation factor for Low Level Radioactive Waste (LLRW) burial. The NRC's regulations state

that the waste burial escalation factor (B) "is to be taken from NRC report NUREG-1 307, Report
on Waste Burial Charges."2

NUREG-1307 explains that the waste burial escalation factor is calculated by dividing the waste

burial and disposition costs for the current year by the 1986 waste burial costs. Expressed

mathematically, the waste burial escalation factor = (Rx + F.Sx) / (R1986 + ES1986).3 Thus, the size

of the numerator in this ratio is dictated by the estimate of LLRW burial costs for the current
year. As those costs increase, the waste burial escalation factor increases, which increases the

annual adjustment factor (assuming the labor and energy escalation factors are relatively stable
or increasing), which, in turn, increases the minimum amount required to demonstrate reasonable

assurance of adequate decommissioning funding. A decrease in the numerator would have the
opposite effect.

II. The LLRW Disposal Pricing Information Contained in Revision 15 was Misapplied

to the LLRW Volumes Derived in Table A-4 in an Arbitrary and Capricious
Fashion

As discussed in Attachment 1, since 1998, the NRC has recognized the substantial savings that
can be realized through effective LLRW processing by adopting the vendor disposal option in

10 C.F.R. § 50.75(c)(2).

21d.

3 "Report on Waste Burial Charges: Changes in Decommissioning Waste Disposal Costs at Low-Level Waste Burial
Facilities," NUREG-1307, Rev. 15, at pg. 5-6 (Draft Rev. 15).

I



Attachment 3

NEI Comments on Revision 15, NUREG-1307

CHANGES TO THE VENDOR DISPOSAL OPTION IN REVISION 15 ARE ARBITRARY AND

CAPRICIOUS

Revision 8 of NUREG-1 307. Through Revision 13 (2008), the pricing for the vendor disposal

option was derived from price quotes provided by LLRW vendor companies. Beginning in 2010,

with the publication of Revision 14, however, pricing for the vendor disposal option shifted from

price estimates provided by waste vendors to a pricing proxy in the form of pricing for disposal
of various types of Class A LLRW at the EnergySolutions disposal facility located in Clive,

Utah. With that shift, the NRC applied the Clive disposal rates "to 100% of the Class A LLW

volumes" in order to derive an updated LLRW cost estimate for the vendor disposal option,

which, in turn, was used to update the B× escalation factor for the vendor disposal option.4 This

approach made sense, as no nuclear power plant outside of the Atlantic Compact and

Northwest/Rocky Mountain compacts has access to the Barnwell or Hanford disposal facilities,

and plants located within the Atlantic Compact are not necessarily required to send Class A
LLRW to Bamwell. 5 Further, disposal at the Clive facility is currently the least-cost option for

disposal of Class A LLRW. Thus, the NRC's assumption in Revision 14 that 100% of the Class

A LLRW would be disposed of via the Clive site was based on the sound principle that licensees

would act in an economically rational manner by pursuing the least-cost disposal option - i.e.,
that no Class A waste which could be disposed of at Clive disposal prices would instead be

voluntarily sent to a "full service direct disposal" facility (like Barnwell) at the much higher

cost.
6

In Revision 15 to NUREG- 1307, while continuing to use pricing for disposal at the Clive site as

a proxy for vendor disposal, the NRC attempted to make more nuanced distinctions between the

volume of LLRW that is processed prior to disposal through vendors, and the volume of LLRW

that is shipped directly to disposal facilities. In order to make these distinctions, the NRC used

site-specific decommissioning funding estimates submitted by power reactor licensees for

various regulatory purposes (e.g., compliance with 10 C.F.R. § 50.75, 10 C.F.R. § 50.82), none

4 "Report on Waste Burial Charges: Changes in Decommissioning Waste Disposal Costs at Low-Level Waste Burial
Facilities," NUREG-1307, Rev. 14, at pg. A.3 (Rev. 14).

Omnibus Low-Level Radioactive Waste Interstate Compact Consent Act (including the Atlantic Compact), Public
Law 99-240, Title II, at Article IV, ¶i. 12. ("The Commission may, upon petition, grant an individual generator or
group of generators in the region the right to export wastes to a facility located outside the region. Such grant of

right shall be for a period of time and amount of waste and on such other terms and conditions as determined by the
Commission and approved by the affected host states.").

6 Although we agree with the approach of applying Clive pricing to 100% of the Class A LLRW volume, we note

that it is unclear whether this was actually the approach taken in Revision 14, See discussion of 85°/o/5% ratio on
page 4 of Attachment 1.

2



Attachment 3

NEI Comments on Revision 15, NUREG.1307

CHANGES TO THE VENDOR DISPOSAL OPTION IN REVISION 15 ARE ARBITRARY AND

CAPRICIOUS

of which were aimed at specifically distinguishing volumes of waste that would be sent to
processors from the volumes of LLRW that would be shipped directly to disposal facilities. Such

distinctions are not always necessary to provide accurate cost estimates in the recent LLRW
disposal market because processing costs are often built into a single price for "disposal." Thus,
considerable judgment and, more specifically, assumptions were necessary in order to glean and
distinguish the percentage of LLRW processed and the percentage of LLRW to be shipped
directly to disposal facilities.

More importantly-although the agency is now using disposal pricing for the Clive, Bamwell,
and Hanford sites in NUREG-1307-the NRC divided the waste volumes into two categories:
(1) LLRW to be sent to vendors for processing, and (2) LLRW to be shipped for direct disposal
at any disposal facility, including the Clive site. Using these categories, the NRC concluded that
60% of the total LLRW volume would fall into Category I ("Percent of Processed Waste") and
40% of the total LLRW volume would fall into Category 2 ("Percent of Direct Disposal"). 7 The
NRC then, inexplicably, applied the higher Bamwell disposal pricing to all of the waste volume

in the "Direct Disposal" category-including those waste volumes designated for disposal at
the Clive site in the site-specific cost estimates cited in Table A-4 of NUREG-1307. The
pricing information was misapplied in this fashion, despite the explicit recognition in Revision

15 that "[i]n most cases, Class A LLW volume not processed by vendors is assumed to be
directly disposed of at the Clive, Utah facility."' The most striking-although not the only-
example of this misapplication of the disposal pricing can be demonstrated by examining the
site-specific cost estimate for Duane Arnold, which is referenced in Table A-4. In this instance,
the site-specific cost estimate revealed that all Class A LLRW was assumed to be disposed of at
the Clive site pursuant to a life-of-plant contract between the licensee and EnergySolutions.
Class A LLRW accounts of approximately 99% of the total LLRW volume in the Duane Arnold
cost estimate. But when this information was translated into Table A-4, 100% of the waste
volume was categorized as "Direct Disposal," to which Barnwell pricing was applied.

Misapplication of the pricing data and the Duane Arnold example were discussed with the NRC
staff at a category 2 public meeting held on November 7, 2012. The presentation used by the
industry in that meeting is included as Attachment 4.

7 Draft Rev. 15, at Table A-4.

8 Draft Rev. 15, at pg. A-4.
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More generally, a sampling of the site-specific cost estimates referenced in Table A-4 reveals

that, given the pricing information actually used in Draft Revision 15 (i.e., pricing for disposal at

Clive and Bamwell), the more relevant parsing of LLRW volume would be based on the LLRW
disposal destination. For example, the two columns on the far right of the table below provide
such a breakdown for some of the plants listed in Table A-4:9

Plant Name Rev. 15 Rev. 15 Site-Specific Site-Specific
Estimate Estimate

Vendor Direct Disposal

Disposal Volume Class A LLRW Class B/C/GTCC
Volume (including waste (Processed and/or (destined for

(percent destined for Clive destined for Clive) Barnwell, or
processed and Barnwell) Barnwell as

LLRW) pricing proxy)

Palisades 66% 34% 98% 2%

(SAFESTOR)

Pilgrim 67% 33% 97% 3%

(SAFESTOR)

Vermont 50% 50% 97% 3%
Yankee

(DECON)

Vermont 50% 50% 98% 2%

Yankee
(SAFESTOR)

Braidwood 1 63% 37% 98% 2%

9 This data is meant to be illustrative and does not represent all of the plants listed in Table A-4. For example, data
for the Salem and Hope Creek units were not included in this table, but will be addressed separately in a letter from
PSEG Nuclear. These units, like Oyster Creek, are located in a state that is a member of the Atlantic LLRW
compact. Although the site-specific estimates for the Salem and Hope Creek plants indicate that larger volumes of
waste will be disposed of at the Barnwell site, we note that these estimates were prepared in 2002-six years prior to
closure of the Barnwell site to out of compact waste in 2008. In any event, NEJ does not recommend reconstructing
Table A-4, but instead recommends that waste classification be used as a simple and meaningful method of
categorizing LLRW volumes for disposal.
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CHANGES TO THE VENDOR DISPOSAL OPTION IN REVISION 15 ARE ARBITRARY AND

CAPRICIOUS

Plant Name Rev. 15 Rev. 15 Site-Specific Site-Specific
Estimate Estimate

Vendor Direct Disposal
Disposal Volume Class A LLRW Class B/C/GTCC
Volume (including waste (Processed and/or (destined for

(percent destined for Clive destined for Clive) Barnwell, or
processed and Barnwell) Barnwell as

LLRW) pricing proxy)

(DECON)

Braidwood 1 68% 32% 99% 1%
(SAFESTOR)

Braidwood 2 63% 37% 98% 2%
(DECON)

Braidwood 2 68% 32% 99% 1%
(SAFESTOR)

Byron 1 62% 38% 98% 2%
(DECON)

Byron 1 67% 33% 99% 1%
(SAFESTOR)

Byron 2 62% 38% 98% 2%
(DECON)

Byron 2 67% 33% 99% 1%
(SAFESTOR)

La Salle 1 79% 21% 99% 1%
(DECON)

La Salle 1 85% 15% 99% 1%
(SAFESTOR)
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CHANGES TO THE VENDOR DISPOSAL OPTION IN REVISION 15 ARE ARBITRARY AND

CAPRICIOUS

Plant Name Rev. 15 Rev. 15 Site-Specific Site-Specific
Estimate Estimate

Vendor Direct Disposal
Disposal Volume Class A LLRW Class B/C/GTCC
Volume (including waste (Processed and/or (destined for
(percent destined for Clive destined for Clive) Barnwell, or

processed and Barnwell) Barnwell as
LLRW) pricing proxy)

La Salle 2 79% 21% 99% 1%
(DECON)

La Salle 2 85% 15% 99% 1%

(SAFESTOR)

Oyster Creek 55% 45% 88% 12%
(DECON)

Oyster Creek 63% 37% 94% 6%
(SAFESTOR)

Kewaunee 12% 88% 97% 3%
(DECON)

Duane 0% 100% 99% 1%
Arnold

(DECON)

Duane 0% 100% 99% 1%
Arnold

(SAFESTOR)

Although this is just a sampling of the plants listed in Table A-4, it illustrates the disparity
between the information provided in Table A-4 and the relevant volumetric distinctions that are
important to properly applying the pricing information used in Revision 15. These volumetric

6
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CHANGES TO THE VENDOR DISPOSAL OPTION IN REVISION 15 ARE ARBITRARY AND

CAPRICIOUS

distinctions track with LLRW classification, which is the method that NEI recommends NRC use

in categorizing LLRW volumes for disposal. This proposal is discussed in further detail below.

In sum, misapplication of the pricing data-as described above-is arbitrary and capricious

because:

" The great majority of the site-specific cost estimates relied upon by the NRC staff

indicate that most (if not all) Class A LLRW will be disposed of at the Clive site; 10

* The NRC explicitly acknowledged that the site-specific cost estimates revealed that "[i]n

most cases, Class A LLRW volume not processed by vendors is assumed to be directly

disposed of at the Clive, Utah facility;""

10 See, e.g., DECOMMISSIONING COST ANALYSIS FOR THE MONTICELLO NUCLEAR GENERATING PLANT, October

2005, at Section 5, pg. 2 (" For the Envirocare [Clive] facility, an average disposal rate of ... was used. This
schedule was used to estimate the disposal fees for most plant components and all activated concrete unsuitable for
processing or recovery."); PRELIMINARY DECOMMISSIONING COST ANALYSIS FOR THE PILGRIM NUCLEAR POWER

STATION, July 2008, at Section 1.7.7 ("The EnergySolutions' disposal facility was used as the destination for the
majority of the waste volume generated by decommissioning (98%). EnergySolutions does not have a license to

dispose of the more highly radioactive waste (Class B and C) generated in the dismantling of the reactor. As such,
the disposal costs for this material (representing approximately 1.8% of the waste volume) were 'based upon

Barnwell disposal rates as a proxy."); DECOMMISSIONING COST ANALYSIS FOR THE PRAIRIE ISLAND NUCLEAR
GENERATING PLANT, Aug. 2008, at Section 5 ("In the interim, and as a proxy, the EnergySolutions' disposal facility

in Clive, Utah is used as the destination for the lowest level, Class A, radioactive waste.")(footnote omitted);
DECOMMISSIONING COST ANALYSIS FOR THE COOPER NUCLEAR GENERATING STATION, Dec. 2008, at Section 3.4.6
("The cost to dispose of the majority of the material generated from the decontamination and dismantling activities
is based upon the current cost for disposal at EnergySolutions facility in Clive, Utah. Disposal costs for the higher
activity waste (Class B and C) were based upon the last published rate schedule for noncompact waste for the
Barnwell facility (as a proxy)."); DECOMMISSIONING COST ESTIMATE FOR THREE MILE ISLAND, UNIT 1, Feb. 2009,
at Section 3.5.7 ("The cost to dispose of the majority of the material generated from the decontamination and

dismantling activities is based upon the current cost for disposal at EnergySolutions' facility in Clive, Utah. Disposal
costs for the higher activity waste (Class B and C) were based upon the last available rate schedule for the Barnwell
facility (as a proxy)."); DECOMMISSIONING COST ANALYSIS FOR ThE LASALLE COUJNTY STATION UNITS I AND 2,

June 2009, at Section 3.5.6 ("The cost to dispose of the majority of the material generated from the decontamination
and dismantling activities is based upon Exelon's current disposal agreement with EnergySolutions for its facility in
Clive, Utah. Since the EnergySolutions facility is not able to accept the higher activity waste (Class B and C)
generated in the decontamination of the reactor vessel and segmentation of the components closest to the core, the
cost of disposal of this material at a yet-to-be determined facility were based upon Exelon's last negotiated rates for

the Bamwell facility."); DECOMMISSIONING COST ESTIMATE STUDY FOR THE DUANE ARNOLD ENERGY CENTER,
REv. I, Jan. 2010, at Section 3.5 ("In accordance with the existing Life-of-Plant Disposal Agreement (Ref.
No. 8), all Class A waste that meets the Clive facility waste acceptance criteria is to be disposed of at
Clive. All reported waste disposal costs include packaging, transportation, and any applicable
surcharges.").

" Draft Rev. 15, at pg. A-4
7



Attachment 3

NEI Comments on Revision 15, NUREG-1307

CHANGES TO THE VENDOR DISPOSAL OPTION IN REVISION 15 ARE ARBITRARY AND

CAPRICIOUS

" The Clive site is currently the least-cost disposal option for Class A LLRW and accepts

Class A LLRW nationally, without restriction by the Northwest Compact;

" Application of Barnwell pricing to Class A LLRW destined for the Clive site requires the
assumption that licensees will act in an economically irrational fashion by voluntarily

paying a higher price to dispose of Class A LLRW at the Barnwell facility, rather than

the Clive site;

" Application of the Barnwell pricing to Class A LLRW destined for the Clive site ignores

the fact that South Carolina law currently prohibits the disposal of Class A LLRW

generated outside of the Atlantic Compact (i.e., New Jersey, Connecticut, South

Carolina) at the Barnwell site.12 Stated more directly, disposal of nonregional waste at

the Barnwell site is currently illegal.

Further, misapplication of the pricing data was not a mistake. To the contrary, the NRC explicitly

described this arbitrary mischaracterization as a "Key Assumption" in a presentation discussed at

the November 7, 2012, category 2 public meeting referenced above. 13 Specifically, slide 8 of that
presentation states:

12 "Atlantic Interstate Low-Level Radioactive Waste Compact Implementation Act," SC ST § 48-46-

40(A)(6)(aX"After fiscal year 2008, the board shall not authorize the importation of nonregional waste for purposes
of disposal.").

13 The entire NRC presentation from the November 7, 2012 public meeting is included as Attachment 5 to this letter.
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t. I).S.N I? A

NUREG-1307, Revision 16 (Draft) ....... .,.

* No price quotes obtained from vendors
* Price quote obtained for EnergySolutions Utah disposal facility
* Based on available data, %,xfor vendor option based on

EnergySolutions Utah facilitydata only
Assumed 60% of LLW goes to waste vendors and 40% goes to
generic LLW site (Barrrwell)

- Change ma4e to furtler bringthe formula decommissioning cost estimate into
alignment with site-speclic decommissioning cost estimates (spilt rellectsthe
weighted average ofthe percentage ofthetotal LLW volume going to vendors
based on data fromthe site specific decommissioning cost estimates- Table A-
4)

- KeyAssumption: waste vendorvolume is priced at EnergySolutions cost and all
other waste volume (i.e., that designated to go to direatlyto EnergySolutions
and/or BarnwellB is priced at Barnwell cost

This "Key Assumption" was developed in a results-driven attempt to increase the minimum

formula amount described in 10 C.FR. § 50.75-with no regard for the fact that the "Key

Assumption" clearly misrepresents actual LLRW disposal costs, and without any apparent

evidence linking LLRW disposal costs to the NRC staffs concern that the formula amount does

not align with site-specific decommissioning cost estimates.

More specifically, slide 8 from the NRC's November 7 presentation states that the NRC

modified the vendor disposal option in Revision 15 in order to "bring the formula

decommissioning cost estimate into alignment with site-specific decommissioning cost

estimates." On slide 9, the NRC stated that revising Revision 15 so that the Clive disposal

pricing applies to 95% of the decommissioning LLRW (i.e., Class A LLRW) and Barnwell

pricing applies to the remaining 5% (i.e., Class B/C LLRW)-a ratio that NEI believes best

reflects the current LLRW disposal landscape as well as the information contained in the site-

specific cost estimates used by the NRC to develop Revision 1 5-"would make under estimation

of decommissioning costs by the formula even worse." 14 So, in order to address a general

concern regarding disparities between the site-specific cost estimates and the amount derived by

14 See Attachment 5.
9
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application of the formula required under 10 C.F.R. § 50.75, the available LLRW disposal

pricing information was misapplied to ensure that the "correct" result was obtained (i.e., an

increase in the minimum formula amount). In addition to being inappropriate on its face, this

misapplication of data is even more perplexing given that, in response to a direct question during

the November 7 public meeting, the NRC staff stated that it did not believe that LLRW burial

costs were the cause of its concerns regarding the adequacy of the minimum funding amounts

calculated pursuant to 10 C.F.R. § 50.75. The purpose of revising NUREG-1307 is to ensure that

the waste burial escalation factor provides a reasonably accurate and meaningful adjustment to

the minimum amounts calculated pursuant to the requirements of 10 C.F.R. § 50.75. It should not

be used as an opportunity to "fix" perceived problems with the minimum funding formula that

would otherwise require a rulemaking to modify 10 C.F.R. Part 50.

Indeed, as discussed above in Attachment I, the arbitrary "Key Assumption" relied upon in

Revision 15 would increase the minimum formula amount by approximately $134,589,150.00

for a BWR with a thermal power rating of 3,400 MWth and approximately $129,985,050.00 for

a PWR with a thermal power rating of 3,400 MWth. Changes to regulatory documents that have

impacts of this magnitude must be fact-based, logical, and rational. Revision 15 to NUREG-1307

meets none of these criteria and should not be finalized with this fatal flaw.

III. If Revision 15 is Finalized by December 31, 2012, Waste Volumes Should be

Categorized by Waste Class and Clive Pricing Applied to All Class A LLRW

Waste classification is currently the best indicator of where LLRW will be disposed.

Specifically, as borne out in the great majority of the site-specific cost estimates referenced in

Table A-4, licensees will exercise economically rational behavior by selecting the least-cost

option for Class A LLRW disposal. At the current time, that least-cost option is disposal at the

Clive, Utah site. Thus, it makes sense to categorize LLRW volume by waste classification, and

to apply disposal pricing provided by EnergySolutions for the Clive site to that waste volume.

Until a more realistic option presents itself, pricing for the Barnwell facility could be used as a

pricing proxy for Class B and C LLRW.

EPRI has published a number of experience reports for the nuclear power plant decommissioning

projects conducted in the United States. LLRW volume data was taken from the following

reports to arrive at the decommissioning waste volume estimates provided in the table below:

* EPRI Report # 1011734, Maine Yankee Decommissioning - Experience Report

10
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* EPRI Report # 1013511, Connecticut Yankee Decommissioning - Experience Report

" EPRI Report #1015121, Rancho Seco Nuclear Generating Station Decommissioning
Experience Report

Summary of Decommissioning Waste Class Breakdown

PWR Volume % of PWR BWR Volume % of BWR
ft3/decommissioning Total ft3/decommissioning Total

A 612,200 97.6% 1,000,000 98.5 %

B/C 15,090 2.4% 15,090 1.5%

Total 627,290 100% 1,015,090 100%

Potentially
Disposable at

a RCRA 414,000 66% 670,000 66%
Disposal
Facility

Based on the EPRI results, if the NRC decides to finalize Revision 15 by December 31, 2012,

without additional stakeholder input, NEI recommends that the NRC use a volume ratio of

95%/5% for what was formerly known as the "Vendor Disposal Option." More specifically, this
would provide an option allowing licensees to assume that 95% of their total LLRW volume

(i.e., all Class A LLRW) will be disposed of at Clive, Utah rates. Barnwell pricing would be used

as a proxy for the remaining 5% of the waste volume (i.e., Class B/C LLRW). This fact-based

approach is rational and credible because:

0 It is consistent with the NRC's observation that "[i]n most cases, Class A LLW volume

not processed by vendors is assumed to be directly disposed of at the Clive, Utah,

facility;" '5
• It properly assumes that licensees will act in an economically rational way by disposing

of Class A LLRW at the Clive site, which is currently the least-cost disposal option for

15 Draft Rev. 15, at pg. A-4.
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Class A LLRW and accepts Class A LLRW nationally, without restriction by the

Northwest Compact;
" It recognizes the fact that South Carolina law currently prohibits the disposal of Class A

LLRW generated outside of the Atlantic Compact (i.e., New Jersey, Connecticut, South
Carolina) at the Barnwell site.16

" The NRC updates NUREG-1307 regularly and future updates can take changes in the
LLRW environment into account.

In addition, this approach is appropriately conservative because:

Processing will reduce waste volumes: The reason that decommissioning projects rely
on waste vendors is to reduce the percentage of waste that requires disposal as Class A

LLRW. As observed in NUREG-1307, there are a variety of commercially available
volume reduction techniques. Decommissioning projects also evaluate other potential
disposal pathways, including onsite disposal and survey and release of waste to maximize
the portion that can be disposed of in an industrial landfill. Thus, the involvement of
vendors offers the prospect of reducing the volume priced as Class A LLRW.

* Contract pricing provides reduced rates: The rates for Class A disposal that are used in

NUREG-1307 are higher than those available to the vast majority of nuclear power plant
owners. EnergySolutions has Life-of-Plant (LOP) Disposal Agreements with I I utilities

or utility consortiums representing 84 power plants. Contracted rates for disposal of
decommissioning waste include discounts from standard pricing, thus the actual rates that
will be made are lower than the rates assumed in NUREG-l1307.

" The volume ratio overestimates Class B/C wastes: Assuming that 95% of the
decommissioning waste is Class A is conservative based on historical experience, and
that percentage is likely to become even more conservative in the future. For the Zion
decommissioning project that EnergySolutions currently is performing, the estimate of
Class B/C waste is <0.1%. In addition, the estimates generated by EPRI indicate Class A

LLRW will comprise 97.6% and 98.5% of the total LLRW volume generated during

decommissioning of PWRs and BWRs, respectively. EPRI's analysis also estimates up to

16 "Atlantic Interstate Low-Level Radioactive Waste Compact Implementation Act," SC ST § 48-46-

40(A)(6)(a)("After fiscal year 2008, the board shall not authorize the importation of nonregional waste for purposes
of disposal.").
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66% of the total volume of LLRW generated through decommissioning may be suitable
for disposal at industrial landfills (rather than near-surface disposal facilities licensed to

accept LLRW).

Opening of the Texas Compact disposal facility could reduce Class B/C backlogs:
NUREG-1307 notes that licensees should plan for increased costs due to backlogs of
Class B/C that will drive up decommissioning costs. The Waste Control Specialists'
(WCS) disposal site in Texas is now operating and the Texas Low-Level Radioactive
Waste Disposal Compact Commission has approved multiple petitions to import LLRW
produced by non-compact generators. Thus, the WCS facility could provide a disposal

outlet for Class B and C wastes during operation, reducing potential for these waste
streams to result in increased decommissioning costs.

Given the information provided in Revision 15, NEI anticipates that adoption of a 95%/5%
option would result in a B, of approximately 10.966 for a PWR and 11.845 for a BWR.
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50,75 Reporting and recordkeeping
for decommissioning plmaiung.

(0) Table of mlhlmun amountz (Jan-
uary 1D86 dollars) required to dem-
onstrate reasonable assurance of finds
for decomnmlsslonlng by reactcr type
and power level, P (in MWt): adjust-
ment f.ct.br. I

M Utlorn3

* Minimum funding to provide
reasonable assurance calculated
as (1986 dollars):

- PWR > 3400 MWt - $105
million

- BWR > 3400 MWt - $135
million

- Scaled downward for
smaller units

• Values are adjusted annually to
take into account escalated
labor, energy and waste burial
costs

(X)1) Fox a PWR:
greater tMan or equal to

34C0 M W t ....................... 9105

Miliors

between 1200 MWt and
3400 MWt (For a PWR of
less than 1200 MWt, use
P:-20C MW .........

(JI': For a BVl.

greater Ulan or equal to
3400 MWt ............

betw9en 1200 MWt and
3400 MWt (For a BWIR of
less than 1200 MWt, use
P=-20c MW ...

5("51-0.COOO8F)

$135

3('-04-0.009p)
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BEST COPY AVAILABLE -

50.76 Reporting =4t recordkeeping
for decommissioning phanning.

'Z)Tabfle 3 1 raniwn mz.C *m~t~ Jakn-
uarv '-,.-8 Al~ars) rr,_Lre.: to deni-
onstraye reason~able assur~mneoo f fnwis
fcr- d,-:comm ton~in- t-, F~acor type
and1 ")we: level F 1 in NXWk: zmý,jiat-
ir en - _ £ýo r. -

Annual adjustment using the
following formula:

- 0.65L + 0.13E + 0.22B

" L = Labor escalation factor

- Source: U.S. Dept.
Labor

" E = Energy escalation factor
()U Au ~~r~~ i cjuo: -MoLe a

e(x. -.13:' C.65 I - f.c E~ + )~2,23 .s to he
isd xAtic.T L a r JK r (- e!a. mna W [u Lc-

:crs fcr Ia':omr ak eerpy. epcUl;

Lat'i: !-=S2' ad 1B 13 aE IErMLaIJOR

:oIke~i Ir-m _12C. rzrort MIRA--1rC.1
F~p~i- J Wavctc Jirial Ch]1a4q,,

- Source: U.S. Dept. of
Labor

B = LLRW burial escalation
factor

- Source: NUREG-1307
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Table 2-1 Values of B as a Function of LLW Burial Site, Waste Vendor, arnd YearaO
8• Values for Washinglon B1 Values for South Carolina Site 1% Vaiue for Ge~dric LLW

SiteN Atlantic Compad1l Non.Atlantic Compact" D[posl Site
ect Direct Direct Oired Direct Direct OlrectDisposal

Dipsl Disposa Dispoal t Disposals~
Disposal Disposal 0fIq Disposa Dispesal Dipsl Dq N Dsoal a vinq
i l venders win VUdrs Disposl with loVendors

Year PWR BWR PWR BWR PWR BWR PWR BWR PWR BWR PWR BWR PWR BWR PWR BWR

2012 7.gT5 6.109 7.631 6.337 29.764 A.062 17.892 17.063 NA IA NA NA 29.7"4 26.0,,IT17.692 17.083

120101 &035 , 7423. 6.5883 5.458 2-7.292 24 53%6 121.280:i2 Nf NA N A IM 1ý 27.29 .d 112-280 12-540

8283 23-1851I5.153 21 1,15-2~3-23 122504 11:98

6.829I 1~ 1.702 1 3-855 9.006 22-933.50
2D'34t 5.314 13.1571 3.846 111.755 19-500 17.r

20,32J3.634 14.5491 5.746 t~.57' 17.922 15.(

NA

NA

NA

(a) The v-3hues snowrn in this table are devel-e,. ir. __ -,---- ----- -. I Rvalues by
di~ding the calculated burial nos13 fbr eact sitan3d yffir by heW "AshrgJor M~e turnal ccsts calculated for lh-e year 1986.
(b) B-ffectve /9~3, The Wash n1olo, site no lrer aicceple1l vaste from Utsile *he Natthwest and Rocky Maula; n Comnpacts.

( ff~Iective IM1/200l, ra~es are bmed on Olethet a wasle- ;enemra'r is or is wt a medmb of the Atavk rmptt
(d) Effective 7! 11008. the Svuii %r.-rdna site no l~rger a~ccepte,, wacte from, ottside e AUnti Compact
(e) B. values for the genEric, site arc assumixi to behle s-3me as that prmvdecI [,.r the Atlaritic. aompact. far lark.J af ti btter allerat ye a: this tirre.
(f) Effective %&If NUREC-1307. Revision 115 thisupion assumes tha~t 603% of the tAaI wastev Aume Is dispositone uig wag.=ven-.05 and the
Clive LtAM, dlirpomi rx-ait.y anI the re.maining 4:% is disp onikued " rot direct ciLsposal at one ot the two U'i-servlce dispoa fad Ries. See
seclan A.3.
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How is Bx calculated?

Bx = Low-level waste (LLW) burial and disposition cost adjustment, January of 1986 to
Year X (i.e., burial and disposition cost in Year X, divided by the burial cost in January
of 1986),

= (Rx + Z-Sx) / (R1986 + !-Sim

where:

Rx = radioactive waste burial/dispos "on costs (excluding surcharges) in Year X dollars,

ZSx = summation of surcharges in Year ollars,

R1986 = radioactive waste burial costs (excludi surcharges) in 1986 dollars, and

vS 1Sff= summation of surcharges in 1986 do
B is the ratio of current disposal costs &X
surcharges : 1986 costs & surcharges If
numerator (i.e., current disposal cos ts

and surcharges) is incorrectIV inflated, BX
will be incorrectly inflated.NUREG-1307, at pgs. 5-6

5



BEST COPY AVAIE

How is Bx calculated for "Vendor Option"?

I*W. M~R Mn1 FR .mere: cism~~Ca~ d ~AW IP.L5/ 0C , 65033i1o~

wae~byzra, Iraikr 31')13xpsa~ne-m Udh~vboi
i*osr TW, *4%i a.eiW hT6; J- 1dte OamlAJ 'reso Ad , , assue A:

wed: r, :( :i % .iVos A L~efl ',de r io :: M)4 O,,t E puie t, llee p.n3lW h m

sN * Mini'A sfidti l ° ' 4' ' 1. . vj Eship• to •, UliSr,iC•, d sposal(ifI[' i :lp• (•i•c •Jl:@o~ll ,Tjh~is~ 1 rz :,e1 o

razii~sibM1e ~e~~cs as
cisciss' 9me, ,epr.Wen3req l ailx zer redeonknssbrrg swerai:s.
lT b:n :n ..LY/6:I6 ar d tl x rah. a ss id i d tn

ket'si-i• l-d IiM !A:es. "esS.:, I cortie I c !dd : dIardarnii,
.fd 01. Lpa 3 ti :lo h re Win.: NLRE., W i

Vendor Option Assumes:

• Clive rates applied to 60% of LLW volume

0 Barnwell rates applied to 40% of LLW
volume (for Atlantic Compact and
Generic Disposal Site)

0 Barnwell rates are higher than the Clive
rates

* The price difference between the "Direct
Disposal" and "Vendor Disposal" option
in Rev. 15 appears to be the pricing
difference between disposing of waste
at the Clive site (see Table A-3) versus
disposing of waste at a "Full-Service"
site priced like Barnwell (as opposed to
whether a waste vendor/processor is
actually involved in the disposal).

NUREG-1307, at pg. A-5 6



Table 2-1 Values of Bk as a Function of LLW BMial Site, Waste Vendor, and Yearý'
Bi Values for Washington B* Values for South Carolina Site B. Values for Gneric LLW

ste~ Atlantic CompactO Non-Atlantic Compad") DisposaqW

Direct Direct Direct D I .i. D irect D' # Direct DisposalDisosalc. Disposal i:r . Dispal i
Disposal with Vendors Disposa wth Vendrs with Vend

Year PWR BWR PWR BWR PWR BWR PWR BWR PWR BWR P "WR PWR BWR

2012 7.975 6.709 7-631 6.337 29.764 26.062 17.892 17.083 NA N NA NA 2, 26.062 17.892 17-083

2010 8.035 7.423 6.588 5.458 27.292 24.356 12.280 12.540 NA NA M 27.292 24.356 12.280 12540

2008 8.2&3 23.185 5.153 20.889 25.231 22.504 9.872 1 NA NA NA 25.231 22.504 9.872 11.198
2006 6.829 11.702 3.855 9.008 22.933 20.451 9.345 23 .813 8.683 10206 NA NA NA NA

2004 5.374 13.157 3.846 11.755 19.500 ;,.7f 7.790 '21.937 17.970 7.934 8.863 NA NA NA NA

2002 3.634 14.649 5.748 15.571 . 15.988 . 3 8.626 18.732 16.705 9.467 8.860 NA INA NA NA

(a) The values shown in thi e are de in Appendix B, with all values normalized to the 1986 Washington PWR and BWR values by
dividing the calculate cstr site md year by the Washington site burial costs calculated for the year 1986.
(b) Eflecte I e• on site no longer accepted waste rom outside the Northwest arid Rocky Mountain Compacts.
(c) E I e are based on whether a waste generator is or is not a member of the Atlantic Compact.

Ihe South Carolina site no longer accepted waste from outside the AtMantic Compact.
(e'B~f for the genenc site are assumed to be the same as that provided for the Atlantic Compact for lack of a better aftemative at this lire.

fective with NUREG-1307, Revision 15, this option assumes that 60% of the total waste volume is dspositioned using waste vendors ard he
Cive, Utah, disposal facility and the remainng 40% is disposlioned through dmi disposal at one of the two full-service disposal faclities. See
SecionA3.
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How was 60%/40% ratio derived?

Licensee-developed, site-specific cost
estimates

> These cost estimates were not
developed for the purpose of updating
NUREG-1307

* Interpretation of the data was necessary in
order to derive the 60%/40% assumption

* Appears that the data was interpreted to fit
the "Vendor" vs. "Direct" disposal paradigm
(i.e., if no vendor is explicitly referenced, then
direct disposal is assumed)

* BUT the "Vendor" vs. "Direct" distinction has
come untethered from the distinction that
actually drives pricing (i.e., disposal at Clive
versus disposal at a "Full Service" site like
Barnwell.

Problem:

* Through application of the 60%/40%
assumption, NUREG-1307 incorrectly
assumes that Class A LLW - which is clearly
designated for disposal at Clive - will instead
be disposed of at a facility that is priced like
the Barnwell facility. 8
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Does the 60%/40% assumption accurately reflect
how much it will cost to dispose of LLW? No.
" NUREG-1307 acknowledges that, in most cases,

Class A LLW not processed by vendors will be
directly disposed of at the Clive site.

• For example, NUREG-1307 notes that for Duane
Arnold 0% of waste would be processed via a
waste vendor, but that all Class A waste is
assumed to be direct disposed at the Clive site.

" So, for Duane Arnold, NUREG-1307 categorizes
100% of the LLW as "Direct Disposal" (see Table
A-4) - which assumes Barnwell pricing.

* Categorizing disposal of Class A LLW this way
contributed to derivation of the 40% "Direct
Disposal" estimate.

* Barnwell pricing is applied to that 40%, BUT in
reality - e.g., Duane Arnold - the great majority
of Class A waste attributed to "Direct Disposal"
will actually be disposed of at Clive.

* This type of discrepancy runs throughout Table
A-4

Actual "Clive" to "Full-Service" ratios for are on
the order of 95%/5%, not 60%/40%

NUREG-1307, at pg. A-4
9
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DecommisWsionig Cost Estimate Study Documemt No. MA9634
for the Duane Arnold Energy Center R&evision 1

3.4 Waste Diaposal

Class A Disposal Options and Rate

In accordance with the existing Life-of-Plant Disposal Agrccmcnt (Rcf. No. 8). all Class A waste
that mnetIL Lhc Clivt facility waste acceptance criteria is to be disposed of at Clive. All reported
waste disposal cosIts includc packaging. transportation, and any applicable surchargcs.

Class B and C Disposal Options and Rates

The question then becomes: what dispos~al rate is to be used in the decommissioning cost
csimatc for Ulas:s B and C LLRW and where is it to go? Since the cost estimat, is ha.cd on
current oT present day dollars, the disposal cost for Class B and C LLRW should be equivalent to
the cost that would be incurred if a nrw disposal facility were to bc ]iconscd and begun opcrationm
today EnuergySolri orto has je-viewed several studies dt-vweuped "n an attumpt tu quantify the
disposal costs associated with a new disposal facility constructed in today's environment- Based

on this revicew, it is knerigy•,.n4ptivrns' belicf that (.4a.s 1- and C, IIMW di..4posal rmtes hascd on
the published base rate and surcharge structure for the Bamwell facility is the most reaso-nable
approach. This approach is also based on the fact that NRC r equires utilities to update their
decommissioning cost estimates every five years so that changes in disposal options and c-osts
caui ti Iukr.i i[ttu CruunItL 12



Deciuarihaioning Cod IstlmattStudy
for the Duane Arnold Fmtrgy Centecr

Documaent No. K2AMM3

Rn-*imIon

Table 6-8
Scenario 2 Waste Disposal Volmes

(Cost RIclude3 Contingency - 2008 Deollsr)

$23,0Cliv Pricing___Assumed

in Estm e Conisen

$~~~4 ~ wit 5IE¶ phL(& 6ife-of (jfl

Disposa Agemn
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Table A-4 Disposition Destination of LLW Assumed In Preliminary Decommissioning Cost Estimates8 *

IClauz A,8, C &
GTCC Waist

0190oiI
Processed Wastal

Disposal T~ 
. .

p"Wrt of
Procsse

Purmt of~

PLANT TYPE NAAIT ETHOD DOCKT NO. ~ IO Vol=# Volwume140- t(MW*)T ACS~O (rbousands t. (Thousands ft) Ohu)
Braidwood JR MLII00 12024 1 -
1 )11112310

Scenario I OE:CON 114 192 0662-74% 32
SeenaNto 2 SX:STOR 106 2m3 4w- *. i% 32.12%.

Graidwood FWIR '152 5"357 ML10012024i -

]1/11i2310
Scenrwio I
Sce~naro 2

2-74%
SV.88% ZL12%

Byron I F/JR

Scenario 1
Scenauto 2

Byon 2 FWRA

52-17%
ST.51

G2111%
sf81I%

37A3%

Scenaro 1
Scenaio 2

Cooper

Scenaro 1
Scenailo 2,

Diablo F

Scenario I
Sveriio 2

bDabo FI
Canyon 2 FW

sceniuio 1
Scenario 2

5FZ 4239%
62.-M% W3

Nfm~e 0

Duan*
Arnod

Scenalo I
Scenmio2

Not -wal

to iall*

10.0m
I00X00%-

Hope Creek EWR
___________________________________________ 4

14



Attachment 5

NEI Comments on Revision 15, NUREG-1307

NUREG-1307, REv. 15, UPDATE

S.M. SHORT

J.A. GASTELUM

U.S. NUCLEAR REGULATORY COMMISSION

NRC PUBLIC MEETING

NOVEMBER 7, 2012



NUREGm;I307, Rev. 15, Update

S.M Short
A. a ste/urn

)j US.NRC
United Sim"e Nucltzar Regulatory C(ommissiom

-1 Po 'wg Peopl and the.Eirunmmenu
!



-)U US NRC
Unitied States Nuclear Regulatory C ommission

hPwiwtng People and the EnviroizmentDiscussion Topics

* Historical Development and Changes

* Rev. 13 Changes

* Rev. 14 Changes

* Rev. 15 Changes



j" U.S.NRC
Historical Development and Changes Unitedtm Peaps Nui a d R begulat ry om isint

0 NUREG-1307 first issued in July 1988
- Bi-annual report required by 10 CFR 50.75(c): provides updated LLW burial cost

coefficient (B)) in minimum decommissioning fund formula

- Basis for minimum decommissioning cost formula is provided in NUREG/CR-
0130 Addendum 4 (PWR) and NUREG/CR-0672 Addendum 3 (BWR), which are
in 1986 dollars

- First issue of NUREG-1307 updated Bx from 1986 to 1988 dollars

- Bx coefficients developed for 3 LLW disposal sites using available rate schedules
for each: Barnwell, U.S. Ecology (Washington), and U.S. Ecology (Nevada)

-1



X U.S.NRC
Ucited Siates Nuclear Regularory CommissionSubsequent Revisions Proteamg People and the Eran rvmment

" Revision 1, October 1989
* Revision 2, July 1991
• Revision 3, May 1993

- U.S. Ecology Nevada site closed and is no longer included in updates

- Barnwell imposes $220/ft3 out-of-region access fee and $74/ft 3 in-region access
fee

Revision 4, June 1994

Revision 5, August 1995
- U.S. Ecology restricts access to Northwest and Rocky Mountain Compacts

- Barnwell allows access for all states except Northwest and Rocky Mountain
Compacts

Revision 6, September 1996
Revision 7, November 1997 __

. . . . . . . . . . . . . . . . . . . . . . . . . .. .•



-) U.S.NRCUnited Stite's Nuclear Regulatory (Commiu, ion

Subsequent Revisions ,-Juowtmg zfoomtadlcEm

Revision 8, December 1998 (major update)
- Waste vendor option first added (to address significant overestimating of burial

costs due to assumption that all LLW is disposed of at Barnwell rates)

- NEI assists in obtaining price quotes from 5 waste vendors

- Yankee Rowe decommissioning data shows 63% of LLW shipped to waste
vendors (NUREG-1 307 analysis assumes 93-95%)

* Revision. 9, September 2000

Revision 10, October 2002
- Price quotes obtained for 3 vendors

* Revision 11, June 2005
- Price quotes obtained for 2 vendors

* Revision 12, 2007
- Price quotes obtained for 3 vendors

------------------------------



kU.S.NRC
United States Nuclear Regulatory, CommissionNUREG-1307, Revision 13 hotrnghpko••otheEn-,iro,,m

* November, 2008
* Barnwell closed to states outside of the Atlantic Compact

- Generic LLW disposal site added for first time.
- Costs assumed to be the same as for Barnwell

* Price quotes obtained for 3 vendors
* First time price quote obtained for EnergySolutions Utah disposal

facility (not used to avoid having to make major change in NUREG-
1307 methodology)

- &I&



-U.S.NRC
Uniied States Nucler Regulatory Coommission

NUREG-1307, Revision 14 ,vuefimg Peopl and the EnvWrnmwnemt

* November, 2010
* No price quotes obtained from vendors

Price quote obtained for EnergySolutions Utah disposal facility

* Based on available data, Bx for vendor option changed to use
EnergySolutions Utah facility data only

• Text added to Rev. 14 report indicating that the vendor option may
be further changed in the Rev. 15 update to reflect additional
information



StU.S.NRC
United States Nuclear Regulatory Commission

NUREG-1307, Revision 15 (Draft) Irwmg People sand •'"•,mrnmwt• ,

* No price quotes obtained from vendors
* Price quote obtained for EnergySolutions Utah disposal facility
* Based on available data, Bx for vendor option based on

EnergySolutions Utah facility data only
* Assumed 60% of LLW goes to waste vendors and 40% goes to

generic LLW site (Barnwell)
- Change made to further bring the formula decommissioning cost estimate into

alignment with site-specific decommissioning cost estimates (split reflects the
weighted average of the percentage of the total LLW volume going to vendors
based on data from the site specific decommissioning cost estimates - Table A-
4)

- Key Assumption: waste vendor volume is priced at EnergySolutions cost and all
other waste volume (i.e., that designated to go to directly to EnergySolutions
and/or Barnwell) is priced at Barnwell cost

...". -• •"I:•U



'\ U.S.NRC
C noUniced Smtes Nuclear Regulstory Commission

Conclusion ,a People En";;;;;

The vendor option in recent revisions of NUREG-1 307
underestimates the cost of decommissioning (when compared to
site-specific decommissioning cost estimates and actual costs
reported for NPPs that have completed decommissioning)
- Draft NUREG-1307, Rev. 15, attempts to better align the formula estimate and

the site-specific decommissioning cost estimates

Revising the vendor/full-service disposal ratio to be 95/5
recommended by NEI would make under estimation of
decommissioning costs by the formula even worse

•:- y.,I1A'•';•,-••'
- 4'.•- ' , ".. : ". ""



Sexton, Kimberly

From: BONANNO, Jerry [maiIto:jxbknei.orc1
Sent: Monday, December 03, 2012 11:01 AM

To: Sexton, Kimberly
Subject: RE: LLW Decommissioning

OK, thanks.

From: Sexton, Kimberly [mailto:Kimberly.Sexton~n nrc.govy
Sent: Monday, December 03, 2012 11:00 AM
To: BONANNO, Jerry
Subject: LLW Decommissioning

Hi Jerry,

I got your vm. Sorry I didn't get back to you last week - I was at a conference and just returned to the office today.

Mike Franovich is following the issue in our office and has the NEI comment letter. 'lhere's nothing else that we

need from NEI right now but if there is, I'll be sure to let you know.

'Ithanks,

Kimberly A. Sexton
Legal Counsel
Office of Commissioner William C. Ostendorff

U.S. Nuclear Regulatory Commission

(301) 415-3599 (office)
(b)(6) "(mobdc)

(301) 415-1757 (fax)
Kimberv.£ePvtonna n r-.cn

nuclear

FOLLOW US ON

You . . ;boo,_...
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Kock, Andrea

From: PHELPS, Suzanne (srp@nei.org]
Sent: Tuesday, December 04, 2012 1:41 PM
To: Kock, Andrea
Subject: RE: NEI Nuclear Fuel Supply Forum

You're very welcome. I'm happy to answer any questions at all. Thank you for your help.

Suzanne R. Phelps
Senior Project Manager, Fuel Cycle Policy and Programs

NUCLEAR ENERGY INSTITUTE
1776 I Street NW, Suite 400

Washington, DC 20006

www.nei.org

P: 202-739-8119

F: 202-533-0181

M :J (b)(6)

E: srp@nei.org

From: Kock, Andrea [mailto:Andrea.Kock@nrc.gov]
Sent: Tuesday, December 04, 2012 1:38 PM
To: PHELPS, Suzanne
Subject: RE: NEI Nuclear Fuel Supply Forum

Thank you

Andrea Kock
United States Nuclear Regulatory Commission
Policy Advisor for Materials
Office of Commissioner Ostendorff
301-415-2896

From: PHELPS, Suzanne [mailto:srp@nei.org]
Sent: Tuesday, December 04, 2012 1:32 PM
To: Kock, Andrea
Subject: RE: NEI Nuclear Fuel Supply Forum

Yes, that would be in addition to the 25 minutes.

Suzanne R. Phelps

Senior Project Manager, Fuel Cycle Policy and Programs

NUCLEAR ENERGY INSTITUTE
1776 1 Street NW, Suite 400

Washington, DC 20006

m(31



www.nei.org

P: 202-739-8119
F: 202-533-0181
MI (b)(6)

E: srp@nei.org

From: Kock, Andrea [mailto:Andrea.Kock(&nrc.gov]
Sent: Tuesday, December 04, 2012 1:25 PM
To: PHELPS, Suzanne
Subject: RE: NEI Nuclear Fuel Supply Forum

Thanks. And then there will be Q and A, right?

Andrea Kock
United States Nuclear Regulatory Commission
Policy Advisor for Materials
Office of Commissioner Ostendorff
301-415-2896

From: PHELPS, Suzanne [mailto:srp(6nei.org]
Sent: Tuesday, December 04, 2012 1:25 PM
To: Kock, Andrea
Subject: RE: NEI Nuclear Fuel Supply Forum

Roughly 25 minutes of remarks would be about right, but a little either way is fine.

Suzanne R. Phelps

Senior Project Manager, Fuel Cycle Policy and Programs

NUCLEAR ENERGY INSTITUTE

1776 I Street NW, Suite 400
Washington, DC 20006
www.nei.org

P: 202-739-8119

F: ý02,.33-0181
M:jI (b)(6)

E: srp@nei.org

From: Kock, Andrea [mailto:Andrea.Kock nrc.gov]
Sent: Tuesday, December 04, 2012 1:23 PM
To: PHELPS, Suzanne
Subject: RE: NEI Nuclear Fuel Supply Forum

Thank you Susan! Should the Commissioner plan to speak from 9:00-9:30? Or longer?

2



Andrea Kock
United States Nuclear Regulatory Commission
Policy Advisor for Materials
Office of Commissioner Ostendorff
301-415-2896

From: PHELPS, Suzanne [maiIto:srpDneioorg]
Sent: Tuesday, December 04, 2012 11:35 AM
To: Kock, Andrea
Cc: REDMOND, Everett
Subject: NEI Nuclear Fuel Supply Forum

Andrea,

Attached for your information is a very preliminary draft agenda for our January 30 Nuclear Fuel Supply Forum

Meeting. It is still quite fluid, and as of right now the only presentation I can guarantee besides Commissioner

Ostendorff is Alex Flint, our Senior Vice President for Governmental Affairs. He will speak immediately after

Commissioner Ostendorff. His observations on the Congressional outlook are always interesting and
enlightening, so Commissioner Ostendorff may be interested in staying long enough to hear that. Of course
he is welcome to attend as much of the remainder of the meeting as his schedule allows.

I expect to be locking down more presentations over the next week or so, and I will certainly keep you

informed as the agenda evolves. Thank you very much for your assistance. If you have any additional

questions, please let me know.

Best regards,

Suzanne R. Phelps

Senior Project Manager, Fuel Cycle Policy and Programs

NUCLEAR ENERGY INSTITUTE
1776 I Street NW, Suite 400

Washington, DC 20006

www.nei.org

P: 202-739-8119
F: 202-533-0181
M (b)(6)

E: srp@nei.org

3



Sexton, Kimberly

From:
Sent:
To:
Subject:

ZORN, Jason Dcz@nei.org]
Tuesday, December 11, 2012 11:33 AM
Sexton, Kimberly
REf (b)(6)

(b)(6)

From: Sexton, Kimberly [rnailto: Kimberly. Sexton@ flrc-gOV]
Sent- Tuesday, December 11, 2012 11:26 AM
To- ZORN, Jason
Subject: REJ (b)(6)

(b)(6)

From: ZORN, Jason [mailto:jcz@nei.org]
Sent: Tuesday, December 11, 2012 9:42 AM
To: Sexton, Kimberlv
Subject: REI (b)(6)

From: Sexton, Kimberly [mailto:KImberly.Sexton~nrc.aov]
Sent: Tuesday, December 11, 2012 9:33 AM

To: ZORN, Jason; Reddick, Darani
Subjectl (b)(6) I

(b)(6)

I



(b)(6)
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(b)(6)

Kimberly A. Sexton
Legal Counsel
Office of Commissioner William C. Ostcndorff
U.S. Nuclear Regulatory Commission
(301) 415-359 9 (office)

(b)(6) j(mobilc)
(301) 415-1757 (fax)
Kimberly.Sexton(Thnrc.gov

FOLLOW US ON
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Sexton, Kimberly_

Outside of Scope

From: BELL, Russ rmailto:rjbanei.org]
Sent: Tuesday, November 06, 2012 12:10 PM
To: Tappert, John
Subject: Letter on Changes during Construction

John,
Just wanted to follow up with you on our last conversation. We decided not to send a letter to the
Commission at this time on CDC. Instead, we sent the attached letter to Mike Mayfield as a follow-up
to our constructive interactions with the NRO staff on Oct. 18. We also had a good conversation with
with Glenn Tracy at the NPOC meeting on Oct. 25.

So this is just FYI.

Thanks,

Russ Bell
Director New Plant Licensing

Nuclear Energy Institute
1776 I Street NW, Suite 400
Washington, DC 20006
www.nei.org

P: 202-739-8087
F: 202-533-0105
E: ribcnei.org

nuclear
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NUCIIAR ENERGY INSTITUTE

Russell J. Bell

DIRECTOR

NEW PLANT UCENSING

NUCLEAR GENERATION DIVISION

November 1, 2012

Mr. Michael E. Mayfield
Director, Advanced Reactor Program
Office of New Reactors
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Subject; Changes During Construction

Project Number: 689

Dear Mr. Mayfield:

On July 17, 2012, the Nuclear Energy Institute' (NEI) provided for NRC staff review proposed

guidance for dealing with emergent changes during construction. The guidance is part of the
broader staff review of NEI 96-07, Appendix C, Guideline for Implementation of Change Control
Processes for New Nuclear Power Plants Licensed Under 10 CFR Part 52. We appreciate the staff's

feedback on the proposed emergent change guidance in public meetings on September 6,

September 20 and October 18, 2012. The purpose of this letter is to follow up on and reinforce key
points from the October 18 public meeting to assist the staff's continuing review.

As discussed with the staff, licensees are concerned that the current process for making emergent
changes during construction under 10 CFR Part 52 is proving challenging in the real world
construction environment and is not necessary to assure public health and safety. A workable
emergent change process is needed to avoid undue disruptions in the construction sequence.
Proposed industry guidance in Section 4.1.1.1 of NEI 96-07, Appendix C, provides that licensees

may, under emergent circumstances and provided that no license amendment is required, proceed
with construction to resolve a nonconformance or other emergent condition in parallel with any
required change to the licensing basis.

I NEI is the organization responsible for establishing unified nuclear industry policy on matters affecting the nuclear energy

industry, including the regulatory aspects of generic operational and technical issues. NEI'S members indude all utilities
licensed to operate commercial nuclear power plants in the United States, nuclear plant designers, major
architect/engineering firms, fuel fabrication facilities, materials licensees, and other organizations and individuals involved in
the nuclear energy industry.
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Response to NRC Comments on Constructing in Accordance with the COL

In a letter dated August 31, 2012, the NRC staff provided the following comments on the proposed
NEI guidance:

Continued construction is dependent upon the as-built plant correctly reflecting the
[current licensing basis] CLB. Corrections of as-built, emergent, non-conformances
with the CLB that are not reworked to reflect the CLB must be evaluated by the
licensee's processes and procedures to update the CLB, and obtain prior NRC
approval, if required, prior to the construction of the correction (repair or use-as-is).

Before commencing construction in accordance with a change to the CLB, including
changes intended to correct the CLB, the appropriate change process must be
completed as required.

The August 31 NRC comments did not provide a basis for the staff position. Since that time,
however, the staff has pointed to existing NRC regulations during public meetings on the subject.
Among the regulations cited by the staff are Section VIII.B.5.a of the design certification rules, 10

CFR 52.97(a)(1)(iii) and 10 CFR 50.10(c). NEI does not believe these or any other NRC regulations
preclude the emergent change process guidance proposed by industry. In particular,

9 Section VIII.B.5.a of the design certification rules does not constrain construction or the
timing of construction; it constrains departures from Tier 2 information, i.e., departures from
the licensing basis.

* While the Commission must find in accordance with 10 CFR 52.97(a)(1)(iii) that there is
reasonable assurance that the facility will be constructed and will operate in conformity with

the license, construction has numerous interim states, and there is no NRC requirement that
construction-in-progress conform at all times to the current licensing basis. Ultimately, per
10 CFR 52.97(b), verification of inspections, tests, analyses and acceptance criteria (ITAAC)
provides reasonable assurance that the facility has been constructed in conformity with the
license. During construction, licensee processes assure configuration control and that the
facility is constructed in conformity with the license.

0 10 CFR 50.10(c) requires only that no person may begin construction without a permit or
license. A COL holder complies with this requirement.

While not mentioned by the staff in connection with the regulatory basis for its position, the concept
of construction-in-progress is acknowledged in 10 CFR 52.99(b), which states:

With respect to activities subject to an ITAAC, an applicant for a combined license
may proceed at its own risk with design and procurement activities, and a licensee

may proceed at its own risk with design, procurement, construction, and
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preoperational activities, even though the NRC may not have found that any one of
the prescribed acceptance criteria are met.

Additionally, the licensing basis for a combined license includes the applicable change processes in
Part 50 and Section VIII of the referenced design certification rule as specified in 10 CFR 52.98.
During construction, licensees are considered to be in compliance with the license provided
construction is in accordance with the approved licensing basis, including changes/departures that
have been or are being made in accordance with the requirements of the applicable change
process(es). The license amendment request (LAR) process assures transparency to the public for all
changes/departures that require prior NRC approval.

NEI further believes the proposed industry guidance is consistent with the Preliminary Amendment
Request (PAR) process and the NRC's September 27, 2012, letter to Louisiana Energy Services, LLC,
on a similar issue concerning changes during construction.

Attributes of the Proposed Process for Emergent Changes during Construction

As discussed with the staff on October 18, 2012, NEI supports a process that protects public health
and safety, is consistent with NRC requirements and Commission policy, and enables COL holders to
efficiently construct their facilities under a Part 52 combined license. Key attributes of this process
include:

* Proper balance between design control and flexibility
* Configuration management and transparency for both NRC inspectors and licensees in

connection with pending changes
* Assurance that the facility is constructed in conformity with the license.

A key objective of the industry's proposed guidance is a sound, workable and sustainable process for
resolving emergent conditions (e.g., nonconformances) without undue disruptions in construction
work flow. While most changes to resolve emergent conditions do not require prior NRC approval
(i.e., license amendment), many impact design control document (DCD) Tier 2 or other licensing
basis information. The process for changing the licensing basis, including completing and
documenting the change/departure review, is disciplined and rigorous and can take days, or even
weeks, to complete depending on the change and factors related to the licensee's organizational
structure. As such, a process that does not permit construction to resolve an emergent condition in
parallel with a required licensing basis change is problematic in a dynamic construction environment.

Changes to resolve emergent conditions are a large and important category of changes during
construction of complex industrial facilities, and an efficient process for dealing with them is vital.
Delaying construction for days or weeks pending completion of a licensing basis change is neither
necessary nor appropriate for changes that do not require prior NRC approval.
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Under the industry-proposed guidance, a licensee may continue with construction activities to
resolve emergent conditions based on an approved engineering solution and an assessment of its
impact on the licensing basis-provided this assessment does not determine that an LAR is required.
This work is considered at-risk because it is performed in parallel with any required change to the
licensing basis, including completion and documentation of the change/departure review. If at any
point it is determined that a proposed change/departure requires prior NRC approval, the licensee
must submit an LAR and may submit a PAR. If a required LAR is ultimately denied by the NRC, the
licensee must return the facility to its current licensing basis. As discussed with the NRC staff,
licensee processes will assure configuration management and transparency of pending licensing
basis changes in support of NRC's continuing inspection activities.

We believe the industry's proposed process properly balances design control with the flexibility
needed in a dynamic construction environment, consistent with NRC requirements and Commission
policy. As licensees and the NRC encounter challenges associated with first-ever construction under
a Part 52 combined license, we appreciate the continued opportunity to engage the NRC staff to
ensure that the intended objectives of Part 52 are met in real-world application,

We trust this letter is helpful to the staff's consideration of the information we provided in the
October 18 public meeting. We look forward to receiving the staff's feedback and further
interactions as necessary to facilitate finalizing guidance on emergent changes during construction
and the whole of NE 96-07, Appendix C, for final NRC review and endorsement.

If you have any questions, please contact me or Kati Austgen (202-739-8068; kra@nei.org).

Sincerely,

Russell J. Bell

c: Mr. David B. Matthews, NRO/DNRL, NRC
Ms. Amy E. Cubbage, NRO/DARR/APOB, NRC
NRC Document Control Desk
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