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1. A licensing board was convened in 1973 to inquire 

into whether the continued operation of the Robinson nuclear 

plant -- which began running in 1970 -- was consistent with 
1/ 

the dictates of the National Environmental Policy Act.  

The belatedness of this inquiry resulted from the fact that 

the Atomic Energy Commission's earlier attempts to implement 

NEPA had proved inadequate. Calvert Cliffs' Coordinating Com

mittee v. AEC, 449 F.2d 1109 (D.C. Cir. 1971). As a conseauence, 

all agency action taken within twenty months of NEPA's enactment 

1/ The nuclear plant in issue here is the second unit on the 
Robinson site; the first is a relatively small fossil-fuel 
facility.  
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-- including the licensing of Robinson to operate -- had to 
2/ 

be reevaluated.  

Owing to a combination of circumstances, it has taken 

nearly the remainder of the decade to accomplish this for 

the Robinson plant. The AEC/NRC staff did not complete the 
3/ 

Final Environmental Statement until 1975. By then, the 

owner of the Robinson facility had applied for permission 

to take the plant to its "stretch" capacity; i.e., it was 

seeking an amendment to the operating license to raise the 

allowable maximum power level from 2200 to 2300 megawatts 

thermal (or from 700 to 730 megawatts electric).  

An intervenor requested a hearing in connection with 

both (1) the environmental review of plant operation and (2) 

the proposed increase in power level. His interest in both 

proceedings stemmed from his ownership of property located, 

like the plant, on man-made Lake Robinson. His sole conten

tion focused on the fact that the plant's operation (With 

"once-through" cooling) would increase the temperature of 

the lake and would, he said, have an adverse impact upon the 

2/ See 10 C.F.R. (1973 ed.) Part 50, Appendix D.  

3/ The "Notice of Opportunity for Hearing" which preceded the 
convening of the Board was published on July 18, 1973 (38 Fed.  
Reg. 19148). That notice had awaited the completion of a 
draft environmental statement, published in April, 1973.



0 0 
-3

aquatic environment in general and upon his use and enjoyment 

of the lake in particular.  

4/ 
The two proceedings were consolidated and, after the 

FES was published, the Licensing Board launched a wide-ranging 
5/ 

inquiry into the subject of the facility's discharge of heat.  

After conducting several days of hearings in the late summer 

of 1975, that Board indicated that it had serious difficulty 

with the applicant's and staff's position that there was no 

need for supplemental or "closed-cycle" cooling; it thereupon 
6/ 

decided to reopen the record.  

Shortly thereafter (in May 1976), the applicant asked that 

the NRC proceeding be delayed pending a ruling from the Environ

mental Protection Agency on a requested exemption from that 
7/ 

Agency's thermal discharge limitations. Acceding to this 

request (which the staff had supported), the Board below took 

4/ CLI-74-34, 8 AEC 373 (1974).  

5/ At the time, prior to EPA's full implementation of the 
Federal Water Pollution Control Act Amendments of 1972, 
this subject was a fit one for Board consideration. See, 
e.g., Philadelphia Electric Co. (Peach Bottom Units 2 and 3), 
ALAB-216, 8 AEC 13, 37-59, reversed-in part on other grounds, 
CLI-74-32, 8 AEC 217 (1974).  

6/ See the Board's unpublished March 23, 1976 Memorandum 
and Order, pointing out a number of deficiencies in the 
evidence presented by the applicant and staff.  

7/ The exemption request had been pending for some time, but 
the applicant had not yet filed with EPA the required report 
of the results of its monitoring program.
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no further substantive action in the proceeding for a year 

and a half. During the time that this de facto suspension 

was in effect, the intervenor disposed of his property on the 

lake and withdrew from the litigation, leaving the case uncon

tested.  

EPA eventually granted the requested exemption in late 

1977, finding that there was no need for additional cooling 

in order to meet the statutory objective of "assurling] the 
8/ 

protection and propagation" of the Lake Robinson ecology.  

Thereafter, the Board held an additional hearing; this was 

followed on June 19, 1978 by a partial initial decision announc

ing, inter alia, that the Board's own appraisal of the water 

quality situation conflicted with EPA's judgment but that, as 

it read Commission precedent, EPA's decision was binding upon 
9/ 

it.  

This decision did not end the Board's involvement. To 

be sure, under the rules governing operating license proceedings, 

it was required to consider only contested matters. 10 C.F.R.  

2.760a. But it had the right in certain circumstances to take 

8/ See Federal Water Pollution Control Act, 33 U.S.C. 1326.  

9/ LBP-78-22, 7 NRC 1052, 1062-64. Accordingly, the Board 
did not consider whether any modifications to the cooling 
system would be justified on a cost-benefit basis. Id. at 
1064, fn. 53. All it was allowed to do was to decide how 
the adverse impacts of the thermal discharge affected the 
overall cost-benefit balance for the plant. Ibid.
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up other issues on its own. Ibid. Rather than make a hasty 

judgment on that score, the Board prudently awaited the com

pletion of all the staff safety analyses. Then, after reviewing 

them, it asked the staff for certain additional information.  

Only after studying all the papers thus before it did the Board 

determine that no additional matters required its formal atten

tion. Accordingly, in an unpublished order dated June 26, 1979, 

it terminated the proceeding.  

2. No exceptions to the Licensing Board's decrees having 
10/ 

been taken, we have reviewed the case on our own initiative.  

We find no fault with that Board's handling and eventual reso

lution of the thermal discharge question. Indeed, we commend 

the Board on two counts: first, for the thoroughness of its 

initial probe into the magnitude of the environmental threat 

posed by the dumping of waste heat into Lake Robinson; and 

second, for later dutifully subordinating its own carefully 

considered view of the situation to EPA's controlling decision.  

The Board believed the latter step was compelled. But 

we doubt that the point is governed, as the Board thought, by 
11/ 

the Commission's Seabrook decision. Rather, it appears to us 

that the Commission .left:the question open, Our own subse

quent decisions have, however, spoken to the subject. We think 

10/ In an unpublished order dated July 17, 1978, we deferred 
our review of the Board.'s partial initial decision pending 
its final action. After that occurred, we extended our 
time to review the entire proceeding.(see our unpublished 
order issued August 7, 1979).  

11/ See 7 NRC at 1063-64, citing Public Service Co. of New 
Hampshire (Seabrook Units 1 and 2), CLI-78-1, 7 NRC 1 (1978).
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it appropriate to review this important subject once more in.  

this case, because the Board below was obviously troubled 

by the notion that it is bound by EPA decisions on water-re

lated matters that cannot be squared with its own perception 

of the evidence.  

Through the years, we have had occasion to trace the 

extensive changes that have taken place in this Commission's 
12/ 

responsibilities in the water quality area. In short, we 

have indicated that once EPA assumed its full role under the 

Federal Water Pollution Control Act Amendments of 1972, there 
13/ 

would, by virtue of Section 511(c)(2) of that Act, be little 

left for this agency to do in that sphere. Taking this approach 

in Seabrook after EPA completed its task of passing judgment on 

that plant's proposed once-through cooling system (ultimately 

approving it), we held that we were justified in accepting 

EPA's findings on the nature and the extent of the cooling 

system's effect upon the aquatic environment. ALAB-422, 6 NRC 

33, 69-71 (1977). As we there stressed, we accepted EPA's 

findings without any independent inquiry of our own into their 

12/ See Peach Bottom, ALAB-216, supra, 8 AEC at 46-56 (1974); 
Public Service Co. of New Hampshire (Seabrook Units 1 and 
2), ALAB-366, 5 NRC 39, 48-58 (1977), affirmed, CLI-77-8, 
5 NRC 503, 508-09 (1977); see also CLI-78-1, 7 NRC 1, 24
26 (1978).  

13/ 33 U.S.C. 1371(c) (2).
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foundation. Id. at 71.  

The Commission affirmed our Seabrook decision in this 

respect without speaking as broadly as we had. CLI-78-1, 7 

NRC 1, 23-29 (1978). Specifically, while agreeing with our 

general analysis of the statutory scheme (id. at 24-26), it 

held simply that "we should not go behind EPA's determinations 

unless compelled to do so" (id. at 28). (In the circumstances 

of the particular case, it found no such compulsion.) And 

the Commission did not decide that even that much deference 

would be paid to EPA decisions made in other contexts. That 

is, the Commission noted that there was no question then 

before it "as to how to treat other EPA actions reached through 

other [types of] proceedings" and expressly declined to speak 

to such questions (id. at 28, fn. 42).  

As we read the totality of its Seabrook opinion, the Com

mission left open the possibility that a Board could refuse 

to follow EPA's lead in water-related matters. In the case 

now before us, the Board below stated explicitly that it did 

not agree with EPA's determination on the impact of the heat 

to be discharged from the plant. 7 NRC at 1064, 543. The 

case thus turns upon whether the Board was right in deferring 

entirely to EPA's judgment; this leads us to reexamine the 

question the Commission left open.
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Since Seabrook, we have discussed this general subject 

on two other occasions. In both instances, we followed the 

course first charted in Seabrook. See Tennessee Valley 

Authority (Yellow Creek Units 1 & 2), ALAB-515, 8 NRC 702 

(1978); and Philadelphia Electric Co. (Peach Bottom Unit 3), 

ALAB-532, 9 NRC 279 (1979).  

We need not repeat at length here what was said in 

those decisions. Suffice it to recall that in Yellow Creek, 

after an exhaustive analysis of the Water Act's legislative 

history (8 NRC at 706-12), we explained that it provided the 

following lessons (id. at 712-13): 

The first is that the spread of Federal responsi
bility for water quality standards and pollution 
control among the various licensing agencies, which 
resulted from the reading given NEPA by the Calvert 
Cliffs court, has been curtailed. That responsibility 
is shifted to EPA as its exclusive province. The 
second is that the mandate to acquire "expertise" in 
developing, setting, and enforcing effluent limitations 
and water quality standards is also given to EPA; fed
eral licensing agencies are to rely on that agency when 
such matters are involved and not develop duplicate 
expertise on their own. Third, those agencies are not 
to "second-guess" EPA by undertaking independent anal
yses and setting their own standards in this area. And, 
finally, given the pointed Congressional comments cited, 
NRC, as statutory successor to the AEC, is unmistakably 
bound by those strictures.  

To be sure, in deciding whether to license specific 
projects, each agency must continue to weigh any re
sulting degradation of water quality in its NEPA cost
benefit balance. Section 511(c)(2) does not change 
this obligation. Rather, its intendment is to limit 
those agencies' NEPA roles to that balancing, leaving 
the substantive regulation of water pollution in EPA's 
hands.
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On the basis of this analysis, we held squarely "that NRC 

may not undercut EPA by undertaking its own analyses and 

reaching its own conclusions on water quality issues already 

decided by EPA." 8 NRC at 715.  

Although Peach Bottom did not present the same type of 

question and thus did not require extensive comment, we 

did not there depart from the rationale expressed in Yellow 

Creek. ALAB-532, supra, 9 NRC 279. And nothing we have 

learned since then would cause us to alter our thinking. If 

anything, events teach that the staff and Boards can best expend 

their limited resources by concentrating on those questions which 

only this Commission can handle, rather than by duplicating 

the efforts of a sister agency in a field peculiarly within 

that agency's competence. This is fully consistent with statu

tory mandates, for Congress stressed in the amended Water Act 

that it was to be implemented in a way that would avoid "need

less duplication. lU/ 

In sum, Congress has designated EPA the Federal guardian 

of the quality of the nation's waters. That agency's decisions 

14/ 33 U.S.C. 1251(f), which reads as follows: 

It is the national policy that to the maximum 
extent possible the procedures utilized for im
plementing this Act shall encourage the drastic 
minimization of paperwork and interagency decision 
procedures, and the best use of available manpower 
and funds, so as to prevent needless duplication 
and unnecessary delays at all levels of government.
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may turn out to be wrong in particular cases. But the remedy 

-- as the Licensing Board properly appreciated -- is not for 

us to substitute our judgment for EPA's. We are bound to take 

EPA's considered decisions at face value, and simply to factor 

them into our cost-benefit balance. The Board below acted 

correctly in doing so.  

3. The Board below, after considerable thought (see pp.  

4-5, supra), found that no uncontested matters were of such 

a serious nature as to warrant its formal attention. We have 

no difficulty accepting its conclusion, particularly in light 

of the fact that the staff advised the Board that no safety 

questions arising from the Three Mile Island accident would 

be made more serious by increasing the power level in the 

manner proposed (from 700 to 730 megawatts). Because the juris

diction of the Board below and of this Board over safety matters 

extends here only to the proposed power increase, we do not 

examine to any other extent the implications of Three Mile 

Island.  

4. Accordingly, we affirm the decision below except 

insofar as it dealt with the question of the environmental 

effects of radon emissions attributable to the mining and 

milling of uranium to fuel the plant. In line with the
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practice followed in earlier licensing cases that have 
15/ 

reached us, our final disposition of this matter will 

abide the completion of the special proceeding, now pending 
16/ 

before us, devoted to the radon question.  

It is so ORDERED.  

FOR THE APPEAL BOARD 

C. J-In Bishop 
Secre ary to the 
Appeal Board 

15/ See, e q., Virginia Electric and Power Co. (North Anna 
Units 1 and 2), ALAB-491, 8 NRC 245, 250 fn. 12 (1978); 
Tennessee Valley Authority (Yellow Creek Units 1 and 2), 
ALAB-515, 8 NRC 702, 715 (1978).  

16/ See Philadelphia Electric Co. (Peach Bottom Units 2 and 3), 
ALAB-480, 7 NRC 796 (1978); ALAB-509, 8 NRC 679 (1978); 
ALAB-540, 9 NRC 428 (1979), reconsideration denied, ALAB-546, 
9 NRC (May 8, 1979); ALAB-562, 10 NRC (September 10, 
1979); and ALAB-566, 10 NRC (October 11, 1979).


