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NUCLEAR INNOVATION NORTH AMERICA LLC’S MOTION FOR LEAVE  

TO REPLY TO NRC STAFF ANSWER TO INTERVENORS’ PETITION FOR REVIEW 
OF LBP-14-03 

 
 Nuclear Innovation North America LLC (“NINA”) respectfully moves the Commission 

pursuant to 10 C.F.R. § 2.323 for leave to file the attached Reply to the NRC Staff’s Answer to 

Intervenors’ Petition for Review of LBP-14-03 in this proceeding.1  As demonstrated below, 

NINA seeks leave to submit the Reply solely to respond to new arguments raised in the Staff 

Answer that were not presented in Intervenors’ Petition.  

 The Commission should grant NINA leave to file the attached Reply as a matter of 

fundamental fairness given the purpose, content, and timing of the Staff Answer.  This Motion is 

consistent with Commission precedent regarding leave to file in such circumstances, and is 

unopposed by the other parties. 

                                                 
1  On May 5, 2014, Intervenors filed a petition for review of the Atomic Safety and Licensing Board’s 

(“Board”) Third Partial Initial Decision, LBP-14-03 (Apr. 10, 2014) in this proceeding for issuance of 
combined licenses for South Texas Project Units 3 and 4.  Intervenors’ Petition for Review of Licensing 
Board Memorandum and Order LBP-14-03 (May 5, 2014) (“Petition”).  Both NINA and the Nuclear 
Regulatory Commission (“NRC”) Staff filed answers to the Petition on May 30, 2014.  Nuclear Innovation 
North America LLC’s Answer Opposing Intervenors’ Petition for Review of LBP-14-03 (May 30, 2014); 
NRC Staff Answer to Intervenors’ Petition for Review of the Licensing Board’s Partial Initial Decision on 
Contention FC-1 (May 30, 2014) (“Staff Answer”). 
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 With respect to purpose, the Staff Answer argues in favor of Commission review of LBP-

14-03, in which the Board resolved Contention FC-1 regarding foreign ownership, control, or 

domination in favor of NINA.  Although the Staff Answer takes no position on whether the 

Board decision should be reversed, the Staff’s argument for Commission review is clearly 

adverse to NINA’s interests in this proceeding and therefore an appropriate subject for a 

response from NINA given the Board’s decision in NINA’s favor.   

 With respect to content and timing, the Staff Answer raises a new argument not contained 

in the Petition; namely, that the Board’s factual findings on foreign financial control present a 

novel issue of law and policy.2  NINA received the Staff Answer on May 30, 2014, after NINA 

filed its own answer to Intervenors’ Petition.  Therefore, NINA has had no previous opportunity 

to address the new arguments made in the Staff Answer.  NINA also was not in a position to 

reasonably anticipate such an argument in its previously filed answer, because the Staff elected 

not to file for review of the Board decision even though the Board ruled against the Staff in LBP-

14-03.   

 With respect to precedent, the Commission stated as follows in response to a similar 

request to file a reply to an answer to a petition for review in Indian Point:  “We permit filings 

not otherwise authorized by our rules only where ‘necessity or fairness dictates.’”3  As 

                                                 
2  See Staff Answer at 1 n.2, 14, 23; Petition at 23-24.  Contrary to the Staff’s suggestion, see Staff Answer at 

1 & n.2, 14, 23, Intervenors do not present their challenge to the Board’s factual findings on financial 
control as an important question of law or policy.  See Petition at 19-24.  If Intervenors make any argument 
beyond their factual challenge, it appears to concern the Board’s focus on nuclear safety, security, or 
reliability, which is quite different from the Staff’s argument.  See id. at 23-24. 

3  Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 & 3), CLI-11-14, 74 NRC 801, 
807 (2011) (quoting U.S. Dep’t of Energy (High-Level Waste Repository), CLI-08-12, 67 NRC 386, 393 
(2008)). 
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demonstrated above, such circumstances are present here.  Accordingly, NINA should have the 

opportunity to respond briefly to the new arguments raised by the Staff. 

 Intervenors and the NRC Staff, who were contacted by NINA regarding this Motion, do 

not object to the Motion, provided that NINA’s Reply conforms to the requirements for replies as 

provided in 10 C.F.R. § 2.341(b)(3).  The attached Reply so conforms, given that it is limited to 

five pages and is filed within ten days of the Staff Answer. 

 
Respectfully submitted, 
 
 
Executed in Accord with 10 C.F.R. § 2.304(d) 
Steven P. Frantz 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phone:  202-739-3000 
Fax:  202-739-3001 
E-mail: sfrantz@morganlewis.com 

 
Counsel for Nuclear Innovation North America LLC 
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NUCLEAR INNOVATION NORTH AMERICA LLC’S REPLY TO NRC STAFF 
ANSWER TO INTERVENORS’ PETITION FOR REVIEW OF LBP-14-03 

 
 Nuclear Innovation North America LLC (“NINA”) submits this Reply to respond to new 

arguments raised by the NRC Staff in its Answer to Intervenors’ Petition for Review of LBP-14-

03 in this proceeding.1  In its findings of fact in LBP-14-03, the Board rejected the Staff’s and 

Intervenors’ argument that Toshiba America Nuclear Energy Corporation (“TANE”) has 

financial control over NINA by virtue of TANE’s loans to NINA and its associated rights.  The 

Board found “no evidentiary support” in the record for such financial control, stating that “such 

alleged control is entirely speculative.”2  The Staff Answer claims that the Board’s decision on 

financial control is “without governing precedent and raises a substantial and important question 

of law and policy.”3  As discussed below, the Staff’s argument is without merit. 

                                                 
1  On May 5, 2014, Intervenors filed a petition for review of the Atomic Safety and Licensing Board’s 

(“Board”) Third Partial Initial Decision, LBP-14-03 (Apr. 10, 2014) in this proceeding for issuance of 
combined licenses for South Texas Project Units 3 and 4.  Intervenors’ Petition for Review of Licensing 
Board Memorandum and Order LBP-14-03 (May 5, 2014) (“Petition”).  Both NINA and the Nuclear 
Regulatory Commission (“NRC”) Staff filed answers to the Petition on May 30, 2014.  Nuclear Innovation 
North America LLC’s Answer Opposing Intervenors’ Petition for Review of LBP-14-03 (May 30, 2014) 
(“NINA Answer”); NRC Staff Answer to Intervenors’ Petition for Review of the Licensing Board’s Partial 
Initial Decision on Contention FC-1 (May 30, 2014) (“Staff Answer”). 

2   Nuclear Innovation North America LLC (South Texas Project Units 3 & 4), LBP-14-03, 79 NRC __, slip 
op. at 41, 51 (Apr. 10, 2014 ). 

3   Staff Answer at 14.   
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The Board found TANE’s rights and loans to NINA to be consistent with the Atomic 

Energy Act’s (“AEA”) restriction on foreign ownership, control, or domination (“FOCD”).  In so 

doing, the Board cited to Commission case law, NRC practice, and the Standard Review Plan 

(“SRP”) guidance on FOCD.4  All of these recognize that significant foreign funding is 

permissible if safeguards are in place to ensure U.S. control over matters of nuclear safety, 

security, or reliability.  Accordingly, the Board’s decision raises no new legal or policy issues 

and does not warrant review.     

As described by the Board, potential foreign control and domination issues arising from 

financing have long been addressed by Commission guidance and precedent.  These issues were 

first addressed in the SEFOR case,5 where the Commission approved substantial foreign 

investment and management participation.6  Similarly, the FOCD SRP squarely addresses the 

issue of substantial foreign financial investment within the FOCD context and allows such 

investment in the absence of nuclear safety, security, or reliability concerns.  As the Board 

emphasized, the FOCD SRP makes clear that “a foreign entity may provide more than fifty 

percent of the funding for a project” consistent with the FOCD restriction.7   

Whether a foreign investor’s financial support of an applicant presents nuclear safety, 

security, or reliability concerns is a factual finding that can be made (and was made) by applying 

the guidance set forth in the FOCD SRP, the SEFOR case, and the wealth of precedent found in 

the NRC’s FOCD evaluations over the years.  These evaluations include a number of license 

transfer cases involving substantial foreign investment and participation much greater than at 

                                                 
4  S. Tex. Project, LBP-14-03, slip op. at 44-48. 
5 Gen. Elec. Co. (Southwest Experimental Fast Oxide Reactor (SEFOR)), 3 AEC 99 (Commission 1966). 
6    See S. Tex. Project, LBP-14-03, slip op. at 10-14 (citing SEFOR, 3 AEC at 101). 
7 S. Tex. Project, LBP-14-03, slip op. at 45 (emphasis added).  
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issue in this case, such as AmerGen (50% foreign ownership of operating licensees), 

Constellation (50% foreign ownership of operating licensees), and New England Power and 

PacifiCorp (100% foreign ownership of minority non-operating owners).8  Using such examples, 

SEFOR, and the FOCD SRP, the Board in this case conducted a thorough factual analysis of the 

financial control issue and found no financial control by TANE.9   

It is also well established that control over decisions concerning nuclear safety, security, 

or reliability - - and not foreign financial participation divorced from such considerations - - 

should be the focus of the FOCD analysis.  The Staff agrees that the focus on nuclear safety, 

security, or reliability is correct.10  The Staff suggests, however, in a situation involving foreign 

financial control, a negation action plan will be ineffective if it includes corporate governance 

and nuclear decisionmaking controls but does not include other types of financial mitigation 

measures.11     

The Staff’s position is contrary to SEFOR and the FOCD SRP.  As the Board correctly 

summarized, if an applicant is able to “successfully wall off the foreign entity from influencing 

the applicant’s decision-making regarding nuclear safety, security, and reliability concerns, then 

                                                 
8  See, e.g., Direct Testimony of Applicant Witnesses Samuel J. Collins and Robert S. Wood Regarding 

Contention FC-1 Q&A 55 (Exh. STP000037) (providing tables comparing NINA to other examples where 
the NRC has approved foreign participation in U.S. nuclear power plant projects).  

9 See, e.g., S. Tex. Project, LBP-14-03, slip op. at 18-20 and 40-45. 
10 Staff Answer at 10-13. 
11  See id. at 18.  The Staff relies heavily on Section 4.4 of the FOCD SRP for support.  That section lists 

examples of negation measures an applicant can use to preclude foreign control through financial means, 
such as termination of loan agreements.  By incorrectly treating this list essentially as requirements and 
discounting the non-financial mitigation measures listed in that section, the Staff makes a circular 
argument.  The Staff acknowledges that the FOCD SRP permits significant foreign financial participation, 
but then suggests that the FOCD SRP requires the elimination of the foreign financing to prevent FOCD.  
Id. at 18-19, 22.  The Staff Answer at 21 suggests the use of a trust as a means of negating financial control; 
in response, NINA’s Chief Executive Officer explained that the existing arrangements involving TANE are 
similar to a trust.  Rebuttal Testimony of Applicant Witness Mark A. McBurnett Regarding Contention FC-
1 at 23 (July 22, 2013) (Exh. STPR00091). 
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the AEA’s prohibition on foreign control or domination will not stand in the way of the applicant 

seeking a license.”12   

The Board evaluated TANE’s financial participation in NINA by looking at this nexus 

between TANE’s loans and nuclear safety, security, or reliability.  The Board first examined the 

Staff’s and Intevenors’ allegations that TANE has exercised control over NINA’s nuclear safety, 

security, or reliability decisions through the use of financial levers, and then the Board examined 

the Staff’s and Intervenors’ allegations that TANE could exercise such control as a result of such 

levers.  The Board rejected all of these allegations after examining the evidence.  The Board 

found no examples where TANE had sought to exercise control over NINA by virtue of TANE’s 

current funding and, based on NINA’s corporate governance provisions, found no “corporate or 

contractual methods” by which TANE could exercise control over a decision related to nuclear 

safety, security, or reliability.13  In any event, the Board found that NINA’s Negation Action 

Plan “sufficiently negates any potential FOCD concerns.”14 

Rather than establishing new law or policy, the Board applied existing law and policy 

correctly.  The Staff’s argument that the Board’s treatment of the financial control issue “delved 

into an area not dealt with explicitly in the AEA or the Commission’s regulations, and with 

                                                 
12  S. Tex. Project, LBP-14-03, slip op. at 49.  At the evidentiary hearing, NINA’s expert witness Mr. Robert 

Wood, a former NRC Staff member who participated in the drafting of the FOCD SRP, explained that the 
examples in Section 4.4 “have to have some sort of nexus to . . . common defense and security and public 
health and safety. . . . We could have a situation . . . where a loan agreement might give some power to the 
lender that would enable them to control in some way the applicant or the licensee.  But there has to be that 
nexus.  If it’s just a loan, the NRC in the past has accepted all sorts of creditor relations, and that’s governed 
under 50.81 where you can have someone providing the bulk of financing but has absolutely no control 
over the actual licensee.”  Tr. at 2024. 

13 S. Tex. Project, LBP-14-03, slip op. at 44; see also NINA Answer at 21. 
14  S. Tex. Project, LBP-14-03, slip op. at 51. 
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largely undeveloped Commission precedent”15 is incorrect given SEFOR, the FOCD SRP, and 

past NRC practice.  The Staff’s position boils down to an attempt to challenge the Board’s 

factual findings by recharacterizing findings of fact about the absence of TANE’s financial 

control over NINA as novel questions of law and policy.  Accordingly, there is no reason to 

review the Board’s decision on financial control, which is solidly based on the law and the 

evidence in this case.  

Respectfully submitted,  
 
Executed in Accord with 10 C.F.R. § 2.304(d) 
Steven P. Frantz 
John E. Matthews 
Stephen J. Burdick 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phone:  202-739-3000 
Fax:  202-739-3001 
E-mail:  sfrantz@morganlewis.com 

 
Counsel for Nuclear Innovation North America LLC 
 

Dated in Washington, D.C. 
this 9th day of June 2014

                                                 
15  Staff Answer at 14 (citing SEFOR, 3 AEC 99).       
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CERTIFICATE OF SERVICE 

I hereby certify that on this date a copy of “Nuclear Innovation North America LLC’s 

Reply to NRC Staff Answer to Intervenors’ Petition for Review of LBP-14-03,” together with a 

copy of NINA’s accompanying “Motion for Leave to Reply to NRC Staff Answer to 

Intervenors’ Petition for Review of LBP-14-03,” was submitted through the NRC’s E-filing 

system. 

 

 
Signed (electronically) by Stephen J. Burdick 
Stephen J. Burdick 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phone:  202-739-5059 
Fax:  202-739-3001 
E-mail:  sburdick@morganlewis.com 

Counsel for Nuclear Innovation North America LLC 
 

 

 


