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       May 30, 2014 
 
Mr. David J. Wrona, Chief     
United States Nuclear Regulatory Commission 
Environmental Review and Guidance Update Branch 
Division of License Renewal 
Washington, D.C. 20555-0001 
 

Re:  Consistency of the Indian Point Nuclear 
Generating Units Nos. 2 and 3 (IP2, LLC 
and IP 3, LLC), License Renewal 
Application with New York State Coastal 
Management Program  

 
 
Dear Mr. Wrona, 
 
 This letter responds to your correspondence dated December 6, 2013 to George Stafford, New 
York State Deputy Secretary of State, requesting consultation pursuant to 15 C.F.R. § 930.51 regarding 
the federal consistency review of the license renewal application for Indian Point Nuclear Generating 
Unit Nos. 2 and 3 (IP2 and IP3 respectively). These facilities are owned and operated by Entergy 
Nuclear Indian Point 2, LLC and Entergy Nuclear Indian Point 3, LLC, and Entergy Nuclear Operations, 
Inc. (Entergy). You have asked the New York State Department of State (NYSDOS) to answer six (6) 
questions about the federal consistency process as it relates to the IP2 and IP3 License Renewal 
Application, which is pending before your agency.  
 

NRC’s questions are premised on the applicability of a federal-state consultation envisioned in a 
federal regulation, 15 C.F.R. § 930.51(e). The consultation process only arises in the context of a federal 
license renewal when the original license was previously reviewed for federal consistency by the State 
agency and the renewal will cause an effect on any coastal use or resource “substantially different” than 
that originally reviewed by the State agency. 15 C.F.R. § 930.51(b)(3) and (e). In her August 8, 2102 
letter to NRC’s Eric Leeds, then NYSDOS General Counsel Susan L. Watson indicated that NYSDOS is 
the sole designated State agency1 authorized to conduct consistency reviews of federal agency activities 
pursuant to the federal Coastal Zone Management Act (CZMA). Because IP2 and IP3 have never been 
reviewed for consistency by this agency, NYSDOS takes the position that 15 C.F.R. § 930.51(e) is 

                                                 
1 L.1975, c. 464, § 47. The State Legislature appointed NYSDOS the “single State agency” to accept federal funding to 
prepare and administer the NYS CMP. The “State agency” is defined at 15 C.F.R. § 930.11(o). NYSDOS is the only 
designated “State agency” to review federal agency applications for federal consistency.  
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inapplicable and that interagency consultation is not warranted. Nonetheless, as a matter of courtesy, 
NYSDOS will answer NRC’s questions.  

 
In accordance with the CZMA and the regulations promulgated by National Oceanic and 

Atmospheric Administration (NOAA), no New York State agency, except NYSDOS, has the authority 
to review the federal consistency of IP2 and IP3’s operating license or operating license renewal 
applications under the CZMA. As the pointed out in NOAA’s commentary when it revised the federal 
consistency regulations in 2000: 

 
Section 930.6(c) is added to clarify the role of the single State agency for coordinating 
federal actions and the State agency's responsibility to apply all relevant enforceable 
policies when conducting consistency reviews. 

Further, NOAA's program approval regulations require a single State agency charged 
with implementing federal consistency, section 923.53(a)(1), as does the existing 
federal consistency regulation, section 930.18. The need for a designated State 
consistency agency is to ensure: uniform application of a State's management program 
policies, efficient coordination of all management program requirements, 
comprehensive coastal management review, that all relevant enforceable policies are 
considered for a federal consistency review, that public participation requirements are 
met, and that there is a single point of contact for Federal agencies and the public to 
discuss consistency issues. The State agency coordinates consistency reviews, issues 
concurrences and objections, coordinates with Federal agencies, provides guidance on 
complying with the consistency requirement, handles appeals to the Secretary and 
mediation requests, etc. The State agency may rely on the expertise of other State 
agencies, but other State agencies may not be the designated State agency for 
consistency reviews, decisions, etc.2 

 
Federal consistency reviews were not conducted for the original IP operating licenses, which 

predated the approval of New York’s CMP in 1982. Here, the consistency review obligation applies to 
Entergy’s IP license renewal applications. Thus, Entergy’s federal consistency certification is being 
reviewed in accordance with 15 C.F.R. § 930.51(b)(1), which requires that “[r]enewals and major 
amendments of federal license or permit activities not previously review by the State agency” are to be 
reviewed for federal consistency review in accordance with 15 C.F.R Part 930 subpart D. In 
commenting on revised federal consistency regulations in 1979, NOAA commented: 

 
Paragraph (b) [of 15 C.F.R. 930.51] is founded on the principle that an applicant 
does not have a vested right to receive approval of a renewal or a major 
amendment without first complying with the law existing at the time approval is 
sought. However, this principle must operate in the context of avoiding 
unnecessary State agency review. There, subparagraph (1) [of 15 C.F.R. 
930.51(b)] assures the State agency of an opportunity to review licenses and 
permits which were originally approved by the Federal government prior to 
[coastal] management program and are subject to major amendment or 
renewal following the [coastal] management program approval. In the event 
the State agency has previously reviewed a license or permit activity, further 
review is limited to cases where changes in [the coastal] management program 
provisions necessitate reevaluation of the activity (subparagraph [15 C.F.R. 

                                                 
2 65 Fed. Reg. 77124-01, 77128 - 77129 (Dec. 8, 2000) (emphasis added). 
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930.51(b)](2)), or the activity will be modified substantially causing new coastal 
zone effects (subparagraph [15 C.F.R. 930.51(b)](3)).3  
 
The letter is organized to provide the necessary background and context for NYSDOS’s 

responses to NRC’s inquiries.  
 

Chronology of Indian Point Licensing 

Indian Point Unit 2 was licensed for commercial operation by the Atomic Energy Commission 
(AEC), the predecessor to the NRC, for forty (40) years on September 28, 1973 with an expiration date 
of September 28, 2013. Unit 2 was originally licensed to the Consolidated Edison Company (ConEd), 
which later sold that facility to Entergy in September 2001.  

IP3 was licensed on December 12, 1975, for a 40-year period that will expire on December 12, 
2015. While ConEd originally owned IP3, it was conveyed to the Power Authority of the State of New 
York (NYPA) during construction. NYPA operated IP3 until November 2000 when it was sold to 
Entergy.  

Entergy purchased IP2 and IP3 in 2001 and 2000 respectively, and NRC approved the transfer of 
the operating licenses for these units. NYSDOS did not perform a federal consistency review of that 
property and license transfer. 

On April 23, 2007, Entergy filed an application with the NRC to extend the commercial 
operating licenses for IP2 and IP3 for an additional twenty (20) years beyond the current expiration 
dates. Although not included with the license renewal submission, the application “indicated that 
Entergy would submit a Coastal Management Program Consistency Certification to the New York State 
Department of State.”4  

 
More than 5 years later, Entergy sent a letter declaring that it had already met its federal 

consistency review requirement for the IP2 and IP3 license renewals.5  On  July 30, 2012, Entergy filed a 
motion and memorandum with the NRC for a declaratory order asserting that it has already met its CZMA 
federal consistency requirements (15 C.F.R. Part 930 subpart D) and amending its Environmental Report 
(10 C.F.R. Part 53) to reflect its position that it was not obligated to take further action on the issue.6 In 
that correspondence, Entergy contended that the relicensing of IP2 and IP3 are exempt from federal 
consistency review by NYSDOS because several New York State agencies and public authorities 
conducted State agency consistency review in connection with State actions and/or approvals.  

 

                                                 
3 44 Fed. Reg. 37,142, 37,150 (June 25, 1979) (emphasis added). 
4 See Indian Point Nuclear Generating Unit Nos. 2 and 3 – License Renewal Application (April 23, 2007) at Environmental 
Report Attachment D.  
5 See Letter from Entergy’s Fred Damico to the Nuclear Regulatory Commission dated July 24, 2012 at p. 1. “Entergy 
reassessed the Act's requirements and has determined that IP2 and IP3 already have obtained the necessary consistency 
reviews from the State of New York and that license renewal will not result in coastal effects that are substantially different 
than the effects previously reviewed by NYSDOS and other state agencies with jurisdiction under state law to make those 
determinations. 15 CFR 930.51 (b)(3). From this determination flows the conclusion that IP2 and IP3 require no further 
consistency review in connection with this proceeding 
6 Motion and Memorandum from Entergy to the NRC dated July 30, 2012. In the motion, Entergy asserts purporting to 
amend its 2007 environmental report pursuant to 10 C.F.R. 51.45(d) and assert “that IP2 and IP3 have already obtained the 
necessary consistency reviews from the State of New York and that no further review is required, pursuant to regulations 
promulgated by the U.S. Department of Commerce, National Oceanic and Atmospheric Administration in 15 C.F.R. 930.51.”  
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By letter dated August 8, 2012, NYSDOS’s then General Counsel Susan Watson responded to 
NRC indicating that Entergy’s contentions were without legal merit.7 Under the CMP, NYSDOS has 
been designated as the single State agency authorized to receive and administer grants and thereby to 
make consistency determinations pursuant to the CZMA and its regulations.8 Only NYSDOS can make 
the federal consistency determination mandated by the CZMA. It has never conducted a federal 
consistency review for the Indian Point Unit 2 or Indian Point Unit 3 operating license. 

 
On August 13, 2012, NRC issued a Request for Additional Information (RAI) to Entergy 

concerning the consistency review of the application to renew the operating licenses for Indian Point 
Units 2 and 3. On September 11, 2012, Entergy responded to the RAI, reaffirming the arguments it 
made in its request for declaratory ruling. 

 
On April 5, 2013, New York filed a cross-motion seeking leave to file additional exhibits and 

supplemental proposed findings of fact and conclusions of law. On May 20, 2013, Entergy filed a motion 
to supplement its July 30, 2012 motion for declaratory order.9 

 
On June 12, 2013, the NRC’s Atomic Safety and Licensing Board issued an order, granting New 

York’s motion to file additional exhibits and supplemental proposed findings of fact and conclusions of 
law and denied the cross motions of the parties for declaratory orders on the issue of consistency 
review.10 It ruled:  
 

“Given that no consultation has occurred between the NRC Staff, the New York State 
Department of State, and Entergy pursuant to 15 C.F.R. § 930.51(e), we conclude that Entergy’s 
and New York’s motions are premature. Accordingly, Entergy’s and New York’s motions are 
DENIED without prejudice.” 

 
In a letter dated December 6, 2013, you wrote to Deputy Secretary of State George Stafford 

seeking to initiate the consultation process between federal and state agencies concerning whether 
renewal applications for federal activities previously reviewed and found consistent are would have 
“substantially different coastal effects” under paragraphs (b)(3), and (c) of 15 C.F.R. 930.51.11  

 
Background: Consistency Review in New York State  

The New York State Coastal Management Program (NYS CMP) was approved by U.S. 
Secretary of Commerce Malcolm Baldridge and became effective on September 30, 1982. It identifies 
NYSDOS as the single New York State agency empowered to conduct federal consistency on behalf of 
the State of New York and to be eligible to receive CZMA grants to administer the State’s Coastal 

                                                 
7 See letter dated August 8, 2012 from Susan L. Watson, General Counsel, New York Department of State (NYSDOS) to 
Eric Leeds, Director of Nuclear Reactor Regulation, Nuclear Regulatory Commission. 
8 L.1975, c. 464, § 47; 16 U.S.C. § 1456 (c) and 15 C.F.R. §§ 923.53, 930.6 and 930.10. 
9 See Entergy’s Motion for Leave to Supplement its Motion For Declaratory Order That it Has Already Obtained the 
Required New York State Coastal Management Program Consistency Review of Indian Point Unit 2 and 3 for Renewal of 
the Operating Licenses (May 20, 2013). 
10 See Atomic Safety and Licensing Board Order dated June 12, 2013. Docket Nos. 50-247-LR and 50-286-LR 
ASLBP No. 07-858-03-LR-BD01 at p. 4. (Emphasis in original). 
11 See 15 C.F.R. 930.51(e). “The determination of substantially different coastal effects under paragraphs (b)(3), and (c) of 
this section is made on a case-by-case basis by the Federal agency after consulting with the State agency, and applicant. The 
Federal agency shall give considerable weight to the opinion of the State agency. The terms “major amendment,” 
“renewals” and “substantially different” shall be construed broadly to ensure that the State agency has the 
opportunity to review activities and coastal effects not previously reviewed.” (Emphasis added). 
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Management Program.12 IP2 and IP3 were licensed before the federal approval of the NYS CMP in 
1982. 

In New York, there are two kinds of consistency decisions: federal and state. The NYSDOS 
reviews federal agency actions for consistency under the CZMA; the state agencies review their own 
individual actions for State agency consistency under New York Executive Law Article 42 (“Waterfront 
Act”). Although similar, the State and federal reviews are neither identical nor substitutes for each other. 
This distinction between state and federal consistency reviews is well recognized by state agencies 
themselves. (See NYSPSC Order in Case 70363, Iroquois Gas Transmission System; and ALJ Ruling on 
NYSDEC Project No. 3-5510-161-1-0 Xanadu Properties Associates). 
 
Federal Consistency 
 

The CZMA provides coastal states and territories with the option to develop a coastal 
management program consisting of enforceable policies. Under the CZMA, state coastal management 
programs become effective upon approval of the U.S. Secretary of Commerce.13 Prior to approving a 
state management program, the Secretary of the U.S. Department of Commerce must find that the 
Governor of the State has designated a single State agency to receive grants and administer the 
management program.  
 

New York’s CMP was approved by the U.S. Secretary of Commerce, and became effective, on 
September 30, 1982.14 To effectuate the Program’s development, the New York State Legislature 
appointed NYSDOS the “single State agency” to accept federal funding to prepare and administer the 
New York State Coastal Management Program (“NYS CMP”).15 During the 1981 legislative session, 
New York Governor Hugh L. Carey codified NYSDOS’s responsibilities to administer the coastal 
program by signing the Waterfront Act, now NY Executive Law Article 42. The federally approved 
CMP identifies NYSDOS as the single State agency with authority to conduct federal consistency 
review of federal agency activities affecting New York’s coastal area. The license renewal applications 
pending before the NRC (15 C.F.R. Part 54) are being reviewed by NYSDOS pursuant to 15 C.F.R. Part 
930, subpart D and in accordance with 15 C.F.R. § 930.51(b)(1).16 
 

Proposed federal actions, including permit applications, are reviewed by NYSDOS for 
consistency with the State’s 44 enforceable coastal policies. NYSDOS reviews all federal actions 
affecting land or water uses or natural resources of the coastal zone. If NYSDOS objects to a proposed 
permit activity as being inconsistent with the State’s coastal policies, the federal agency is barred from 
issuing the permit, unless the Department’s decision is overridden by the US Secretary of Commerce.17 
While the federal CZMA regulations provide that a State agency may designate other state agencies to 
conduct federal consistency reviews in particular circumstances,18the NYS CMP provides this authority 

                                                 
12 See NYS CMP at II-4-2 and 3; see also http://coastalmanagement.noaa.gov/mystate/ny.html. 
13 See 16 U.S.C. § 1455(d); 15 C.F.R. § 923.1. 
14 16 U.S.C. § 1455(d); 15 C.F.R. § 923.1. The CMP is described in a document entitled "State of New York Coastal 
Management Program and Final Environmental Impact Statement.” 
15 L.1975, c. 464, § 47. 
16 “Renewals and major amendments of federal license or permit activities not previously reviewed [the original operating 
licenses] by the State agency [DOS].” 15 C.F.R. § 930.51(b)(1). 
17 16 U.S.C. § 1456(c)(3)(A); 15 C.F.R. § 930.63; and 15 C.F.R. Part 930, subpart H.  
18 See 15 C.F.R. § 930.6(c). 
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solely to NYSDOS. In New York, federal consistency review is conducted by a single State agency, 
NYSDOS.19 

 
In terms of State agency responsibilities to conduct consistency of federal agency actions, the 

NOAA has clarified the role of the single State agency for coordinating federal actions and the State 
agency's responsibility to apply all relevant enforceable policies when conducting consistency reviews. 
The regulations provide:  
 

(a) This section describes the responsibilities of the “State agency” described in § 
930.11(o).20 A designated State agency is required to uniformly and comprehensively 
apply the enforceable policies of the State's management program, efficiently coordinate 
all State coastal management requirements, and to provide a single point of contact for 
Federal agencies and the public to discuss consistency issues. Any appointment by the 
State agency of the State's consistency responsibilities to a designee agency must be 
described in the State's management program. In the absence of such description, 
all consistency determinations, consistency certifications and federal assistance 
proposals shall be sent to and reviewed by the State agency. A State may have two 
State agencies designated pursuant to § 306(d)(6) of the Act where the State has two 
geographically separate federally-approved management programs. 

 
(b) The State agency is responsible for commenting on and concurring with or objecting 
to Federal agency consistency determinations and negative determinations (see subpart C 
of this Part), consistency certifications for federal licenses, permits, and Outer 
Continental Shelf plans (see subparts D, E and I of this Part), and reviewing the 
consistency of federal assistance activities proposed by applicant agencies (see subpart F 
of this part). The State agency shall be responsible for securing necessary review and 
comment from other State, regional, or local government agencies, and, where applicable, 
the public. Thereafter, only the State agency is authorized to comment officially on 
or concur with or object to a federal consistency determination or negative 
determination, a consistency certification, or determine the consistency of a 
proposed federal assistance activity. 

 
(c) If described in a State's management program, the issuance or denial of relevant 
State permits can constitute the State agency's consistency concurrence or objection if the 
State agency ensures that the State permitting agencies or the State agency review 
individual projects to ensure consistency with all applicable State management program 
policies and that applicable public participation requirements are met. The State agency 
shall monitor such permits issued by another State agency. (Emphasis added.)21 
 
The NYS CMP does not describe or otherwise provide for the delegation of federal consistency 

review to any other State agency. In fact, it states the opposite. “New York State must ensure that the 
above federal activities are consistent with its CMP. To that end, the Department of State (DOS) has 
                                                 
19 “The CZMA requires that a State have a single State agency for grant administration and management program 
implementation (including federal consistency). CZMA §§ 306(d)(6) and 307(c)(1)(C). Further, NOAA's program approval 
regulations require a single State agency charged with implementing federal consistency, section 923.53(a)(1), as does the 
existing federal consistency regulation, section 930.18.” NOAA Commentary on Final Rule revising the federal consistency 
provisions in 15 C.F.R. Part 930 and discussing “State Responsibility”. 65 Fed. Reg. 77124-01,77129-77129 (December 8, 
2000). 
20 15 C.F.R. § 930.11(o): “The term ‘State agency’ means the agency of the State government designated pursuant to section 
306(d)(6) of the Act to receive and administer grants for an approved management program, or a single designee State 
agency appointed by the 306(d)(6) State agency.’” 
21 15 CFR § 930.6. Section 930.6(c) is added to clarify the role of the single State agency for coordinating federal actions and 
the State agency's responsibility to apply all relevant enforceable policies when conducting consistency reviews.  
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been designated as the State’s agency responsible for reviewing federal activities as to their consistency 
with the CMP.”22 NYSDOS has never delegated that federal consistency review function to another 
State agency. Cobbling together disparate State agency reviews does not approximate the federal review 
required by the CZMA. 

  
Entergy’s insertion of the phrase “or its designee” into the federal consistency portion of its 

flowchart is therefore patently misleading. NYSDOS’s federal consistency’s authority has never been 
delegated to any other State agency at any time. Further, Entergy’s conclusion in its “flowchart” that 
federal and State consistency in New York State are equivalent or interchangeable reflects a gross 
misunderstanding of New York State law, the NYS CMP, and federal consistency.23  
 
State Agency Consistency 
 

The CZMA requires that each federally-approved Coastal Management Program “provide a 
mechanism to ensure that all State agencies will adhere to the program.”24 This requires the coastal state 
to identify or adopt state legislation which binds state agencies so that State agency actions in the coastal 
area will be consistent with the program’s enforceable coastal policies. State agency “means any 
department, bureau, commission, board, public authority or other agency of the state, including any 
public benefit corporation any member of which is appointed by the governor.”25 These agencies are not 
to be confused with NYSDOS, the single State agency for federal consistency as defined at 15 C.F.R. § 
930.11(o).26 Thus the New York State Department of Environmental Conservation (NYSDEC), the New 
York State Public Service Commission (NYSPSC), and NYPA are all “State agencies” for the purpose 
of fulfilling the State consistency requirements of the NYS CMP.  
 
 In 1981, the Waterfront Act27 was enacted to implement and enforce the CMP at the state level. 
The Waterfront Act and its regulations28 require that State agency actions within the coastal area be 
undertaken in a manner that is consistent with the State's coastal policies: “No State agency involved in 
an action may carry out, fund or approve an action until it has complied with the provisions of Article 42 
of the Executive Law."29 Development activities in New York's coastal area which involve direct State 
agency action or funding, which require state permits for actions involving an environmental impact 
statement under the State Environmental Quality Review Act (SEQRA), or which are located within a 
local waterfront revitalization program, must be determined by the State agency undertaking the action 
to be consistent with the coastal policies in the Waterfront Act or in the local program.  
 

New York State agencies, as defined in Executive Law § 911 (5), must comply with the State 
consistency review obligation in the New York’s coastal areas and inland waterways. NYSDEC, 

                                                 
22 NYS CMP at II-9-8. 
23 See Letter dated September 11, 2012 from Fred R. Dacimo, VP License Renewal, Entergy Northeast Nuclear to the U.S. 
Nuclear Regulatory Commission Response to Request for Additional Information for Review of the Indian Point Nuclear 
Generating Unit Nos. 2 and 3, License Renewal Application Environmental Review – Compliance with Coastal Zone 
Management Act Indian Point Nuclear Generating Unit Nos. 2 & 3 Docket Nos. 50-247 and 50-286 License Nos. DPR-26 
and DPR-64 at p. 271 of 282. (“Entergy RAI Response”). 
2416 U.S.C. § 1455(d)(15); 15 C.F.R. §§ 923.1(c)(8) and 923.40. 
25 See Executive Law § 911(5).  
26 15 C.F.R. § 930.11(o) defines the terms “State agency” to means “the agency of the State government designated pursuant 
to section 306(d)(6) of the Act to receive and administer grants for an approved management program, or a single designee 
State agency appointed by the 306(d)(6) State agency.” 
27 Executive Law Article 42, added by Chapters 840 and 841 Laws of 1981. 
28 19 NYCRR Part 600 and § 600.4.  
29 19 NYCRR §600.3. 
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NYSPSC and NYPA are among the state agencies which must comply with the consistency requirement 
of Executive Law Article 42 when their actions occur within the coastal area.30  

 
State consistency procedures require that a State agency determine that its own direct 

action or a permit or license issuance is consistent to the maximum extent practicable with the 29 
state coastal policies.31 State agency consistency review pursuant to Executive Law only reflects 
29 of the 44 enforceable policies of the federally approved NYS CMP. The remaining 15 coastal 
policies are made enforceable through a large compilation of New York State statutes with which 
state agencies must comply; these statutes are listed following the policy explanations in the 
NYS CMP. If a State agency is able to make determination of consistency as it relates to its own 
State agency action, that finding constitutes the State agency's determination of consistency as 
required by Article 42 of the Executive Law. NYSDOS does not review that State agency 
consistency determination. 
 
Differences between Federal and State Consistency Reviews 
 

Review by New York State agencies for consistency is fundamentally different from NYSDOS's 
federal consistency review under the federal CZMA. In New York, each State agency is responsible for 
determining the consistency of its own actions with the coastal policies according to the regulations set 
forth in 19 NYCRR Part 600. The State agencies acting under NY Executive Law Article 42 are self-
policing when conducting their consistency reviews.  

 
State consistency is a limited, self-contained review of the State agency’s own action. Except for 

NYSDOS, State agencies cannot review for consistency the actions of any other New York State 
agency, let alone actions of federal agencies. In instances where two or more State agencies share 
jurisdiction over a proposed action, each agency must render its own consistency determination. 
Moreover, under federalism principles, NY Executive Law Article 42 cannot give state agencies 
authority to review for consistency federal agency activities where federal law does not. Only pursuant 
to the congressionally enacted CZMA can States attain the authority to review federal agency actions. 
The CZMA confers that review authority on a single State agency. In New York, the single State agency 
for federal consistency review is NYSDOS. 
 

State and federal agencies often have different regulatory responsibilities regarding a particular 
project when issuing licenses or authorizations but they do not overlap.32 NYSDOS is the designated 
“single State agency” empowered to review federal agency actions for federal consistency. New York 
State did not have a federally-approved CMP at the time the original operating licenses for IP2 and IP3 
were issued. This license renewal requires NYSDOS to conduct federal consistency review -- for the 
first time.  
 

NYSDEC, NYSPSC and NYPA conducted separate State agency consistency reviews when the 
Indian Point Generating Stations were transferred to Entergy or when decisions on state permit 
applications were made. However, neither the NYSPSC, nor NYSDEC nor the State authority NYPA is 
or was authorized to make or issue consistency determinations under the CZMA that are binding on 
federal agencies.  
 
 
                                                 
30 NYSDOS is also an Executive Law § 911(5) State agency for the purposes of conducting State consistency review of its 
own State agency actions, such as the designation of a Significant Coastal Fish and Wildlife Habitat as part of a Routine 
Program Change to the NYS CMP.  
31 Executive Law Article 42; 19 NYCRR § 600.5 
32 The laws and regulations of the United States are the law of the land under the Supremacy Clause, and conflicting state 
laws are either preempted or ineffective. 
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Consistency Review of Entergy’s Application to Renew the IP Operating Licenses 
 
On December 17, 2012, Entergy submitted to NYSDOS a Consistency Certification for the 

renewal of the operating licenses for IP2 and IP3. 33 The certification and supporting information 
comprise 11 volumes. NYSDOS deemed the certification incomplete because the Supplemental 
Environmental Impact Statement (SEIS) for Aquatic Impacts of the plant had not yet been issued by 
NRC. 34 On June 20, 2013, the SEIS was received and NYSDOS’s consistency review of the application 
for renewal of the commercial operating licenses for the nuclear facilities commenced. 35 NYSDOS is 
reviewing Entergy’s federal consistency certification in accordance with 15 C.F.R. § 930.51(b)(1), 
which requires that “[r]enewals and major amendments of federal license or permit activities not 
previously reviewed by the State agency” are to be reviewed for federal consistency review in 
accordance with 15 C.F.R Part 930 subpart D.  

 
NYSDOS and Entergy have entered into stay agreements with respect to federal consistency 

review to allow for consideration of new information.36 A second stay agreement was executed on 
January 9, 2014 that expires on October 20, 2014; NYSDOS’s federal consistency decision is due on or 
before December 31, 2014.37  

 
 

License Transfers Pursuant to Atomic Energy Act 
 
 Licensed by the Atomic Energy Commission on September 28, 1973, IP238 was sold by ConEd 
to Entergy in September 2001. IP339 was licensed by the NRC on December 12, 1975, to ConEd which 
later conveyed it to the Power Authority of the State of New York (PASNY – the predecessor to the 
New York Power Authority (NYPA)). NYPA operated IP3 until November 21, 2000, when it 
transferred its ownership interest in, and operating/maintenance responsibility for, the IP3 plant to 
Entergy. 

 
Unlike operating license and license renewal, NRC’s consent to permit the transfer of an existing 

licenses and property transfers pursuant to 10 C.F.R. Part 2 and 5040 is not a listed federal agency 
activity in the NYS CMP.  State agencies involved in State approvals – NYPA, NYSDES and NYSPSC 
– conducted SEQRA and State agency consistency reviews. for the facility transfers to Entergy. 
NYSDOS did not review for federal consistency the transfer of ownership of Units 2 and 3; this should 
be borne out by the NRC's records.  

 
Transfers of title to property have already been previously determined by the federal court to not 

be subject to federal consistency review.41 As a federal court stated: “Mere transfer of title cannot 
directly affect the coastal zone, so no CZMA consistency determination is required.”42 License and 

                                                 
33 See Letter from Fred Dacimo, Vice President, License Renewal, Entergy to NYSDOS Secretary of State Cesar A. Perales 
dated December 17, 2012. (Attachment 1). 
34 See Letter from Fred Anders, Chief, NYSDOS Natural Resources Management Bureau to Fred Dacimo, Vice President, 
License Renewal, Entergy dated January 16, 2013. (Attachment 2). 
35 See Letter from Jeffrey Herter, Assistant Chief, NYSDOS Natural Resources Management Bureau to Fred Dacimo, Vice 
President, License Renewal, dated June 28, 2013. (Attachment 3). 
36 See Stay Agreement between NYSDOS and Entergy beginning on October 9, 2013 and ending on January 9, 2014. 
(Attachment 4). 
37 See Stay Agreement between NYSDOS and Entergy beginning on January 9, 2014 and ending on October 20, 2104 with a 
federal consistency decision due on or before December 31, 2014. (Attachment 5). 
38 Facility Operating License No. DPR-26.  
39 Facility Operating License No. DPR-64. 
40 10 C.F.R. §§ 50.80 and 50.90. See 42 U.S.C. §§ 2201(b), 2201(i), 2201(o), and 2234. 
41 See Ono v. Harper, 592 F.Supp. 698 (D.Haw.1983) 
42 Id. 592 F. Supp. at 700. 
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property transfers of nuclear facilities to a responsible entity are not usually expected have an 
appreciable effect on the coastal area. Notably, the NRC has determined that operating license transfers 
are a categorically exempt action pursuant to the National Environmental Policy Act (NEPA); the 
operating license transfers are considered a ministerial act that do not have an effect on the 
environment.43  

 
“In general, license transfers do not involve any technical changes to plant operations. Rather, 
they involve changes in ownership or partial ownership of facilities at a corporate level. Section 
184 of the Atomic Energy Act of 1954, as amended (AEA), specifies, however, that: 

 
‘[N]o license granted hereunder * * * shall be transferred, assigned, or in any 
manner disposed of, either voluntarily or involuntarily, directly or indirectly, 
through transfer of control of any license to any person, unless the Commission 
shall, after securing full information, find that the transfer is in accordance with the 
provisions of this Act, and shall give its consent in writing. (42 U.S.C. 2234; 10 
C.F.R. 30.34 (b), 40.46, 50.80, 72.50)’”44 

 
 In fact, the NRC distinguishes between a license transfer (10 C.F.R. Part 2 subpart M) and a 

license renewal (10 C.F.R. Part 54) by relegating the two distinct processes to different regulatory 
sections and by exempting license transfers from NEPA review. The NRC does not subject a license 
transfer (10 C.F.R. Part 2 subpart M) to the same kind of comprehensive review as that associated with 
the issuance of an operating license (10 C.F.R. Parts 50 and 51) or a license renewal (10 C.F.R. Part 54). 
This view is buttressed by the fact that the NRC requires all license renewal applications to undergo the 
10 C.F.R. Part 54 evaluative process prior to obtaining a renewal license. A license transfer, unlike an 
application for a license renewal,45 does not require the completion of an Environmental Report. The 
NRC remarked:  

 
“Further, under its procedures for implementing NEPA, the Commission may exclude 
from preparation of an environmental impact statement, or an environmental 
assessment, a category of actions which do not individually or cumulatively have a 
significant effect on the human environment and which have been found to have no 
such effect in NRC proceedings. In this rulemaking, the Commission finds that the 
approval of a direct or indirect license transfer, as well as any required administrative 
license amendments to reflect the approved transfer, comprises a category of actions 
which do not individually or cumulatively have a significant effect on the human 
environment. Actions in this category are similar in that, under the AEA and 
Commission regulations, transfers of licenses (and associated administrative 
amendments to licenses) will not in and of themselves permit the licensee to 
operate the facility in any manner different from that which has previously been 
permitted under the existing license. Thus, the transfer will usually not raise issues 
of environmental impact that differ from those considered in initial licensing of a 
facility. In addition, the denial of a transfer would also have in and of itself no impact 
on the environment, since the licensee would still be authorized to operate the facility 
in accordance with the existing license.”46  

 
Contrary to Entergy’s contentions, NRC’s approval of the transfer of the licenses did not involve 

any inquiry into the operations of the nuclear power facilities, the key element in issuing and renewing 
                                                 
43 See 10 C.F.R. § 51.22(c)(21).  
44 Final Rule, “Streamlined Hearing Process for NRC Approval of License Transfers,” 63 Fed. Reg. 66721, 66722-66723 
(Dec. 3, 1998).  
45 10 C.F.R. Part 51. 
46 Id, 63 Fed. Reg. at 66728. 
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operating licenses. No federal consistency of the operating licenses for IP2 or IP3 has ever taken place. 
As a consistency determination was not conducted prior to issuance of the operating licenses in 1973 
and 197547, and no intervening consistency review of those operating licenses has occurred, IP has not 
been “previously reviewed” for purposes of 15 C.F.R. § 930.51 (b). That review is required now. 

 
State Consistency Reviews of the Transfer of IP Facilities 

NYSPSC and NYPA conducted separate State agency consistency reviews on their individual 
actions, detailed below, when the Indian Point Generating Stations were transferred to Entergy. Later, 
NYSDEC conducted a State agency consistency review under the Waterfront Act prior to its approval of 
the SPDES application. These are discussed below. 
  
NYSPSC –PSL § 70 review - IP2    
 

IP2 was originally licensed to ConEd.  In 2001, in accordance with NY Public Service Law § 70, 
the NYSPSC reviewed ConEd’s proposed transfer of the retired IP1 unit and active IP2 assets and 
franchise to Entergy. That statute ensures that no “electric corporation shall transfer or lease its 
franchise, works or system ...to any other person or corporation or contract for the operation of its works 
and system, without the written consent of the [NY Public Service] commission.” The statute only 
addresses the transfer of stock, works and system. Nothing in the implementing regulations refers to the 
operations of the facility generating the electricity.48 

 
In accordance with its obligations under SEQRA and the Waterfront Act, NYSPSC reviewed for 

State agency consistency the proposed transfer of the stock, works and systems associated with IP1 and 
IP2 from Con Ed to Entergy. On August 17, 2001, the NYSPSC issued an order adopting and approving 
a Final Supplemental Environmental Impact Statement (“FSEIS”) which included a State agency 
consistency of the transfer of ConEd’s interests in IP1 and IP2 to Entergy. NYSPSC’s State agency 
consistency review concerned the matter at hand -- the transfer of stock, works and system -- and 
concluded that the simple transfer of these interests from a utility to a merchant plant owner, which did 
not review, change or extend the operations or underlying license of the nuclear facilities, did not 
implicate the coastal policies of 19 NYCRR § 600.5. The internal operations of IP1 and IP2 and their 
operating licenses were not addressed in that review. 

 
NYPA – PSL § 70 review - IP3 
 

NRC originally licensed IP3 to ConEd on December 12, 1975, which subsequently conveyed it 
to the Power Authority of the State of New York (PASNY – the predecessor to the New York Power 
Authority (NYPA)). PASNY/NYPA, a public authority, operated IP3 until November 2000 when it was 
sold to Entergy.  

 
As then-owner of IP3, NYPA prepared a consistency certification in connection with its State 

Environmental Quality Review Act (SEQRA)49 negative declaration for the proposed sale and transfer 
of its license and the physical facilities comprising IP3 to the buyer, Entergy. NYPA concluded that its 
sale was in accordance with State coastal policies. NYPA submitted a federal consistency assessment 
form (FCAF) to NYSDOS for the sale and license transfer.50 As discussed later, NYSDOS did not 
conduct a federal consistency review of the sale and transfer of the license of IP3 to Entergy since NRC 

                                                 
47 New York did not have an approved CMP until 1982. Prior to that approval, consistency review of federal agency actions 
could not be conducted. 
48 16 NYCRR Article 3, Part 31. 
49 NY Environmental Conservation Law Article 8. 
50 See FCAF for IP3, LLC and James A. FitzPatrick as prepared by William Slade dated January 6, 2000. 
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nuclear license transfers are unlisted actions in the NS CMP51 and are not expected to have reasonably 
foreseeable effects on coastal uses or resources.52  

 
NYPA did not conduct, nor did it have the authority to conduct, a federal consistency review of 

the operating license for the IP3 nuclear facility. NYPA simply reviewed its own transfer of the facility 
to Entergy in accordance with the Waterfront Act. This State consistency review does not, as Entergy 
contends, serve as a “previous” federal consistency review for purposes of 15 C.F.R. §930.51(b)(2) or 
(3). 

 
NYSDEC – ECL Article 17 - State Pollutant Discharge Elimination System (SPDES) Permit 
Review 

 
Because SPDES permits are issued pursuant to state law,53 SPDES permits are subject to State 

consistency review. In April 1982, NYSDEC issued a 5 year SPDES permit for the Indian Point nuclear 
power plants and the Roseton and Bowline Point fossil fuel power facilities. On October 1, 1987, 
NYSDEC renewed the 5 year SPDES permit for the generating stations. NYSDEC completed State 
agency consistency reviews in connection with the SPDES permits as part of its Waterfront Act 
obligations. Prior to the expiration date in 1992, however, the owners of the facilities at that time, 
Consolidated Edison and NYPA, submitted timely SPDES permit renewal applications to NYSDEC 
and, by operation of State Administrative Procedure Act (SAPA) §401, the 1987 SPDES permit for IP2 
and IP 3 is remains in effect. On May 20, 1992, NYSDEC required the utilities to prepare an 
environmental impact statement regarding the 1992 applications for SPDES permit renewals. In 
December 1999, the utilities submitted a revised Draft Environmental Impact Statement ("DEIS"). The 
DEIS was accepted by NYSDEC staff on February 28, 2000 as being adequate for public review.  

 
When Entergy purchased IP2 and IP3 in 2001 and 2000, respectively, the 1987 (SAPA extended) 

SPDES permit for the facilities was subsequently transferred to Entergy. NYSDEC completed State 
consistency review required by19 NYCRR 600.4 in 2000 as a component of the review of the transfer of 
the IP SPDES permit from NYPA and ConEd to Entergy. 
 

The final environmental impact statement was prepared by NYSDEC and adopted on June 25, 
2003. NYSDEC completed State agency consistency reviews pursuant to the Waterfront Act during its 
2000 and 2003 environmental review. Neither involved a federal consistency determination as the 
actions did not involve a federal agency action. NYSDEC’s State agency consistency reviews do not 
serve as a previous federal consistency review for purposes of 15 C.F.R. 930.51(b)(2) or (3).  

 
Conclusion 

 
Since and including the time the IP2 and IP3 operating licenses were issued in the 1970s, no 

federal consistency review has been conducted. Moreover, there has been no federal or State consistency 
review that has inquired into the terms of the operating license. The ministerial license transfer process 
conducted in 2000 and 2001 pursuant to 10 C.F.R. Part 2 subpart M is separate and distinct from the 
comprehensive review required under the NRC’s relicensing regulation in 10 C.F.R. Part 54. The 

                                                 
51 See 15 C.F.R. 930.54(a). NYPA’s completion of a FCAF for federal consistency was indicative of its role as an applicant 
pursuant to 15 C.F.R. 930.57. NYPA did not conduct and had no authority to conduct a federal consistency review of sale 
and transfer of IP3 under the CZMA.   
52 The procedures for a coastal state to review for federal consistency an “unlisted” activity “are provided to ensure that State 
agencies are afforded an opportunity to review federal license or permit activities with reasonably foreseeable coastal 
effects.” 15 C.F.R. 930.54(f). A designated State agency may opt not to review an unlisted federal license or permit activity if 
it determines that the activity will not have reasonably foreseeable coastal effects. The license transfer for IP3 was an unlisted 
action in the NYS CMP. 
53 Environmental Conservation Law (ECL) Article 17, Title 8. 
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operating licenses and the operations of the nuclear facilities were certainly not reviewed by any State 
agency in 2000 nor 2001. The State consistency review conducted by NYPA involved solely the sale of 
its license and nuclear assets to IP3. NYSPSC’s review of the transfer of the “franchise, works or 
system” of IP2 did not involve a review of the operating license. Nor did NYSDEC’s State consistency 
review of the transfer of the SPDES permit from NYPA and Consolidated Edison to Entergy pertain to 
the IP operating licenses.  

 
In conclusion, NYSDOS is the sole designated State agency54 authorized to conduct consistency 

reviews of federal agency activities pursuant to the CZMA. As IP2 and IP3 have never previously been 
reviewed by NYSDOS for consistency by this agency, 15 C.F.R. § 930.51(e) is inapplicable and 
interagency consultation is not applicable here.  
 
 NYSDOS’s responses to the NRC’s six inquiries are submitted as an enclosure along with this 
letter. 
 
 
       Sincerely, 
 

       
 
       Linda M. Baldwin 
       General Counsel 
 
Enc. 
 
Attachment 1: See Letter from Fred Dacimo, Vice President, License Renewal, Entergy to NYSDOS 
Secretary of State Cesar A. Perales dated December 17, 2012 
 
Attachment 2: Letter from Fred Anders, Chief, NYSDOS Natural Resources Management Bureau to 
Fred Dacimo, Vice President, License Renewal, Entergy dated January 16, 2013  
 
Attachment 3: Letter from Jeffrey Herter, Assistant Chief, NYSDOS Natural Resources Management 
Bureau to Fred Dacimo, Vice President, License Renewal, dated June 28, 2013 
 
Attachment 4: Stay Agreement between NYSDOS and Entergy beginning on October 9, 2013 and 
ending on January 9, 2014 
 
Attachment 5: Stay Agreement between NYSDOS and Entergy beginning on January 9, 2014 and 
ending on October 20, 2104 with a federal consistency decision due on or before December 31, 2014 
 
Attachment 6: 2001 NYS CMP Routine Program Change 
 
Attachment 7: 2006 NYS CMP Routine Program Change 
 
Attachment 8: Entergy Nuclear Operations, Inc., Entergy Nuclear Indian Point 2, LLC, and Entergy 
Nuclear Indian Point 3 LLC v. New York State Dept. of State, 42 Misc. 3d 896 (Supreme Ct. [Albany 
Cty.]) Dec. 13, 2013. 

                                                 
54 L.1975, c. 464, § 47. The State Legislature appointed NYSDOS the “single State agency” to accept federal funding to 
prepare and administer the NYS CMP. The “State agency” is defined at 15 C.F.R.§ 930.11(o). NYSDOS is the only 
designated “State agency” to review federal agency applications for federal consistency.  
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NYSDOS Responses to NRC’s Six Inquiries 
 
 
NRC INQUIRY # 1 
 

Further, the CMP states that NYSDOS will evaluate the consistency 
determinations made by State agencies and, when appropriate, advise the State 
agencies on the consistency of such actions with the coastal policies (CMP Part II, 
§ 11-4 at 3 (1982)). 
 
Please describe the process by which NYSDOS evaluates the consistency 
determinations made by State agencies. Specifically, please describe how a 
consistency determination is made, NYSDOS's role in making a determination, 
and how NYSDOS advises State agencies on the consistency of actions with the 
New York State CMP. Please describe how NYSDOS documents such coordination 
with State agencies. 

 
1. How does DOS evaluate the consistency determinations made by other state 
agencies? 

 
NYSDOS has no authority to correct or override the decisions of state agencies 

undertaken in accordance with Executive Law Article 42 and the 19 NYCRR Part 600 
regulations. On its own initiative, or when requested by a State agency, NYSDOS may provide 
comments or guidance to state agencies on the consistency of actions pending before them.  

 
NYSDOS does not as a routine procedure consult with other state agencies when they are 

conducting State consistency reviews. If requested to consult or provide assistance to another 
State agency, NYSDOS readily does so. Such requests are infrequent. 
 

Each State agency is required to conduct its own review and file the certification of 
consistency with the Secretary of State at the time of making its decision on the action. 19 
NYCRR § 600.4. Also, if the review was subject to a final environmental impact statement 
pursuant to SEQRA, the State agency must make a written finding that the action is consistent 
with applicable state coastal policies set forth in 19 NYCRR 600.5.1 The final environmental 
impact statement must be filed with the Secretary of State’s office. 2 NYSDOS monitors the 

                                                 
1 6 NYCRR § 617.11 (e). 
2 6 NYCRR § 617.12 (b)(7). 



consistency certifications and environmental impact statements filed by state agencies in the 
office. A formal evaluation is not conducted. 

 
Executive Law § 913 sets forth the NY Secretary of State’s responsibilities with respect 

to advising the Governor and the various state agencies about coastal matters. It provides in 
pertinent part: 
 

§ 913. Functions; powers and duties. The secretary shall have the following 
functions, powers and duties: 
 
 1. To advise the governor and agencies of state government concerning 
planning, programs and policies for the achievement of wise use of the land 
and water resources of coastal areas and inland waterways, giving full 
consideration to ecological, cultural, historic, aesthetic values and the needs for 
economic development and to encourage public and private institutions to 
preserve, protect, enhance, develop and use coastal and inland waterway 
resources in a manner consistent with the purposes and policies of this article. 

*** 
 4. To review, evaluate and issue recommendations and opinions concerning 
programs and actions of state agencies which may have the potential to affect 
the policies and purposes of this article, including but not limited to, programs 
within the jurisdiction of the departments of state, agriculture and markets, 
environmental conservation, public service, commerce and transportation, the 
offices of energy and parks and recreation and the office of general services. 

 
In accordance with the Waterfront Act, each State agency is responsible for determining 

the consistency of its own actions with coastal policy according to the procedures set forth in the 
regulations promulgated by the Department of State at 19 NYCRR Part 600. State agencies are 
self-policing when conducting their consistency reviews. There is no process comparable to 
NYSDOS federal consistency review for State consistency. 
 

2. How is a consistency determination made?  
 
 The Waterfront Act and its regulations require that State agency actions within the coastal 
area be undertaken in a manner that is consistent with the State's coastal area policies. The 
regulations declare: “No State agency involved in an action may carry out, fund or approve an 
action until it has complied with the provisions of Article 42 of the Executive Law."3 State 
agencies, as defined in Executive Law § 911 (5), must comply with the State consistency review 
obligation. According to this definition, “State agency” includes any department, bureau, 
commission, board, public authority or other agency of the state, including any public benefit 
corporation any member of which is appointed by the Governor. Development activities in New 
York's coastal area which involve direct State agency action or funding, which require state 
permits for actions involving an environmental impact statement under SEQRA, or which are 
located within a local waterfront revitalization program, must be determined by the State agency 
undertaking the action to be consistent with the coastal policies in the Waterfront Act regulations 
                                                 
3 19 NYCRR § 600.3. 



or in the local program. As discussed above, NYSDOS does not make the state consistency 
determination for other State agencies or review them. 

State Agency Direct Actions 
 

Executive Law Section 919 provides that "actions directly undertaken by State agencies 
within the coastal area including grants, loans or other funding assistance, land use and 
development, or planning, and land transactions, shall be consistent with the coastal area policies 
of this article." This provision of law effectively ties together the programs of state agencies by 
binding their actions to the coastal policies. Only those direct State agency actions which are 
considered to Type I or unlisted in accordance with SEQRA must comply with the consistency 
review obligation. 19 NYCRR §§ 600.3 and 600.4. The State agency action is measured against 
the statements of policy set forth in the regulations implementing the Waterfront Act. 19 
NYCRR § 600.5. If a direct State agency action is conducted in a municipality on either a coastal 
or inland waterway with a local waterfront revitalization program which has been approved by 
the Secretary of State, the state action must be consistent "to the maximum extent practicable" 
with the local program. Executive Law § 915 (8).4 Direct State agency actions can include 
funding or construction of structures, highways or other capital projects, conveyance of state 
lands including underwater lands, and acquisition of open space areas and other interests in land 
and state planning activities.  
 
State Permitting Actions  
 

State agency actions in the coastal area which involve the issuance of permits or other 
approvals are required to go through a consistency review if the action is the subject of a final 
Environmental Impact Statement (FEIS) pursuant to SEQRA. (19 NYCRR § 600.4(a); 6 
NYCRR § 617.5(d), 617.9(e)). The SEQRA regulations provide that no State agency shall make 
a final decision on the action until it has made a written finding that it is consistent with the 
coastal policies set forth in 19 NYCRR § 600.5. (6 NYCRR § 617.9(e)). 
 

State agency actions, including permit actions, which are likely to affect the policies and 
purposes of a community's approved LWRP, are required to be conducted in a manner which is 
consistent to the maximum extent practicable with the local program. Executive Law §§ 915(8) 
and 916(1)(a). The consistency requirement is also applicable to State agency actions in 
municipalities on inland waterways with an approved local program.  
 
State Consistency Procedures  
 

Both the Waterfront Act and SEQRA impose separate but interrelated responsibilities on 
state agencies to act in a manner which is consistent with the state coastal policies or with those 
of an approved local waterfront revitalization program.  
 
1. Waterfront Act  
 

                                                 
4 See 19 NYCRR § 600.4(c). 



Each State agency is responsible for determining the consistency of its actions with 
coastal policy according to the procedures set forth in the regulations promulgated by the 
Department of State at 19 NYCRR Part 600.  
 

Initially, the State agency must determine if the action is located within the coastal area. 
If the action is within the coastal area, and the action is either a Type I or unlisted action as 
defined in SEQRA, the agency must prepare a State Coastal Assessment Form (SCAF) prior to 
the determination of environmental significance. A CAF is a form used by a State agency to 
assist it in determining the consistency of an action. Information requested on the CAF generally 
pertains to whether a proposed action may have a significant effect on use of coastal shorelands 
or underwater lands, recreational opportunities, coastal flooding or erosion, public access or 
visual quality, commercial or recreational fishing, historic or archeological features, existing 
water dependent uses or special management areas. Reference should be made to the CMP when 
completing the form. If any question on the SCAF is answered "yes", a brief and concise 
description of the nature and extent of the action must be provided. In some instances, a copy of 
the SCAF must be filed with the Secretary of State for actions that do not require preparation of a 
final environmental impact statement.5  
 

The completion of a SCAF is required to evaluate the consistency of State agency actions 
in the coastal area. The CAF also supplements other information used by that agency in making 
the determination of the environmental significance of the action. Where a positive declaration is 
made pursuant to SEQRA, the State agency is required to comply with the applicable 
consistency requirements of the SEQRA regulations. Where a negative declaration is made, the 
SCAF aids in the preparation of the consistency certification. The agency, at the time of its 
decision on the action, must file a certification with the Secretary of State that the action will not 
hinder the achievement of any state coastal policies and whenever practicable, will advance one 
or more of those policies.6 In instances where more than one State agency is involved in an 
action, each agency must make its own separate consistency determination.  
 

Under Executive Law Article 42, there is a balancing approach to State agency 
consistency with coastal policies. When it becomes clear that a proposal will substantially hinder 
one or more coastal policies, the agency may only undertake the activity if it certifies that: 

 
(1) no reasonable alternatives exist which would permit the action to be taken in a 
manner which would not substantially hinder the achievement of such policy;  
 
(2) the action taken will minimize all adverse effects on such policies to the maximum 
extent practicable;  
 
(3) the action will advance one or more of the other coastal policies; and  
 
(4) the action will result in an overriding regional or statewide public benefit.  

 

                                                 
5 19 NYCRR § 600.4. 
6 19 NYCRR § 600.4(b), (c). 



A separate but similar procedure has been established in the regulations for the review of 
a State agency action within the boundary of a community with an approved local waterfront 
revitalization program, where the action is one which has been identified by the Secretary 
pursuant to Executive Law § 916(1) and a negative declaration has been issued.7 Where a finding 
of a potentially significant impact has been issued, the action will be reviewed under SEQRA 
procedures. If the action would substantially hinder the achievement of the policies or purposes 
of an approved local waterfront revitalization program, the State agency may not undertake the 
action until it certifies that no reasonable alternatives exist, the action will to the maximum 
extent practicable minimize all adverse effects on the local policy and the action will result in an 
overriding regional or statewide benefit.8 Such certification constitutes a determination that the 
action is consistent to the maximum extent practicable with the approved local program.  
 

Each State agency is required to file the certification of consistency with the Secretary of 
State at the time of making its decision on the action.9 Filing of the certification completes the 
consistency review process.  
 
2. SEQRA  
 

The Coastal Management Program relies upon SEQRA as a means for implementing the 
consistency requirements of Article 42 of the Executive Law. In the Waterfront Act, the State 
Legislature directed the Commissioner of Environmental Conservation to amend the SEQRA 
regulations “to assure adequate consideration of impacts on the use and conservation of coastal 
resources.”10 Various amendments were made to the SEQRA regulations to assure that state 
agencies actions in the coastal area comply with the State's coastal policies or those of an 
approved local program.  
 

 
 
3. What is NYSDOS’s role in a State agency determination?  

 
 As discussed above, NYSDOS does not have a formal role in the State agency 
consistency reviews conducted by other state agencies. On an informal basis, NYSDOS may 
offer advice when requested by a State agency. NYSDOS does not review, approve or override a 
State agency’s determination of State consistency.  

 NYSDOS itself is also an Executive Law § 911(5) State agency for the purposes of 
conducting State consistency review of its own State agency actions, such as the designation of a 
Significant Coastal Fish and Wildlife Habitat as part of a Routine Program Change to the NYS 
CMP. As a State agency, NYSDOS conducts State agency consistency review of its own action 
should it potentially affect the coastal area. NYSDOS follows the same procedures for state 
agencies described above. 

                                                 
7 19 NYCRR § 600.4(c). 
8 Id. 
9 19 NYCRR § 600.4 (c) and (d). 
10 Executive Law § 919(3). 



4. How does NYSDOS advise State agencies on the consistency of their actions 
with the CMP? 

 
 As explained previously, upon request, the consistency staff at NYSDOS will speak with 
the staff at another State agency about the application of the coastal policies to proposed actions 
in the coastal area or in municipalities with LWRPs located on coastal and inland waterways. 
 
 Due to statutory time constraints, NYSDOS’s federal consistency determination 
frequently precedes the State consistency review conducted by state agencies, which take 
guidance and advice from NYSDOS’s evaluation of the coastal effects of a proposed action. The 
CZMA requires that NYSDOS usually concur with or object to a proposed federal activity within 
six (6) months from receipt of the certification unless a stay has been entered.11  
 

5. How does NYSDOS document such coordination? 
 
 When solicited, NYSDOS staff typically provide informal guidance to another State 
agency about a particular consistency review over the telephone. NYSDOS does not require that 
such calls be documented. 
 
 
NRC INQUIRY # 2 
 

On July 24, 2012, Entergy submitted a supplement to its application for renewal of the 
IP2 and IP3 operating licenses. In its supplement, Entergy reevaluated the status of its 
compliance with the CZMA. In its reevaluation, Entergy concluded that IP2 and IP3 
have already obtained the necessary consistency reviews from the State of New York 
and that license renewal will not result in coastal effects that are substantially different 
than the effects previously reviewed by NYSDOS and/or other State agencies with 
jurisdiction under State law to make those determinations. Entergy based this 
conclusion, in part, on the assessment of coastal effects evaluated in the following four 
New York State documents: 

 
• New York Power Authority's (NYPA) environmental review (including the State 
Environmental Quality Review Act (SEQRA) negative declaration, Federal 
consistency certification, and State coastal assessment, if any) on the proposed sale 
of NYPA's IP3 to Entergy (March 31, 2000). 
 
• New York State Department of Environmental Conservation's (NYSDEC) Coastal 
Assessment (February 11, 2000) completed as a part of the State Pollutant 
Discharge Elimination System (SPDES) permit renewal application for IP2 and IP3 
(March 2, 2000). 
 
• New York Public Service Commission's (NYSPSC) Final Supplemental 
Environmental Impact Statement (FSEIS), on the transfer of IP1 and IP2 from 
Consolidated Edison to Entergy (August 17, 2001). 

                                                 
11 16 U.S.C. § 1456 



 
• NYSDEC's Final Environmental Impact Statement (FEIS) concerning applications 
to renew the SPDES permits for Hudson River power plants, including IP2 and IP3 
(June 25, 2003). 
 

For each of the four environmental reviews listed above, please indicate, separately, 
whether NYSDOS considers a consistency review to have been conducted by NYSDOS 
and/or another NYS office or agency. For each review, please state (a) which office or 
agency conducted that review, (b) whether that office or agency was authorized to 
conduct such review (including the statutory or regulatory bases for such authority), (c) 
the scope of the review (including both the activities reviewed and the resources 
affected by those activities), (d) whether NYSDOS evaluated the consistency 
determination made by the other State office or agency, and (e) whether NYSDOS 
provided comments or advice (or declined to provide comments or advice) to that office 
or agency on the consistency of such actions with the State's CMP. If NYSDOS 
considers that a consistency review was not conducted for any of the four matters listed 
above, please describe why a consistency review was not necessary or was not 
conducted for that particular action. 

 
NYSDOS RESPONSE: 
 

In each of the four matters listed in the question, a State agency consistency review was 
completed by the respective State agency. No federal consistency review was conducted in any 
of the four matters. NYSDOS did not conduct any of the State agency consistency reviews. None 
of the four reviews referenced were conducted pursuant to the CZMA or the implementing 
federal regulations governing federal consistency substantive and procedural requirements.12  A 
State agency consistency review is not a substitute for a federal consistency review of federal 
agency actions conducted by NYSDOS under the federally approved NYS CMP.  
 

For each State consistency review noted in NRC’s question, NYSDOS responds as 
follows: 
 

• New York Power Authority's (NYPA) environmental review (including the State 
Environmental Quality Review Act (SEQRA) negative declaration, Federal 
consistency certification, and State coastal assessment, if any) on the proposed sale 
of NYPA's IP3 to Entergy (March 31, 2000). 

(a) which office or agency conducted that review.  

NYPA is the State public authority that conducted the State consistency review of its own 
actions pursuant to Executive Law § 919(1) and 19 NYCRR § 600.4. NYPA’s review also 
included the transfer of its James A. FitzPatrick Nuclear Power Plant in Scriba, New York to 
Entergy.  Prior to its 2008 license renewal, Entergy complied with its federal consistency 
obligations by filing a certification with NYSDOS for its license renewal application for 

                                                 
12 See 16 U.S.C. § 1456(c)(3)(A); 15 C.F.R. Part 930 subpart D. 



FitzPatrick.13 As discussed previously nuclear license transfer is an unlisted federal license or 
permit activity under the NYS CMP.  NYSDOS did not request authorization from the NOAA 
Administrator to conduct a federal consistency review for the license transfer of IP3 from NYPA 
to Entergy pursuant to 15 C.F.R. Part 930 subpart D, and such a review is considered ministerial 
under NRC regulations. Moreover, the simple transfer of ownership of IP3 did not have 
reasonably foreseeable effects on any coastal use or resource.14 

As required pursuant to Executive Law § 919(1) and 19 NYCRR § 600.4, NYPA 
completed a SCAF for the license transfers of IP3 and FitzPatrick to Entergy, a Type I SEQRA 
action, to inform its decision-making regarding a determination of significance.15 NYPA 
completed Part 1 of the SEQRA Full Environmental Assessment Form, and concluded that “[t]he 
project will not result in any large and important impact(s) and. therefore, is one which will not 
have a significant impact on the environment, therefore a negative declaration will be prepared 
accompanied by an explanatory addendum.”16 In reaching its negative declaration, NYPA 
concluded: “Physically, there will be no difference in facility operation before and after the sale. 
No operational or physical changes will be made. Virtually the only change will be a substitution 
of upper management. The staff, the operating procedures and the legal requirements for 
operation will not change.”17 Therefore, NYPA “determined that the proposed action described 
below will not have a significant effect on the environment and a Draft Environmental Impact 
Statement will not be prepared.”18  

NYPA conducted the environmental reviews for the sale of IP3 and its other nuclear 
facilities and submitted a federal consistency assessment form (FCAF) to NYSDOS for the 

                                                 
13 The James A. FitzPatrick Nuclear Power Plant is located in Scriba, NY. The NRC license transfer joint 
application process included both FitzPatrick and IP3, LLC from NYPA to Entergy. NYSDOS issued a federal 
consistency concurrence for FitzPatrick on July 24, 2008. 
14 See 15 C.F.R. 930.54(a). On December 3, 1998, the NRC “In general, license transfers do not involve any 
technical changes to plant operations. Rather, they involve changes in ownership or partial ownership of facilities at 
a corporate level.” 63 Fed. Reg. 66,721; Negative Declaration, Notice of Determination of Non-Significance for IP3, 
LLC and FitzPatrick, as prepared by William Slade for NYPA, Lead Agency, March 31, 2000, p. 2. “The sale, when 
completed, will involve the transfer to and assumption by Entergy of the ownership and operation of IP3 & JAF in 
the same manner as provided for in the state & federal licenses, permits, & approvals currently in effect for these 
facilities.”  
15 The State CAF, which is a State agency completes pursuant to 19 NYCRR § 600.4, is not to be confused with the 
FCAF, which an applicant for a federal agency authorization completes and submits to the federal agency and 
NYSDOS pursuant to 15 C.F.R. § 930.57. 
16 See 6 NYCRR § 617.6(a). State Environmental Quality Review Full Environmental Assessment Form for the Sale 
of Indian Point 3 and James A. FitzPatrick Nuclear Power Plants, completed by William Slade, NYPA (Lead 
Agency), January 6, 2000; see also Addendum to Environmental Assessment, Proposed Action; The Sale of the 
Indian Point 3 and the James A. FitzPatrick Nuclear Power Plants at p. 2. 
17 Addendum To Environmental Assessment - Proposed Action: The sale of the Indian Point 3 and The James A. 
Fitzpatrick Nuclear Power Plants 
18 Negative Declaration, Notice of Determination of Non-Significance for IP3, LLC and FitzPatrick, as prepared by 
William Slade for NYPA, Lead Agency, March 31, 2000, p. 1. Further, NYPA’s statement in the Attachment to the 
SEQRA Full Environmental Assessment Form, at p. 1, that “[t]he Department of State had no objection to the 
Authority assuming the role of Lead Agency” relates to the choice of State agency conducting the SEQRA review; it 
has nothing to do with State consistency. (15 C.F.R. §§ 930.62 or 930.63). 



license transfer.19 As such transfers are not listed activities in the NYS CMP,20 federal 
consistency review was not automatically required. NYSDOS determined not to seek review 
OCRM’s permission to conduct a federal consistency review of the sale and transfer of the 
license of IP3 to Entergy. As NYPA noted in the FCAF: “Physically, there will be no difference 
in facility operation before and after the sale. No operational or physical changes will be made. 
Virtually the only change will be a substitution of upper management. The staff, the operating 
procedures and the legal requirements for operation will not change.” The NRC nuclear license 
transfer was not expected to have reasonably foreseeable effects on coastal uses or resources.21 
 

(b) whether that office or agency was authorized to conduct such review (including 
the statutory or regulatory bases for such authority).  

NYPA, as a State public authority, is required by NY Executive Law § 919(1) and the 
regulations at 19 NYCRR § 600.4, to complete a State agency consistency review for either a 
Type I or Unlisted action if the action will be undertaken in the coastal area. NYPA is not 
authorized to, and did not, conduct a federal consistency review. NYSDOS is the only designated 
State agency (15 C.F.R. §§ 930.6 and 930.11(o)) authorized to conduct such federal consistency 
reviews. 

(c) the scope of the review (including both the activities reviewed and the resources 
affected by those activities)  

The State coastal policies used for State consistency review are set forth in regulation22 
and are used to fulfill the State agency’s 19 NYCRR § 600.4 consistency obligations. State 
agencies taking action in the State coastal area required to follow the State consistency 
procedures,23 except in the event that the proposed action is a SEQRA listed Type II action. 

The scope of NYPA’s State consistency review was not focused on IP3 operations but 
was limited to the transfer of its assets and the IP3 operating license to Entergy (10 C.F.R. Part 2 
subpart M) for the remainder of its license permit, from 2000 to December 12, 2015.24 According 
to NYPA: “The proposed action is the sale of NYPA's IP3 & JAF NPPs. The sale includes the 
land, structures, equipment, personnel & agreements on ancillary services & power supply. 
Entergy will purchase the NPPs subject to all existing permits & approvals…. The sale will not 
result in any physical change to either site.”25 In explaining its reasons supporting its negative 
                                                 
19 See FCAF for IP3, LLC and James A. FitzPatrick as prepared by William Slade dated January 6, 2000. 
20 See 15 C.F.R. § 930.54(a). NYPA’s completion of a FCAF for federal consistency was indicative of its role as an 
applicant pursuant to 15 C.F.R. 930.57. NYPA did not conduct and had no authority to conduct a federal consistency 
review of sale and transfer of IP3 under the CZMA.   
21 The procedures for a coastal state to review for federal consistency an “unlisted” activity “are provided to ensure 
that State agencies are afforded an opportunity to review federal license or permit activities with reasonably 
foreseeable coastal effects.” 15 C.F.R. § 930.54(f). A designated State agency may opt not to review an unlisted 
federal license or permit activity if it determines that the activity will not have reasonably foreseeable coastal 
effects. The license transfer for IP3 was an unlisted action in the NYS CMP. 
22 19 NYCRR §§ 600.5 and 600.6. 
23 19 NYCRR §§ 600.3 and 600.4. 
24 See NYPA Negative Declaration, Notice of Determination of Non-Significance, prepared by William Slader, 
January 6, 2000 at p. 1. “Name of Action: The proposed action is the sale of NYPA’s Indian Point 3 (IP3) & James 
A. FitzPatrick (JAF) Nuclear Power Plants (NPPs) to indirectly wholly-owned subsidiaries of the Entergy 
Corporation of New Orleans.” 
25 NYPA Negative Declaration, Notice of Determination of Non-Significance, at p. 1. Bolding added. 



environmental determination, NYPA wrote: “[t]he sale, when completed, will involve the 
transfer to and assumption by Entergy of the ownership and operation of IP3 [and] [James A. 
FitzPatrick] in the same manner as provided for in the state [and] federal licenses, permits, [and] 
approvals currently in effect for these facilities.”26  

NYPA completed a State consistency review as required by Executive Law Article 42, 19 
NYCRR § 600.4 to inform its SEQRA decision-making of “significance” of the license transfer 
of IP3 and FitzPatrick, which NYPA determined to have “no significant impact.” The scope of 
NYPA’s consistency review was limited to the IP3 license and asset transfer to Entergy.27  

(d) whether NYSDOS evaluated the consistency determination made by the other 
State office or agency.  

 No documents at NYSDOS indicate that NYSDOS evaluated NYPA’s State agency 
consistency determination. 

(e) whether NYSDOS provided comments or advice (or declined to provide 
comments or advice) to that office or agency on the consistency of such actions with 
the State's CMP.  

No documents at NYSDOS indicate that NYSDOS commented or declined to comment 
or give advice to NYPA regarding its 2000 State agency consistency review. 

 

• New York State Department of Environmental Conservation's (NYSDEC) 
Coastal Assessment (February 11, 2000) completed as a part of the State 
Pollutant Discharge Elimination System (SPDES) permit renewal application 
for IP2 and IP3 (March 2, 2000). 

(a) which office or agency conducted that review.  

NYSDEC conducted the State consistency review of its own permitting actions pursuant 
to SEQRA and the Waterfront Act regulations. NYSDEC prepared a SCAF as part of the 
pending Indian Point SPDES permit renewal application. No federal agency action was involved 
in this State agency review. NYSDOS did not conduct a federal consistency review of the matter. 
As noted above, NYSDEC has no federal consistency review authority. 

(b) whether that office or agency was authorized to conduct such review (including 
the statutory or regulatory bases for such authority).  

NYSDEC, as a State agency, is required by the Executive Law § 919(1) and 19 NYCRR 
§ 600.4, to complete a State agency consistency review for either a Type I or Unlisted action if 
the action will be undertaken in the coastal area. NYSDEC is not authorized to conduct a federal 

                                                 
26 NYPA Negative Declaration, Notice of Determination of Non-Significance, at p. 2. NYPA was required to make a 
determination of significance (6 NYCRR 617.7) and concluded the its role as a State agency in transferring the IP3 
license to Entergy “[would] not result in any large and important impact(s) and. therefore, is one which will not have 
a significant impact on the environment, therefore a negative declaration will be prepared.” Negative Declaration, 
Notice of Determination of Non-Significance, prepared by William V. Slade, Director, Environmental Division, 
NYPA, January 6, 2000, Full Environmental Assessment Form, p. 1. 
27 See State CAF for IP3, LLC and FitzPatrick completed by William Slade, January 6, 2000. 



consistency review. Only NYSDOS is authorized to conduct federal consistency in New York 
pursuant to 15 C.F.R. Part 930. 

(c) the scope of the review (including both the activities reviewed and the resources 
affected by those activities).  

The scope of the State consistency review was limited to the pending SPDES permit 
renewal application for IP2 and IP 3, as defined in NY Executive Law Article 42.  This review 
did not involve a 15 C.F.R. Part 930 federal agency action, federal authorization for a license or 
permit, or federal financial assistance.  

(d) whether NYSDOS evaluated the consistency determination made by the other 
State office or agency.  

NYSDOS reviewed NYSDEC’s State agency consistency assessment form (SCAF) but 
provided no comments on it or the pending SPDES permit renewal. 

(e) whether NYSDOS provided comments or advice (or declined to provide 
comments or advice) to that office or agency on the consistency of such actions with 
the State's CMP.  

No documents at NYSDOS indicate that NYSDOS commented or declined to comment 
or give advice to NYSDEC regarding its State consistency review.  

• New York Public Service Commission's (NYSPSC) Final Supplemental 
Environmental Impact Statement (FSEIS), on the transfer of IP1 and IP2 from 
Consolidated Edison to Entergy (August 17, 2001). 

(a) which office or agency conducted that review.  

NYSPSC conducted the State consistency review of its own actions pursuant to Public 
Service Law § 70 and the Waterfront Act regulations. 

(b) whether that office or agency was authorized to conduct such review (including 
the statutory or regulatory bases for such authority).  

NYSPSC, as a State agency, is required and authorized by the Executive Law § 919(1) 
and 19 NYCRR § 600.4, to complete a State agency consistency review for either a Type I or 
Unlisted action if the action will be undertaken in the coastal area. In accordance with NY Public 
Service Law § 70, the NYSPSC reviewed ConEd’s transfer of the retired IP1 unit and active IP2 
assets and franchise to Entergy. NYSPSC is not authorized to conduct a federal consistency 
review. NYSDOS is the only designated State agency to conduct such reviews. 

 (c) the scope of the review (including both the activities reviewed and the resources 
affected by those activities).  

In 2001, NYSPSC authorized ConEd to transfer the assets of the retired IP1 and active 
IP2 to Entergy, finding that the proposed transfer is “consistent with applicable coastal zone 
policies set forth in 19 NYCRR § 600.5 [i.e., the New York coastal policies].”28 Like the 2000 

                                                 
28 NYSPSC, FSEIS Order, at ETR00054 (Aug. 17, 2001) see also Final Order of NYSPSC Authorizing Asset 
Transfer 11 (Aug. 31, 2001). 



NYPA transfer discussed above, NYSPSC’s State consistency review focused solely on the 
transfer of stock, works and system for IP1 and IP2 from ConEd to Entergy pursuant to NY 
Public Service Law § 70 and did not involve a review, change or extension of the operations of 
the facilities. No federal agency action was involved in this State agency review.  

(d) whether NYSDOS evaluated the consistency determination made by the other 
State office or agency.  

No documents at NYSDOS indicate that NYSDOS evaluated NYSPSC’s State agency 
consistency determination. 

(e) whether NYSDOS provided comments or advice (or declined to provide 
comments or advice) to that office or agency on the consistency of such actions with 
the State's CMP.  

No documents at NYSDOS indicate that NYSDOS commented or declined to comment 
or give advice to NYSPSC regarding its State consistency review.  

 

• NYSDEC's Final Environmental Impact Statement (FEIS) concerning 
applications to renew the SPDES permits for Hudson River power plants, 
including IP2 and IP3 (June 25, 2003). 

(a) which office or agency conducted that review.  

NYSDEC conducted the environmental review and State consistency review of its own 
permitting actions pursuant to the SEQRA and Waterfront Act regulations. Upon information 
and belief that review is still on-going. 

(b) whether that office or agency was authorized to conduct such review (including 
the statutory or regulatory bases for such authority).  

In its FEIS, NYSDEC analyzed the SPDES permit renewals for the three Hudson River 
power generation facilities -- Roseton 1 & 2, Bowline 1 & 2, and Indian Point 2 & 3 Steam 
Electric Generating Stations -- under the policies in Executive Law Article 42. That document 
stated that: “The SPDES permit renewals [for these electric generating facilities] that are the 
subject of this DEIS will not result in any new effects on coastal zone policies.”29  However this 
was not a site specific alternatives review. See, Entergy v. NYSDEC, et als., 3 Misc. 3d 1070, 
***8  (Sup.Ct. Albany Co. 2004), aff’d, 23 A.D. 3d 811 (3d Dep’t 2005), appeal dismissed and 
denied, 6 N.Y.3d 802 (2006). Because the SPDES permit was a State action, NYSDEC reviewed 
the SPDES permit renewals as a matter of State consistency. NYSDEC is not authorized to 
conduct a federal consistency review; NYSDOS is the only designated State agency to conduct 
such reviews.  

In 2008, NYSDEC’s Interim Decision directed the parties to the SPDES proceeding to 
evaluate alternatives under SEQRA in the context of an administrative hearing.30 Depending 

                                                 
29 See Final Environmental Impact Statement, New York State Pollutant Discharge Elimination System Permits for 
the Roseton 1 & 2, Bowline 1 & 2, and Indian Point 2 & 3 Steam Electric Generating Stations. 
30 See www.dec.ny.gov/hearings/45956.html 



upon the alternatives chosen as complying with the federal Clean Water Act, State consistency 
will necessarily be addressed in that context for the selected technology.31 

 (c) the scope of the review (including both the activities reviewed and the resources 
affected by those activities).  

The scope of the NYSDEC’s State consistency review is limited to the renewal of the 
SAPA-extended SPDES permits for IP2 and IP 3. 

(d) whether NYSDOS evaluated the consistency determination made by the other 
State office or agency.  

No documents at NYSDOS indicate that NYSDOS evaluated NYSDEC’s FEIS 
concerning SPDES permit renewal applications for Hudson River power plants. 

(e) whether NYSDOS provided comments or advice (or declined to provide 
comments or advice) to that office or agency on the consistency of such actions with 
the State's CMP.  

No documents at NYSDOS indicate that NYSDOS commented or declined to comment 
or give advice to NYSPSC regarding its State consistency review.  

 
NRC INQUIRY # 3. Part I: 
 

The State of New York's CMP states that, “Generally, [NYSDOS] will evaluate 
major actions proposed in the Coastal Area of the State by Federal agencies or by 
entities requiring Federal permits and determine the consistency of those actions 
with the Program's policies” (CMP Part II, § 11-4 at 3 (1982)). Please describe the 
circumstances, if any, in which NYSDOS would not perform a consistency 
evaluation for a Federal action that may affect New York State's coastal zone.  

  
The federal CZMA requires a State with a federally approved CMP to develop a list of 

federal agency activities which will be reviewed for federal consistency. This list appears in 
Table 2 of the NYS CMP,32 which details the federal agency activities that NYSDOS has already 
determined will have coastal effects on New York’s coastal resources and uses33 and whenever 
proposed, will be reviewed for federal consistency. The NYS CMP also provides for the issuance 
of general concurrences for minor actions.34 
                                                 
31 See www.dec.ny.gov/enb/97047.html 
32 See NYS CMP Table 2 at p. II-9-17 to II-9-23. 
33 See 15 C.F.R. 930.53(a); see also NYS CMP Table 2 at p. II-9-17 to II-9-23. “The specific federal regulatory 
activities subject to consistency review by DOS, including those that may occur outside of the State's coastal zone 
and have reasonably foreseeable coastal effects, are listed in Part II of Table I. DOS will review these activities for 
their consistency with New York's CMP in accordance with the procedural requirements of 15 C.F.R. Part 930, 
subpart D (or subpart I for federal regulatory activities having interstate coastal effects).” NYS CMP at p. II-9-12. 
34 See 15 C.F.R. § 930.62(a). “…The State agency may issue a general concurrence for minor activities (see § 
930.53(b))….” see also NYS CMP p. II-9-13 – II-9-14. Criteria for General Concurrence. 
 

Activities will not require further DOS review and separate concurrences with consistency certifications if 
all of the following relevant criteria are met: 
•The activity involves a use that is the same as, or similar to, adjacent or nearby uses; 



 
If a federal agency activity is not “listed”35in the NYS CMP, NYSDOS has the option of 

seeking permission from NOAA’s Office of Coastal Resources Management (OCRM) Director 
to conduct a consistency evaluation.36 If NYSDOS wants to review the unlisted action, NYSDOS 
will follow the procedures in 15 C.F.R. § 930.54 to review the activity for federal consistency. 
There are no categorical exemptions of federal agency activities from federal consistency review. 
Further, the federal consistency concurrence or objection must be issued by NYSDOS, the 
designated State agency (15 C.F.R. § 930.11(o)), as there are no provisions in the NYS CMP for 
other State agencies to “stand in the shoes” of NYSDOS.37 

 
The circumstances in which NYSDOS would not perform a consistency evaluation for a 

federal action that may affect New York State's coastal zone are limited. One such instance is if 
NYSDOS has previously entered into an agreement with a federal agency to establish preset 
conditions for issuance of a general concurrence with conditions for select Regional and 
Nationwide activities. For example, NYSDOS and the U.S. Army Corps of Engineers (Corps) 
                                                 

•The activity is compatible with community character in design, size, and materials; 
•If the activity would be in an area covered by an approved LWRP, the community advises that it is 
consistent with the community's land and water use controls for the area; 
•The activity is identified in an approved LWRP as one that should be undertaken to advance the policies 
and purposes of the approved LWRP and the community so advises; 
•The activity involves reconstruction, replacement, maintenance or repair of lawful structures, in-kind and 
in-place, and where applicable a community advises that it complies with an approved LWRP and DOS 
determines it complies with any applicable Special Management Area Plan; 
•Other than for the exercise of riparian or littoral rights (see below), the activity is entirely on property 
owned or otherwise authorized by the owner for use by the proponent of the activity; 
•The activity involves the exercise of riparian or littoral rights that is typical of lawful riparian or littoral 
access traditionally exercised in the area; complies with any applicable local standards; and avoids any 
unnecessary interference with navigation and other public uses of the water; 
•The activity would not significantly impair the rights and interests of the public regarding the use of public 
lands or waters; 
•The activity does not disrupt existing lawful water-dependent uses; 
•Other than for the exercise of riparian or littoral rights or the reconstruction, replacement, maintenance or 
repair of lawful structures (see above), the activity would not be undertaken in a vegetated wetland or 
natural protective feature; 
•The activity would not generate or discharge non-point source pollution to coastal waters, or would 
provide a means of adequately treating non-point sources of pollution using accepted best management 
practices. 

35 See 15 C.F.R. § 930.54; “DOS will also monitor activities requiring federal regulatory approval that are not listed 
in Part II of Table I to determine if the activities may affect land and water uses and natural resources in the State's 
coastal zone. If DOS determines that an unlisted activity will affect coastal uses or resources, then DOS will advise 
the applicant, federal agency and OCRM that a consistency review of the activity will be required. As part of this 
notification, DOS will request OCRM's approval to review the unlisted activity.” NYS CMP at II-9-12. 
36 15 C.F.R. § 930.54 (a)(1): “With the assistance of Federal agencies, State [coastal] agencies should monitor 
unlisted federal license or permit activities (e.g., by use of intergovernmental review process established pursuant to 
E.O. 12372, review of NEPA documents, Federal Register notices). State agencies shall notify Federal agencies, 
applicants, and the Director of unlisted activities affecting any coastal use or resource which require State agency 
review within 30 days from notice of the license or permit application, that has been submitted to the approving 
Federal agency, otherwise the State agency waives its right to review the unlisted activity. The waiver does not 
apply in cases where the State agency does not receive notice of the federal license or permit application.” 
37 See 15 C.F.R. § 930.62(a), in part, “At the earliest practicable time, the State agency [DOS] shall notify the 
Federal agency and the applicant whether the State agency concurs with or objects to a consistency certification….” 
(Emphasis added). 



have engaged in a 15 C.F.R. Part 930 subpart D federal consistency review process that has 
resulted in the identification of Corps identified Regional and Nationwide federal activities 
subject to a Corps permit. In that context, after NYSDOS has conducted a thorough federal 
consistency review of the identified Regional and Nationwide Corps activities, NYSDOS issues 
a federal consistency determination that included a coastal policy analysis and conditions for 
each of the activities that, if adhered to, would not have adverse coastal effects. 38 The federal 
consistency decision has an expiration date of five years from the date of issuance, is periodically 
updated with through mutual consent from NYSDOS and the Corps and provides for the 
determination that there would not be coastal effects from the activity if the conditions are met. 
 

If an applicant or agency is not able to meet the conditions for issuance of a Regional and 
Nationwide permit, it must submit a consistency certification to NYSDOS seeking an 
individualized federal consistency review. NYSDOS does not have such an agreement with NRC 
for the licensing of nuclear facilities. Accordingly all NRC required licenses, certification, or 
approvals, including renewal applications, must be submitted to NYSDOS for federal 
consistency review prior to NRC approval. 
 
 
NRC INQUIRY # 3 PART II: 
 

Additionally, please describe how a consistency evaluation for a Federal action 
would differ from an evaluation performed for a State action. For the four reviews 
cited by Entergy, please describe whether each review would be sufficient for a 
consistency review for a Federal action and, if deficient, how that review is 
deficient. Please cite any applicable regulations, guidance, or other relevant 
documents. 
 

There are similarities as well as differences in the manner in which federal and State 
agency consistency is conducted and projects are evaluated. A federal consistency review by 
NYSDOS is subject to the 15 CFR 930 regulations, state consistency review is not. Others are 
discussed below. 

 
Both federal and state agencies taking action in the coastal area must act consistently with 

New York’s 44 enforceable coastal policies. Though the policies are phrased different in the 
NYS CMP and in the Waterfront Act and its regulations (Executive Law § 912 and 19 NYCRR 
§§ 600.5 and 600.6), the obligation to abide by them is a common responsibility. Central to the 
enactment of waterfront legislation in New York was satisfying the CZMA requirement that each 
coastal state enact a state law with authority to bind state agencies to comply with the same 
coastal policies to which federal agency must comply.39 Enforceability of the coastal policies at 
the state level was a base minimum requirement for program approvability. The Waterfront Act 

                                                 
38 When NYSDOS conducts a federal consistency of the Corps’ Nationwide and Regional activities and sets forth in 
the federal consistency decision, the identified activities will not be required to undergo individual federal 
consistency review if the activity is conducted pursuant to the condition listed in DOS’s federal consistency decision 
for those actions. See 15 C.F.R. § 930.1(c).  
39 16 U.S.C. § 1455(d)(15). 



became the linchpin for requiring State agency consistency and ensuring that the coastal policies 
were implemented and enforced at the state level. 

The NYS CMP is a networked coastal program that draws upon a network of state 
statutes, regulations and other legal authorities to enforce the state coastal policies40and does not 
incorporate the 44 enforceable coastal policies in a single State consistency permit. The 
Waterfront Act regulations contain 29 coastal policies which are applicable to State agency 
consistency. The other 15 policies, which together with the 29 enforce the 44 coastal policies, are 
contained in State laws and programs administered by State agencies other than NYSDOS. The 
policy language and format differs between the NYS CMP and the Waterfront Act regulations. 
The State Legislature empowered NYSDOS to adopt rules and regulations ensure that those state 
policies codified in Executive Law § 912 were given effect.   

 
Each State agency is responsible for reviewing its direct or permitting actions to ensure 

that they are undertaken in a manner that is consistent with the State's 29 coastal area policies in 
19 NYCRR § 600.5 or § 600.6, depending upon the geographical location of the project and in 
accordance with the procedures set forth in 19 NYCRR Part 600, the Waterfront Act 
regulations.41 Potentially, several state agencies may have separate regulatory reviews in 
connection with a given project; each must render a separate consistency determination before it 
issues or denies a permit. The State agencies acting under NY Executive Law Article 42 are self-
policing when conducting their consistency reviews. By comparison, NYSDOS is the only State 
agency which is empowered to conduct federal consistency review in New York State and only 
one federal consistency determination of a federal action is possible. Its authority is not 
transferable to another New York State agency nor can a federal consistency review be 
artificially manufactured through a State agency consistency review for a separate action. 

 
Following federal approval of New York’s CMP in 1982, proposed federal actions or 

approvals affecting land or water uses or the natural resources of the coastal zone are reviewed 
by NYSDOS for consistency with the State’s 44 coastal policies. The federal consistency process 
centers on the interaction between the NYSDOS, the federal agency, and the applicant; this 
important dynamic is not present when state agencies conduct a consistency review under the 
Waterfront Act.   

 
 A distinguishing feature of State agency consistency review which differs from federal 
consistency review is the concept of balancing. Under Executive Law Article 42, there is a 
balancing approach to State agency consistency with coastal policies. When it becomes clear that 
a proposal will substantially hinder one or more coastal policies, the State agency may only 
undertake or approve the activity if it certifies: 1) that no reasonable alternatives exist; 2) the 
action taken will minimize all adverse impacts on such policies to the maximum extent 

                                                 
40 For networked programs see C.F.R. § 923.43(b)(2). Rather than enact comprehensive legislation, New York's 
legislature elected to utilize a networked approach for coordinating and implementing the goals of the program, with 
provision for adoption of local programs. See Executive Law Article 42 and the NYS CMP, § II-4, at 1-2, 8. There 
are currently 81 New York state statutes which enforce the coastal policies; they are listed after each policy in the 
NYS CMP and are kept current through periodic routine program changes. (15 C.F.R. § 923.84).  
41 19 N.Y.C.R.R. § 600.3. 



practicable; 3) the action will advance one or more of the other coastal policies; and 4) the action 
will result in an overriding regional or statewide benefit.42  

 By contrast, federal consistency does not permit the balancing of the competing policies. 
When the federal consistency certification is submitted, NYSDOS is required to issue an 
objection, concurrence or conditional concurrence within six months of receiving all necessary 
data and information.  Unlike in State consistency, there is no provision for the “balancing” of 
coastal policies in a federal consistency review and the federal agency activity must not be 
inconsistent with any of the 44 enforceable coastal policies.  If NYSDOS objects to a federal 
consistency certification, then an applicant may initiate an appeal process in accordance with the 
procedures in 15 C.F.R. Part 930 subpart H. There is no administrative appeal process for State 
consistency reviews. 

State consistency is a limited, isolated review of the State agency’s own action. State 
agencies cannot review for consistency the actions of any other New York State agency, let alone 
those of federal agencies. In instances where two or more state agencies may have jurisdiction 
over a proposed action, each agency must render its own consistency determination and can 
potentially reach contrary determinations about the consistency of the activity. Moreover, under 
federalism principles, no state law, including NY Executive Law Article 42, can give to state 
agencies authority to review federal agency activities. Only pursuant to the congressionally 
enacted CZMA can States attain the authority to conduct reviews of federal agency actions. The 
CZMA confers that review authority on a single State agency. In New York, the single State 
agency for federal consistency review is NYSDOS. 

 
For the four reviews cited by Entergy, please describe whether each review would be 
sufficient for a consistency review for a Federal action and, if deficient, how that review 
is deficient. Please cite any applicable regulations, guidance, or other relevant 
documents. 

 
• New York Power Authority's (NYPA) environmental review (including the State 
Environmental Quality Review Act (SEQRA) negative declaration, Federal 
consistency certification, and State coastal assessment, if any) on the proposed sale 
of NYPA's IP3 to Entergy (March 31, 2000). 

  
NYPA’s consistency review is not sufficient for purposes of federal consistency review, 

nor a substitute for it. NYPA owned IP3 until November 21, 2000, when it transferred its 
ownership interest in, and operating/maintenance responsibility for, the IP3 plant to Entergy. 
NYPA conducted a State agency consistency review of the sale of the facility and its operating 
license to Entergy. The NYPA State consistency determination was limited to the transfer of IP3 
to Entergy and did not review the operating license for the IP3 facility. As the seller of IP3, 
NYPA’s state consistency review was limited to its own property transfer. Under no construct 
would that state review be sufficient for federal consistency review of IP3’s operating license. 

                                                 
42 19 NYCRR § 600.4(b). A separate but similar procedure has been established in the regulations for the review of 
a State agency action within the boundary of a community with an approved local waterfront revitalization program, 
where the action is one which has been identified by the Secretary pursuant to Executive § 916(1) and a negative 
declaration has been issued. 19 NYCRR § 600.4(c) Where a positive declaration has been issued, the action will be 
reviewed under SEQRA procedures.  



The NRC’s federal agency action treats such transfer as a ministerial act (10 C.F.R. §§ 50.80 and 
50.90). The review accorded transfer of a nuclear facility to a responsible buyer does not 
approximated the comprehensive multi-level of review involved with a NRC license renewal (10 
C.F.R. Part 54). In any event, NYPA would not have been authorized to conduct a federal 
consistency of NRC’s action, as it has not been delegated authority to conduct federal 
consistency reviews by the NYS CMP.  
 

• New York State Department of Environmental Conservation's (NYSDEC) 
Coastal Assessment (February 11, 2000) completed as a part of the State Pollutant 
Discharge Elimination System (SPDES) permit renewal application for IP2 and 
IP3 (March 2, 2000). 

 
 NYSDEC’s consistency review is not sufficient for purposes of federal consistency 
review, nor a substitute for it. The February 11, 2000 NYSDEC prepared a SCAF. The SPDES 
permit reviews is a NYSDEC action and does not involve a federal agency action, which is a 
basic requirement for the completion of a federal consistency review.43 The NYSDEC State CAF 
is a preparatory step in a State consistency review in the State agency SEQRA process.44It is not 
a substantive review of the IP2 and IP3 operational licenses; and it does not involve the federal 
consistency review of the NRC license renewal. (15 C.F.R. Part 930 subpart D) Therefore, the 
NYSDEC State consistency action cannot be recognized as a federal consistency review. 
  

• New York Public Service Commission's (NYSPSC) Final Supplemental 
Environmental Impact Statement (FSEIS), on the transfer of IP1 and IP2 from 
Consolidated Edison to Entergy (August 17, 2001). 

 
NYSPSC’s consistency review is not sufficient for purposes of federal consistency 

review, nor a substitute for it. NYSPSC’s State consistency review of the transfer of the assets 
and franchise of retired IP1 unit and active IP2 did not involve a federal action, nor is NYSPSC 
the designated State agency to conduct federal consistency reviews. The NYSPSC approval of 
the transfer involved NY Public Service Law § 70 and related State law requirements and did not 
involve a review, change or extension of the operations or underlying license of the nuclear 
facilities. Moreover, the NYSPSC determination does not purport to review the NRC’s approval 
of the license transfer from ConEd to Entergy (which NRC considers ministerial act). Finally, 
NYSPSC is not authorized to conduct a federal consistency review and its State consistency 
review was focused only on its approval of the transfer as a responsible State agency.  
 

• NYSDEC's Final Environmental Impact Statement (FEIS) concerning 
applications to renew the SPDES permits for Hudson River power plants, 
including IP2 and IP3 (June 25, 2003). 

 

                                                 
43 See e.g. 15 C.F.R. § 930.51(a). “The term “federal license or permit” means any authorization that an applicant is 
required by law to obtain in order to conduct activities affecting any land or water use or natural resource of the 
coastal zone and that any Federal agency is empowered to issue to an applicant.” See 16 U.S.C. § 1456. The basic 
premise of the federal CZMA is that it involves the designated State agency’s review of federal agency activities for 
federal consistency with the enforceable State coastal policies.  
44 19 NYCRR § 600.4. 



NYSDEC’s consistency review is not sufficient for purposes of federal consistency 
review, nor a substitute for it. The NYSDEC June 25, 2003 FEIS is not a review of the IP2 and 
IP3 operational licenses, nor does it involve the federal consistency (15 C.F.R. Part 930 subpart 
D) review of the NRC license renewal. The ongoing NYSDEC SEQRA and SPDES/Best 
Technology Available (BTA) administrative hearing, which is expected to result in an alternative 
specific State consistency determination, is not the equivalent of a federal consistency review 
conducted under the CZMA and its implementing regulations at 15 C.F.R. Part 930. 
 
 
NRC INQUIRY # 4.  

CZMA regulations in 15 CFR 930.51 describe situations whereby the renewal of a 
Federal license or permit for an activity that has previously been reviewed for 
consistency with the State's coastal management program does not require a 
subsequent consistency determination unless the proposed action will cause an 
effect on any coastal use or resource substantially different than those previously 
reviewed by the State agency. 

a. Please describe your understanding of the applicability of 15 CFR 930.51(b), (c) 
and (e) to the license renewal application for IP2 and IP3. 
 
b. Please state if you believe there were any substantial changes in the coastal 
environment or substantial changes to the New York CMP since 2000. If so, please 
describe those changes. 

 
 

a. Please describe your understanding of the applicability of 15 CFR 930.51 (b), (c) 
and (e) to the license renewal application for IP2 and IP3. 

 
The regulations implementing the CZMA state: 
 
“(a) The term "Federal license or permit" means any authorization, certification, 
approval, or other form of permission which any Federal agency is empowered to issue to 
an applicant.”45  

 
Entergy’s license renewal application for IP2 and IP3 fall within that definition of a 

“federal license or permit.” NYSDOS is currently reviewing the IP2 and IP3 applications for 
federal consistency pursuant to the substantive and procedural requirements of 15 CFR Part 930 
Subpart D as “[l]icensing and certification of the siting, construction, and operation of nuclear 
power plants, pursuant to Atomic Energy Act of 1954, Title II of the Energy Reorganization Act 
of 1974 and the National Environmental Policy Act of 1969.” They are each listed activities in 
NYS CMP Table 2 requiring federal consistency review to be conducted by NYSDOS, the only 
15 C.F.R. § 930.11(o) designated State agency in New York State to conduct federal consistency 
reviews.46  

                                                 
45 15 C.F.R. § 930.51(a). 
46 NYS CMP at p. II-9-20. 



 
15 C.F.R. §§ 930.51(b)(2) and (3) and (c) address consistency review of a major 

amendment or renewal of an activity previously reviewed for federal consistency and 
subsequently permitted.47 That provision is not applicable here. Since IP2 and IP3 were never 
reviewed for consistency by NYSDOS, 15 C.F.R. §§ 930.51 (b)(2) and (3), (c) and (e) are 
inapplicable to the current situation. The consultation process between federal and state agencies 
arises only in the context of a federal license renewal when the original license was previously 
reviewed for federal consistency by the State agency and the renewal will either be subject to 
new program requirements or cause an effect on any coastal use or resource “substantially 
different” than those originally reviewed by the State agency. 15 C.F.R. §§ 930.51(b)(3) and (e). 

 
In order for 15 C.F.R. §§  930.51(b)(2) or (3) to apply, the original “federal license or 

permit activities” must have undergone a previous federal consistency review.48 The NRC 
approved the original operating licenses for IP2 and IP3 in 1973 and 1975, respectively. Both 
original licenses pre-date the September 30, 1982 federal approval of the NYS CMP and thus 
neither original operating permit was or could have been subject to federal consistency review.  

 
While federal consistency reviews were not conducted for the original IP operating 

licenses, a separate and distinct review obligation applies to license renewal applications where 
the facilities have not been previously reviewed. Here, Entergy’s federal consistency certification 
is being reviewed in accordance with 15 C.F.R. § 930.51(b)(1), which requires that “[r]enewals 

                                                 
47 15 C.F.R. § 930.51 reads, in pertinent part: 
  (a) The term “federal license or permit” means any authorization that an applicant is required by law to obtain in 
order to conduct activities affecting any land or water use or natural resource of the coastal zone and that any 
Federal agency is empowered to issue to an applicant…. 
  (b) The term also includes the following types of renewals and major amendments which affect any coastal 
use or resource: 
  (1) Renewals and major amendments of federal license or permit activities not previously reviewed by the 
State agency; 
  (2) Renewals and major amendments of federal license or permit activities previously reviewed by the State 
agency which are filed after and are subject to management program changes not in existence at the time of 
original State agency review; and 
  (3) Renewals and major amendments of federal license or permit activities previously reviewed by the State 
agency which will cause an effect on any coastal use or resource substantially different than those originally 
reviewed by the State agency. 
  (c) The term “major amendment” of a federal license or permit activity means any subsequent federal 
approval that the applicant is required to obtain for modification to the previously reviewed and approved 
activity and where the activity permitted by issuance of the subsequent approval will affect any coastal use or 
resource, or, in the case of a major amendment subject to § 930.51(b)(3), affect any coastal use or resource in 
a way that is substantially different than the description or understanding of effects at the time of the original 
activity. 
  (d) The term “renewals” of a federal license or permit activity means any subsequent re-issuance, re-approval or 
extension of an existing license or permit that the applicant is required to obtain for an activity described under 
paragraph (b) of this section. 
  (e) The determination of substantially different coastal effects under paragraphs (b)(3), and (c) of this 
section is made on a case-by-case basis by the Federal agency after consulting with the State agency, and 
applicant. The Federal agency shall give considerable weight to the opinion of the State agency. The terms 
“major amendment,” “renewals” and “substantially different” shall be construed broadly to ensure that the 
State agency has the opportunity to review activities and coastal effects not previously reviewed.  . 
48 15 C.F.R. §§ 930.51(b)(2) and (3).  



and major amendments of federal license or permit activities not previously reviewed by the 
State agency” are to be reviewed for federal consistency review in accordance with 15 C.F.R 
Part 930 subpart D.49 In order for 15 C.F.R. § 930.51(b)(2) or (3) to apply, NYSDOS would have 
to have previously completed a federal consistency certification. Subsection 15 C.F.R. § 
930.51(b)(2) and (3) contain a condition precedent requiring that “the federal license or permit 
activities previously reviewed by the State agency”. NYSDOS, as the only designated “State 
agency”, has never reviewed the original operating licenses for IP2 and IP 3 and so 15 C.F.R. § 
930.51(b)(2) or (3) does not apply to the current license renewal applications (10 C.F.R. Part 54).  
 

Applicable here, 15 C.F.R. § 930.51(b)(1) describes a situation where federal consistency 
is required when the renewal of the federal license or permit “was not previously reviewed by the 
State agency.” As discussed previously, NYSDOS is the sole designated State agency with the 
authority to review NRC operating licenses and license renewals.  While federal consistency 
review was conducted for the other New York nuclear power stations in New York in 
conjunction with their license renewal applications (including Entergy’s FitzPatrick plant), 
NYSDOS has never conducted a federal consistency review for IP2 and IP3.50 
 
NRC INQUIRY # 4 subpart b.  
 

Please state if you believe there were any substantial changes in the coastal 
environment or substantial changes to the New York CMP since 2000. If so, please 
describe those changes. 

   
Yes, the NYS CMP has changed since 2000. NRC’s inquiry asks NYSDOS whether there 

were “any substantial changes in the coastal environment” since the year 2000. Pursuant to 15 
C.F.R. § 930.51(b)(3), deference would be provided to NYSDOS in “[t]he determination of 
substantially different coastal effects under paragraphs (b)(3), and (c) of this section is made on a 
case-by-case basis by the Federal agency after consulting with the State agency, and applicant. 
The Federal agency shall give considerable weight to the opinion of the State agency.”51  
 

The NYS CMP underwent two Routine Program Changes (RPCs) in 2001 (Appendix 6) 
and 2006 (Appendix 7), and the changes to the program provided the addition of material 
required for federal consistency review. These changes were not considered to be amendments to 
the NYS CMP but rather routine changes in a decision rendered by the US Department of 
Commerce. The 2001 RPC expanded the “necessary data and information list”52 to include, 
among other things, the submission of a FEIS if required by the federal agency, as is the case 
with the IP2 and IP3 license renewals (10 C.F.R. Part 54).53  The 2006 RPC contained interstate 
consistency provisions (15 C.F.R. Part 930 subpart I) that provided for NYSDOS, as the 

                                                 
49 See NYS CMP at p. II-9-11: “Activities in or outside of New York's coastal zone, which require federal permits, 
licenses and other regulatory authorizations and affect land and water uses and natural resources in the coastal zone, 
are subject to review by DOS for their consistency with the State's CMP. This requirement also applies to renewals 
and major amendments to such regulatory approvals.” 
50 See L. 1975, C. 464, 947. 
51 15 C.F.R. § 930.51(e). 
52 15 C.F.R. § 930.58(a). 
53 2001 NYS CMP RPC at p. 25-26. (Attachment 6) 



designated State agency, to review applications for federal license and permits for federal 
consistency that were located in Connecticut State waters in Long Island Sound. 

 
In 2012, the NYS CMP has also been updated for the addition of federally-approved 

Local Waterfront Revitalization Programs and the update of the Significant Coastal Fish and 
Wildlife Habitats.54  
 
 
NRC INQUIRY # 5.   
 

Is the Department aware of any other examples where a consistency review by a 
State agency was not required, or not conducted, because a review had been 
conducted previously and the proposed activity would not affect any coastal use or 
resource in a way that was substantially different than the description or 
understanding of effects at the time of the original review, as described 15 CFR 
930.51? If so, please describe the circumstances of that (those) situation(s). 

 
  NYSDOS is not aware of any other examples where a federal consistency review by a 
State agency [NYSDOS] was not required, or not conducted, because a review had been 
conducted previously and the proposed activity would not affect any coastal use or resource in a 
way that was substantially different than the description or understanding of effects at the time of 
the original review. When federal permits or licenses expire, NYSDOS conducts a new 
consistency review. 
 

Changes that occur between an original license and a renewal application provide 
additional information for review. For instance, NYSDOS receives applications for federal 
agency maintenance dredging permits that are generally issued for standard time intervals, and 
are usually valid for 5 or 10 year terms. At the conclusion of the maintenance dredging permit, 
applicants generally submit an application for a federal consistency review for a “renewal” of the 
first permit. Although called a renewal, this second permit for a set term number of years for 
maintenance dredging is classified by both the federal agency and DOS as an entirely new 
review, which entails NYSDOS’s completion of a federal consistency review for the new permit 
term. 
 

                                                 
54 Since 2000, the following RPCs were approved by the Office of Coastal Resource Management (OCRM) for 
Significant Coastal Fish and Wildlife Habitats (SCFWHs). June 6, 2002: OCRM concurred with NYSDOS’s RPC to 
add 5 and to modify 41 SCFWHs in Suffolk County; August 31, 2006: OCRM concurred with NYSDOS’s July 13, 
2006 RPC to add 8 SCFWHs in Suffolk County and to modify in 25 SCFWHs in Suffolk and Nassau Counties; 
February 20, 2009 and May 13, 2009: OCRM concurred with NYSDOS’s December 2, 2008 RPC to add 2 
SCFWHs to the South Shore of Long Island, to modify 9 SCFWHs including the combination of 4 of the previously 
designated habitats into two habitats and the deletion of three habitats; and November 30, 2012, OCRM concurred 
with NYSDOS’s July 31, 2012 RPC to update the Hudson River SCFWHs. The RPC includes modifications to the 
narratives for the existing 35 habitats, the extension of 13 habitat boundaries, the consolidation of 4 habitats into 2, 
and the designation of 7 new habitats. 
 



Significantly, three nuclear power plant facilities submitted certifications to NYSDOS for 
federal consistency review for the 10 C.F.R. Part 54 operating license renewals 
applications. These were: 

 
F-2002-0707  R.E. Ginna Nuclear Power Plant (Rochester Gas & Electric)  
F-2004-0194  Nine Mile Point Nuclear Station Units 1 & 2 (Constellation)  
F-2007 1155 James A. FitzPatrick Nuclear Power Plant (Entergy)  

 
 As with Indian Point, NYSDOS never reviewed the original operating licenses for the 

three facilities but reviewed the renewal applications in accordance with 15 C.F.R. 930.51(b)(1). 
All three applications were classified as new federal consistency reviews by NYSDOS. In 
addition, each review resulted in a determination that the activities were consistent with the 
enforceable policies of the NYS CMP, and the facility licenses were renewed by NRC. 
 
 
NRC INQUIRY # 6.   
 

Please describe whether NYSDOS concurs with Section 9.3 of Entergy's 
Environmental Report, as revised (Enclosure 1 to NL-12-107), in which Entergy 
states it “now believes that the New York Coastal Zone Management Plan also 
exempts both plants from further consistency review.” 

 
  Entergy focused its response to R.A.I. No. 3 on so-called “grandfathering” provisions in 
the NYS CMP.55 Entergy filed suit in New York Supreme Court, Albany County seeking a 
declaratory order that it is “exempt” from federal consistency review. On December 13, 2013, in 
Entergy Nuclear Operations, Inc. v. New York State Dept. of State, 42 Misc.3d 896 (Sup. Ct. 
Albany Co. 2013), Supreme Court Justice Michael Lynch issued a favorable decision to 
NYSDOS and finding that the “exemption” provisions do not apply to Entergy’s application for 
the license renewal.56 The court upheld the NYSDOS’s conclusion that Entergy’s Indian Point 
facility was subject to federal consistency review by virtue of Entergy’s 2007 application to 
renew its operating licenses for its Indian Point facilities. On January 22, 2014, Entergy filed a 
notice of appeal with the N.Y. Supreme Court, Appellate Division, Third Department. The 
appeals process is still ongoing. 
 
 

                                                 
55 See NYS CMP at pt. II, § 9, at 1. 
56 See Entergy Nuclear Operations, Inc., Entergy Nuclear Indian Point 2, LLC, and Entergy Nuclear Indian Point 3 
LLC v. New York State Dept. of State, 42 Misc. 3d 896 (Supreme Ct. [Albany Cty.]) Dec. 13, 2013. (Attachment 8). 








































































































































































































