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Department of Energy
Washington, DC 20585

May 20, 2014

Secretary

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

ATTN: Rulemakings and Adjudications Staff

Subject:  Docket ID NRC-2013-0276, Submission of U.S. Department of Energy Comments
on the Proposed Rulemaking for 10 CFR 170 and 10 CFR 171

Reference: Federal Register, Volume 79, No. 71, pages 2103621061 , 10 CFR Parts 170 and
171, Revision of Fee Schedules; Fee Recovery for Fiscal Year 2014; Proposed
Rule”

To Whom It May Concern,

The U.S. Department of Energy (DOE) hereby submits comments on the proposed changes to
Title 10, Code of Federal Regulations, Parts 170 and 171 (10 CFR 170 and 171), which is the
method by which the U.S. Nuclear Regulatory Commission (NRC) amends the licensing,
inspection, and annual fees charged to its applicants and licensees.

DOE understands that NRC is statutorily required to recover a portion of its budget through
assessment of fees to licensees and other users of NRC services. However, as in years past, DOE
finds-that the basis for the fees assessed for regulatory oversight of the DOE general licenses for
Uranium Mill Tailings Radiation Control Act (UMTRCA) Title I and Title II disposal sites (i.e.,
10 CFR 40.27 and 40.28) cannot be discerned from the information provided in the referenced
proposed rule. Specifically,

. The overall scope of NRC oversight of uranium recovery licensees is not defined so the
portron proposed for regulatory oversight of DOE managed UMTRCA Title I and Title II
disposal sites cannot be confirmed;

. The specific scope for NRC’s regulatory oversight of DOE activities is not defined and
DOE cannot determine the relative amounts of NRC oversight that will be needed for the
Moab, Utah, site relative to the total oversight scope; and

o - -Several cost elements are not defined.

DOE rerterates that NRC’S annual license fee that DOE is charged should be con51dered in the
ongoing drscussron of the long-term surveillance charge that is assessed in accordance with |
10-CFR 40, Appendrx A, Criterion 10. DOE understands that this is a separate toprc that does not
directly pertain to the proposed annual license fee. R
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DOE appreciates the opportunity to submit the attached comments. Please contact me at
Thomas.pauling@hgq.doe.gov or (202) 586-1782 to discuss the enclosed comments.

Enclosure

cC:

A. Gil, DOE

R. Bush, DOE

D. Persinko, NRC
M. Norato, NRC
D. Orlando, NRC

Sincerely, A

Thémas C. Pauling
Director, Office of Site Operations
Office of Legacy Management



DOE Comments on 10 CFR Parts 170 and 171, Revision of Fee Schedules; Fee Recovery
for Fiscal Year 2014, April 14, 2014, Proposed Rule

The U.S. Nuclear Regulatory Commission (NRC) regulates U.S. Department of Energy
(DOE) activities conducted under general licenses established at Title 10, Code of Federal
Regulations, Part 40.27 (10 CFR 40.27) and 10 CFR 40.28 in accordance with Title I and
Title II of the Uranium Mill Tailings Radiation Control Act (UMTRCA), respectively. DOE
provides the following comments on NRC’s proposed license fees for fiscal year (FY) 2014,
as they will be codified in 10 CFR Parts 170 and 171. !

Summary of NRC’s Proposed Changes to DOE Annual Fee

e NRC is proposing to raise the current hourly rate from $272 to $279.

e Based on NRC work papers, the number of full-time equivalent employees (FTEs)
budgeted for DOE UMTRCA oversight also increased slightly (relative to FY 2013), from
2 to 2.2. Therefore, LM should anticipate about 3,000 hours in dedicated NRC resources
for UMTRCA sites. NRC does not provide FTE resource estimates for oversight of other
uranium recovery licensees.

e The proposed annual fee to be assessed to DOE for FY 2014 is $815,000, roughly
16 percent higher than the $700,000 annual fee for FY 2013, but only about 5 percent
higher than the $779,000 FY 2012 annual fee.

e NRC attributes the $115,000 increase over the FY 2013 fee to “increased budgetary
resources for UMTRCA activities” Most of the difference can be explained by the
proposed increase in the FTE hourly rate combined with the slight increase in allocated
FTEs. Other line item adjustments (generic/other budgeted costs and the fee-relief
adjustment) account for a $7,000 increase. Two additional factors account for variations in
annual fees assessed to DOE according to the work papers:

1. The Part 170 receipt adjustment, which varies greatly from year to year (its allocation
and basis is not provided), and

2. A new line item, applied only to DOE (within the uranium recovery fee class), a
“contract dollar” amount of $36,000 (this item is not defined or explained).

e Aswas the case in FY 2013, DOE will bear about 70 percent of the cost of the total
uranium recovery license fees in F'Y 2014. The remainder will be borne by other uranium
recovery licensees.

DOE Comments
(1) Even after detailed reviews of current and historical 10 CFR 170-171 fee schedules and

corresponding work papers, the basis for NRC’s determination of generic/other uranium
recovery costs and other line items affecting the DOE annual fee amount is not provided.

! Source: Federal Register Volume 79, No. 71, pages 21036-21061: “10 CFR Parts 170 and 171, Revision of Fee Schedules;
Fee Recovery for Fiscal Year 2014; Proposed Rule.” The portion of the proposed rule that applies to DOE is presented in
Table X on page 21044. The fee amendments are required by law under the Omnibus Budget Reconciliation Act of 1990
(OBRA-90), which mandates that NRC recover through fees approximately 90 percent of its budget authority.
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DOE cannot determine from the information provided in the proposed rule what specific
regulatory actions and activities are being paid for through the annual license fee.

(2) DOE is aware of significant uranium recovery license activity involving specific
licensees. The in situ uranium recovery (ISR) industry is moving forward with licensing
actions for new and existing facilities (the NRC website lists 27 licensing actions) and
eight facilities have ongoing uranium recovery operations. Groundwater restoration
activities continue at ISR facilities. Meanwhile, the pace of Title II site transitions to
DOE-LM has slowed as NRC evaluates groundwater remedies at the former mill sites that
are regulated under specific licenses. DOE activities consist of conducting routine long-
term surveillance and maintenance activities at UMTRCA sites under the general licenses,
evaluation of technical issues regarding the sites, and submitting documents to NRC for
concurrence review. NRC proposes to collect 70 percent of the uranium recovery license
fees from DOE. Given these observations, DOE finds that NRC has not demonstrated that
more than one half of the total uranium recovery license support scope is the direct result
of DOE oversight.

(3) In response to DOE comments issued on the proposed rule for FY 2011, NRC stated:

The rule and supporting work papers are not intended to justify why the budgeted
resources for a given budget activity increased... The work papers also provide
additional information for some classes of licensees, such as uranium recovery,
when additional allocation and calculation detail is required to ensure that the fees
are fair and equitable to all licensees within the class.

Given that DOE has historically been charged the largest portion of the annual fee for the
uranium recovery fee class (65-87 percent in the last 7 years), DOE believes that greater
detail is warranted to justify this allocation, especially given that DOE is invoiced
separately for site-specific document reviews. DOE received no additional information
beyond what was published in the Federal Register.

(4) The work papers include a “contract dollar” amount of $36,000. Since at least FY 2007,
this is the first time this line item has been a non-zero cost. Please explain this new line
item, which represents 30 percent of the proposed $115,000 increase in DOE’s annual fee.

(5) NRC proposes to increase the hourly rate by 2.6 percent from FY 2013 to FY 2014. DOE
notes that the long-term surveillance charge (LTSC) is calculated using a discount rate of
1 percent annually. The LTSC for any given site will be exhausted if cost inflation
outpaces the discount rate, after which long-term surveillance and maintenance costs will
be borne by the taxpayer.

(6) The proposed fee of $815,000, distributed over 19 Title I sites and 6 Title II sites that are
regulated under the UMTRCA general licenses, * represents an average cost of
approximately $33,600 per site. This continues to be a significant portion of the annual
per-site cost for post-closure custody and care for both Title I and Title Il UMTRCA sites.
The proposed rule does not indicate if the DOE fee includes oversight for the Moab
UMTRCA Title I site, where the disposal cell is currently under construction.

> This includes the Grand Junction Disposal Site, which is operated under NRC oversight but is not yet under the
general license because the cell remains open to receive additional waste.
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