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From: Domby, Arthur H. [mailto:arthur.domby@troutmansanders.com]  
Sent: Friday, May 16, 2014 3:44 PM 
To: RulemakingComments Resource 
Cc: Pessin, Andrew 
Subject: Docket ID-2013-0132 - Proposed Amendments to Deliberate Misconduct Rule 
 
Please find attached my comments on the above-referenced rulemaking. Thank you for the opportunity to comment.   
Please feel free to contact me with any questions. 
 
Art Domby  
(404) 885-3130 (Direct Telephone)  
Troutman Sanders, LLP  
Bank of America Plaza  
Suite 5200  
600 Peachtree Street, N.E.  
Atlanta, Georgia 30308-2216  
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delete it from your system. Any unauthorized reading, distribution, copying or other use of this communication (or its attachments) is 
strictly prohibited. 
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A T L A N T A     B E I J I N G     C H I C A G O     H O N G  K O N G     N E W  Y O R K     N O R F O L K    O R A N G E  C O U N T Y    P O R T L A N D
R A L E I G H      R I C H M O N D      S A N  D I E G O      S H A N G H A I      T Y S O N S  C O R N E R      V I R G I N I A  B E A C H      W A S H I N G T O N , D C

May 16, 2014

Ms. Annette Vietti-Cook
Secretary, U.S. Nuclear Regulatory Commission
11555 Rockville Pike
Washington, DC  20555-0001

Re: Docket ID NRC-2013-0132, Proposed Rule Amending the NRC’s 
Deliberate Misconduct Rule 

Dear Ms. Vietti-Cook,

These comments are submitted in response to the NRC’s February 11, 2014, Federal 
Register notice (79 Fed. Reg. 8097 et. seq.) regarding the Nuclear Regulatory Commission’s 
proposal to incorporate the concept of "deliberate ignorance" within the NRC’s Deliberate 
Misconduct rules, as set forth in 10 C.F.R. §§ 30.10, 40.10. 50.5, 52.4, 60.11, 61.9(b), 63.11, 
70.10, 71.8, 72.12, 76.10, and 110.7(b).  Major revisions to the Deliberate Misconduct Rule
would:

! Expand the prohibition of knowingly submission of materially inaccurate or 
incomplete information to encompass a person’s submission of  information 
"where the person subjectively believes that there is a high probability that the 
information is incomplete or inaccurate but takes deliberate actions to remain 
ignorant of the incompleteness or inaccuracy of that information;" and

! Extend the definition of "deliberate misconduct" to include "situations where the 
person subjectively believes that there is a high probability that an act or omission 
will cause a violation but the person takes deliberative action to avoid confirming 
or learning whether the act or omission will cause a violation." 79 Fed. Reg. 
8101.

This law firm has represented numerous NRC licensees and individuals working in the 
nuclear industry over several decades, including licensees and individuals alleged to have 
engaged in deliberate misconduct in licensed activities.  Clients have ranged from non-licensed 
individuals who acknowledged knowing violations of NRC requirements and licensed 
individuals who were wrongly alleged to have knowingly violated requirements to licensees of 
nuclear fuel facilities, nuclear power generating plants (both operating and undergoing 
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decommissioning), and low-level waste processing facilities. We have observed the maturation 
of the NRC’s allegation, investigation and enforcement processes in a variety of situations and in 
the various NRC Regions. Over these decades, we have also observed the nuclear industry’s
incorporation and evolution of standards of conduct that foster safety, the prompt identification 
and reporting of conditions potentially adverse to safety, and work environments in which 
workers feel free to raise concerns and adverse action based on protected activity is not tolerated.  
In this historic context, the industry’s standards and the NRC’s current Deliberate Misconduct 
rule and Enforcement Policy successfully and adequately assure that those who engage in 
deliberate misconduct will have no place in this industry.  The proposed amendments are simply 
not needed to assure or incrementally enhance nuclear safety in today’s nuclear industry.

Although the NRC’s rulemaking proposal is supported by fairly comprehensive legal 
research and a rationale that facially appears attractive, a showing of a material need for the 
proposed amendments remains lacking.  First, a major supportive premise for the proposed 
change is that the parallel NRC and Department of Justice proceedings “involve[ed] the same 
individual and the same set of facts” lead to disparate results in one specific case. 79 Fed. Reg. 
at 8098.  More specifically, the rulemaking implicitly assumes that the successful criminal 
prosecution of Mr. David Geisen and the unsuccessful NRC civil enforcement action against him 
are inconsistent results based on the “same set of facts.”  Of course, the premise could be false, 
because the jury in the criminal action may well have concluded that Mr. Geisen had actual 
knowledge that statements made to the NRC were false whereas the NRC Licensing Board 
concluded that the NRC Staff did not make its case  Moreover, the Licensing Board apparently 
was greatly influenced by the distinction between access to information (e.g. routing of 
documentation that included Mr. Geisen) and knowledge of information (e.g. reading or 
discussion of the contents to the documentation that demonstrated comprehension).  This 
distinction may not have been developed, or played a much lesser role, in the criminal 
proceeding.

Second, the proposed deliberate ignorance rule is complex, overly legalistic and, in 
application, likely of doubtful efficacy.  The proposed rule defines deliberate ignorance as:

“An intentional act or omission that the person subjectively believes has a high
probability of causing a violation [of Commission rules, regulations or order, or Licensee 
procedure, policy, contract or instruction], but the person takes deliberate action to 
remain ignorant of whether the act or omission causes or would have caused, if not 
detected, such a violation.”

As pointed out in comments submitted by the Nuclear Energy Institute1, which we support, cases 
presenting evidence of deliberate ignorance will usually contain sufficient evidence to allow an 

                                                
1 Letter and Attachment from Ellen C. Ginsberg, Esq. to Docket ID NRC-2013-0132, May 12, 2014
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inference of actual knowledge of a violation.  Relative to the proposed rule’s language, if the 
facts demonstrate a person held a personal belief that his/her action or omission had a “high 
probability” of causing a violation, those facts in most instances will be tantamount to a 
demonstration of a knowing violation.  

Third, we also would emphasize the Nuclear Energy Institute’s observation that under the 
proposed standard, careless disregard or negligent acts can be mistaken for deliberate ignorance.  
For example, employees in the nuclear industry are trained to have a “questioning attitude” and 
to stop activities and seek direction when encountering a problem.  The failure to question or the 
failure to stop and inquire may fail to meet industry norms, yet should not be equated to 
“deliberate action to remain ignorant.”  We share the NEI concern that the proposed standard 
would blur, if not eliminate, the distinction between deliberate misconduct and lesser culpable 
conduct, such as violations arising from careless disregard and negligence. 

In conclusion, the proposed amendments to the NRC Deliberate Misconduct rules should 
not be adopted by the Commission, and we endorse the NEI’s comments submitted on this 
docket.  Thank you for the opportunity to comment on the proposed rulemaking.

  
Very truly yours,

Arthur H. Domby

cc:  Andrew Pessin, Esq. – NRC Office of General Counsel (by e-mail)
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