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The comment period, scheduled to expire on February 14, 1977, 
was subsequenpy extended to February 22, 1977. ( 42 FR 973 5, 
February 17, 1977). Twenty comments were received in all, 
two recommending that the petition be granted and eighteen 
recommending denial; seven were form letters signed by different 
persons recommending that the petition be denied because suffic...,. 
ient safeguards now exist to insure safe disposal of wastes and 
recommending that the Commission refuse to initiate a moratorium 
because of energy shortfalls. The other more substantive com
ments are addressed below and in a comment analysis attached 
as Attachment 1 . 

This paper will address the issues raised in light of the comments 
received and will recommend that the NRDC petition for rulemakin 
be denied. Attached, as Attachment 2, is a draft Notice of Denial · 
of a Petition for ·Rulemaking. The attached Notice comports with 
the discussion during Policy Session 77-13. 

A. Need for some safety finding 

Many of the comments submitted address,ed the issue of whether 
the Atomic Energy Act or the Energy Reorganization Act require 
a finding that wastes can be safely disposed of prior to issuance 
of a power reactor operating license . .1_/ Seven of the comments. 
that addressed the issue concluded that no such requirement 
existed. The eighth comment that addressed the issue, that of 
Union of Concerned Scientists, concluded that the general statutor: 
standard requiring 11 adequate protection to the health and safety 
of the public" (42 U.S .C. §3332(a)) does not distinguish between 
the risk attributable to operation of reactors and the long-term 
risks created by production of wastes. No support was given for 
its position. All of the major points raised by the comments were 
addressed in Secy 77-48 and in the Notice of Denial of Petition 
for Rulemaking submitted herein as Attachment 2. No change in 
the position that no finding is legally required is warranted as 
a result of any comment submitted. 

3 I See, for example, comments submitted by LeBoeuf, Lamb, Leiby and MacRa 
and Shaw, Pittm~n, Potts and Trowbridge, who filed on behalf of a number 
of utilities . 



- 3-

B. The nature of the finding 

At was noted above, after the discussion dm·ing Policy Session 
77-13, the Commissipn directed the Staff to prcpar<• an analysis 
of the possible bases for Commission confidence that high- lev p) 

radioactive wastes can be safely disposed of upon which the 
Commission could justify continued licensing of reactors. The 
requested paper was prepared by ONMSS and is attached hereto 
as Attachment 3. 

The Commission suggested that a Notice of Denial of the 
petition for rulemaking discuss the nature of the Commission's 
waste management P,rogram and the prospects for safe disposal. 
No comments addressed these issues but, as requested by the 
Commission, they are addressed in the Notice of Denial of the 
NRDC petition. 

The Staff's analysis in Attachment 3 discusses the factors upon whi 
the Commission might base a judgment regarding the safety of 
the disposal of high -level wastes. Among others, these factors 
include: (1) the quantity of waste which presently exists and 
the projections for increased amounts, (2) the risk from 
abnormal events, (3) analysis of past performance in the waste 
management field, ( 4) analysis of present programs including 
the status of the leading candidates for disposal (i.e. geologic 
isolation), the status of analytical tools upori which a finding 
might be based, and the findings of analyses already completed. 

The Staff has determined from analysis of these factors that the 
Commission cannot today make a definitive finding of the same 
quality as it makes for operation of a reactor regarding the safety 
of disposal of high-level radioactive wastes. With regard to the 
above factors, the Staff has concluded that: (l) the existing 
quantities of waste are small in engineering terms (e.g., volume) 
but large in terms of radioactivity (i.e., curies of the important 
isotopes such as CS-137 and Sr- 90) and the increments in 

. quantity expected over the next few years are also small in 
engineering terms but are expected to almost double existing 
inventories in terms of curies; (2) the risk from abnormal events 
is very uncertain but on-going programs are expected to resolve 
most uncertainties. However, the potential hazard if the wastes 



- 4 -

are mismanaged would be quite large; (3) none of the wastes has 
been disposed of to date; ( 4) in spite of some unct~t·tainties, the 
technology for geologic disposal of the wastes is reasonably avail
able; the analytical tools for making a firm safety finding are just 
now under development at ERDA and NRC, and no complete and 
rigorous analysis has been done to date but those analyses which 
have been done do indicate safety of geologic disposal. _i/ 

· Realizing that disposal cannot be put off indefinitely, ERDA 
and the Congress have dramatically expanded the U.S. program 
for development of a permanent high-level waste repository. 
Similarly, the NRC is expanding its own program to set the 
regulatory requirements for such an operation. 

On this basis, the Staff can express reasonable confidence that 
(a) a safe waste disposal system will be developed within a few 
years and (b) the Commission will then have sufficiently specific 
information to make a definitive finding of the same general quality 
as the finding made in a reactor operating license proceeding that 
the disposal method chosen will operate in a safe manner. 

A reasonable argument can be made that, if not as a legal matter, 
then at least as a matter of policy the Commission should believe 
that safe permanent disposal methods can and will be developed 
if it intends to continue to license reactors. The arguments in 
favor of confidence discussed in Attachment 3 are likely to be 
controversial. Further, because confidence is based in large 
part on forecasting the results of programs just getting underway, 
that position must be reevaluated in the light of any program 
alterations. In short, ongoing ERDA and NRC programs must be 
completed with positive results if confidence is to be maintained. 

4/ The conclusions of other jurisdictions regarding similar issues may be 
of some interest. Some jurisdictions, for example, Sweden, have decided 
not to proceed with the expansion of nuclear power without the demon
stration of a safe, acceptable waste disposal system. Recently a German 
court reached a similar conclusion in a case regarding a controversial 
power plant. Others, for example Japan, have elected to go forward. 
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C. The "moratorium" issue 

·Most of the comments addressed the moratorium question and, 
predictably, most felt that a moratorium was not necessary. 
As indicated above, there is no legal requirement that a finding 
be made prior to,reactor operation. None of the comments (or 
NRDC 's original analysis) offered any persuasive argument for 
reaching a contrary conclusion. The requested moratorium can 
be denied on thi~ legal ground. 

D. Relation to the S-3 proceeding 

In Secy 77-48, the Staff tentatively recommended that the instant 
petition and the S-3 proceeding be kept separate. The Staff ad
heres to this recommendation. Consolidation would unnecessarily 
confuse the distinction between the legal issues raised by NEPA 
and the safety issues raised under the Atomic Energy Act. In 
addition, consolidation would prolong the S-3 rulemaking upon whic 
the validity of all power reactor licenses may depend. Accordingly 
the petition should be kept separate from the s- 3 proceeding. 

Coordination: The Office of Nuclear Material Safety and Safeguards concurs. 

Recommendation: The Staff's recommendation is that the petition for rulemaking 
be denied and that the Commission issue the attached notice of 
denial of the petition. 

ANTICIPATED 
SCHEDULING : 

SUNSHINE ACT: 

This item is scheduled,~long ith SECY-77-124 - Scope of 
Final Rulemaking on the S-3 e, foS T~uysday, Ap.ril 7, 

This item is scheduled ~~:~c~ 
for a pub 1 i c meeting. Howard K. Shapa; 

Executive Legal Director 

the 
1977. 

Attachments: 
1. Analysis of Comments 
2. Notice of Denial of Petition for 

Rulemaking 

Commissioners comments or consents shou 
be provided directly to the Office of tl 
Secretary by c.o.b. Wednesday, April 6, 

3. Staff Analysis of the Commission's 
Basis for Confidence that High-Level 

Wastes can be Disposed of Safely 

DISTRIBUTION: 
Commissioners 
Commission Staff Offices 
Exec. Dir. for Opers. 
Secretariat 



Attachment 1 

Analysis of Comments 

1. Pacific Legal Foundation (PLF) 

. 
This group, a "non-profit tax-exempt corporation organized and existing 

under the laws of California for the purposes of engaging in matters affect-

ing the public interest", filed comments opposing the petition. 

PLF raised the point tha~ there is no requirement that the NRC make a more 

exhaustive finding than it has already made prior to reaching the high-level 

waste repository licensing stage. (PLF, at 3) This point is well-taken and is 

is addressed in the Notice of Denial of the Petition for Rulemaking (hereinafter 

. "Notice of Denial 11 ) • 

In support of this position, however, PLF argues that the amount of high-level 

wastes produced by operation of a reactor is not massive. (PLF, at 4) While 

the amount of waste produced is small in volume, it is large in terms of curies 

and, consequently, the hazard posed by these wastes may be significant if the) 

are improperly managed. 

PLF indicates that a high-level waste repository for high-level wastes· will 

be completed by 1985 .. (PLF, at 5) This is simply a target date though the 

Commission believes this schedule can be met. 

PLF relies on the S-3 proceeding and GESMO to support its position that the 

health and safety of the public are being protected. (PLF, p. 8) While these 

proceedings have given the Commission a large amount of information regardin 
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waste management and reprocessing, this information deals with mpdel systems 

· and merely quantifies environmental impacts. The site specific safety finding 

which the Commission must make prior to issuing a repository license will be 

more stringent than the findings required by the National Environmental Policy } 

PLF stresses that uncertaiqty is permissible and that the Commission need only 

"weigh the state of the art, the risk of accidents, the record of past performance 

the neeci for further improvement in nuclear safety matters, and other consider a· 

tions. 11 (PLF, p. 10.) This weighing process relates to interpretation of 

the standard found in the Atomic Energy Act which is applicable to licenses for 

reactors and determines what is reasonable assurance that the public health and 

safety will be adequately protected. As was pointed out in the Staff paper and in 

Attachment 3, the Commission cannot, at this time, make a finding regarding saf, 

disposal of wastes with the same definitiveness as it can regarding safe operatior 

of reactors. 

PLF argues that the proposed rulemaking would result in costly duplication of 

the efforts of other federal agencies. (PLF, at 10) 

·If NRDC is correct that a defi}:1itive safety finding must be made, NRC could not 

be excused from such a finding on the ground that other agencies have efforts 

underway in the same technical area. 
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PLF argues that NRDC's petition is not supported by any evidence to show 

that health risks will result from the creation of radioactive waste? and that 

the NRC should not substitute NRDC's views for those of other researchers and 

other evidence. (PLF, 16) There is no dispute about the fact that high-level 

radioac~ive wastes must be managed properly in order to minimize any hazards 

and the NRC does not intend to uncritically accept NRDC 's judgment. 

PLF states that a suspension of licensing is unnecessary and notes the adverse 

impacts from such a suspension. (PLF, at 16) It recommends that the Commis: 

conduct a balancing similar to that conducted.with regard to S-3 to determine ii 

a suspension is necessary. The Commission need not do this since there is no 

legal requirement that a finding be made and, if there were and the Commissior 

could not make it, the Commission would have no choice but to halt licensing. 

PLF's point that NRDC has filed a number of petitions in recent months is not 

relevant to the determination of the merits of the petition. (PLF, at 20). 

2. Allied General Nuclear Services (AGNS) 

AGNS opposed the petition on the grounds that it would not be in the public 

interest for the Commission to institute a rulemaking that would defer the 

operation of reactors because of the impacts of .such a delay. This point was 

addressed in response to PLF' s comments. 
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3. John C. Solakiewicz 

Mr. Solakiewicz opposed the petition on the grounds that the requ,est for 

continued rulemaking was a waste of the resources of taxpayers and ratepayers 

The question of waste of resources is not relevant to analysis of the merits of th 

petition, Mr. Solakiewicz noted that all wastes have been handled safely since 

1942 and that the wastes to be generated by the year 2000 from nuclear plants w 

be less than the military wastes currently in existence. Mr. Solakiewicz gives 

no support for the position that all wastes have been handled safely since 1942. 

The curies in wastes to be generated by the year 2000 will exceed the curies in 

military wastes that have been generated to date. Contrary to Mr. Solakiewicz 1 

belief, Europe and the United States have not yet demonstrated acceptable meth 

for disposing of high-level wastes. 

4. Raymond P. Sabol, Helen A. Sabol, Thomas A. Tobin, John P. Tobin, 
Dennis R. Gregg, Joel R. Terry, Leonard L. Korhnak, Eva M. Korhna. 
John R. Gallik, Harold W. Gutzman and Laura C. Gutzman 

These commenters filed duplicate letters recom1:1ending that the petition be 

denied. The letters indicated that sufficient safeguards now exist to govern 

disposal of radioactive wastes generated in reactors without undue risk to the 

public health and safety. The letters cite EPA's Radiation Protection Programs 

40 CFR Chapter 1, Subchapter F. 

These regulations exclude from consideration radiation from waste disposal 

sites and·, therefore, do not address the issues raised in NRDC's petition. 
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These commenters also address the impacts of a moratorium on licensing which 

were discussed. in response to PLF 's comments above. 

5. LeBoeuf, Lamb, Leiby & MacRae (LeBoeuf, Lamb) 

. . 

LeBoeuf, Lamb filed comments on behalf of Commonwealth Edison Company, 

Consolidated Edison Company of New York, Inc., Detroit Edison Company, 

Exxon Nuclear Company, Inc., Niagara Mohawk Power Corp., Omaha Public 

-~ower District, Power Authority of the State of New York, Public Service 

Company of Indiana, Inc., and Rochester Gas and Electric Corp. recommend-

ing denial of the petition. 

LeBoeuf, Lamb argues that Congress "made the general health and safety 

finding, appropriate to a legislature, that the nation has the ability to con-

duct all activities necessary to the nuclear fuel cycle, including the long- · 

term management of high -level wastes. 11 (LeBoeuf, Lamb, at 3) Congress 

has empowered the Commission to determine whether nuclear fuel cycle activities 

can be conducted safely and there is no Congressional finding of the type referre 

to by LeBoeuf, Lamb that would excuse the Commission from making a safety find 

The comments correctly, and with more relevance, note that statutory provisions 

only require the Commission to make safety findings regarding the particular fac 

being licensed. (LeBoeuf, Lamb, at 3) This point and the legislative history 

supporting this view give firm support to the proposition that no legal requireme 
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exists that the Commission make a definitive safety finding regarding disposal 

of high-level wastes prior to issuing a power reactor operating li~ense . 

6. Troy B. Connor, Jr. (Connor) 

The law firm of Troy B. Connor, Jr. 1 filed comments on behalf of Cincinnati 

Gas and Electric Company 1 Columbus and Southern Ohio Electric Company 1 

Dayton Power and Light Company 1 Mississippi Power and Light Company 1 

Philadelphia Electric Company 1 Public Service Electric and Gas Company I and 

South Carolina Electric and Gas Company recommending denial of the petition. 

Connor argues that the Commission has made the findings required under 

4,2 U .S .. C. §2133(d) with the approval of Congress despite the fact that "final 

technological decisions for the ultimate long-term disposal of high-level radio

active waste have not yet been make." (Connor I at 2) This point has been 

made in the Notice of the Denial of the Rulemaking Petition. 

· Connor and others raise the point that the NRDC petition quoted out of context 

cited sources such as Commissioner Mason 1 Mason Willrich and M. J. Steindler 

(Connor 1 at 4) While this may, in fact, be true 1 the quoted material is not 

central to NRDC 1 s arguments and is not addressed in the attached Notice. 

The comments raise the point 'hat "the record is well-established that it is· 

scientifically and technologically feasible to manage high-level radioactive 
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wastes in a safe manner with presently developed technology." (Connor, 

at 5). The comments cite several volumes of Congressional hearings in support 

of this proposition. This position is addressed thoroughly in the Staff paper 

attached as Attachment 3 and NUREG's-0116 and 0216 are also relevant to 

this point. 

·The comments state that "all radioactive wastes which have been generated 

from licensed plants since the beginning of the program have been managed 

without adverse effects on the health and safety of the public." (Connor, at 6). 

This statement is debateable. The Staff is unaware of any adverse affects on 

the health and safety of the public in the public record. However, it should be 

noted that none of the commercial or military wastes generated to date have been 

permanently disposed of. Permanent disposal is at the crux of NRDC's petition. 

The comments criticize NRDC's reliance on the Vermont Yankee. case distinguish 

ing it because it dealt with NEPA. (Connor, at 7) This point is well-taken. 

The comments suggest that for the NRC to make the requested finding it would 

have to usurp the responsibilities of ERDA and other agencies. (Connor, 6-7). 

This is not the case since NRC has independent regulatory responsibility 

over the activities in question and must make all statutorily required findings. 
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The comments incorporate by reference another set of comments filed by the 

firm ·in Docket No. PRM 51-3, NRDC's rulemaking petition requesting the 

Commission to implement the Vermont Yankee decision. These comments are 

not directly relevant to the instant petition for the same reasons that NRDC 's 

reliance on the Vermont Yankee case is misplaced- both are based on NEPA whj 

deals with environmental rather than safety considerations. 

The comments do discuss the criteria for a stay set forth in Virginia Petroleum 

Jobbers Ass'n. v. FPC, 259F.2d 921 (D.C. Cir., 1958). (Connor, Appendix A 

at 7) These criteria are not relevant to the Co'mmission 's determination whether 

to stop issuing operating licenses. These criteria relate to the extraordinary 

relief of staying the effectiveness of a decision while the Commission's determina 

tion relates to whether the Commission can make the decision to issue the license 

in the first place. 

7. Edison Electric Institute (EEl) 

EEI submitted comments requesting that the petition be denied. EEl argues that 

the Commission has made the appropriate safety findings with regard to radio

active wastes. (EEl, at 1) This argument is unsupported. EEl briefly discusse 

the fact that on-going programs will insure proper control and argues that NRDC 

request would delay licensing of plants which would result in an unnecessary 

increase in the cost _of electricity. (EEl, at 2) This latter point is not directly 

relevant to the merits of NRDC 's petition. 
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8 o Shaw, Pittman, Potts and Trowbridge (Shaw, Pittman) 

Shaw, Pittman submitted comments on behalf of American Electric' Power Comp< 

Baltimore Gas and Electric Company, Cleveland Electric Illuminating Company. 

Duquesne Light Company, General Public Utilities Corporation and subsidiarie 

Ohio Edison Company, Pennsylvania Power and Light Company, the SNUPPS 

utilities, Toledo Edison Company, Wisconsin Electric Power Company, Madison 

tias and Electric, Wisconsin Power and Light Company and Wisconsin Public 

Service Company requesting that the petition be denied. 

Shaw, Pittman argued that the Commission need only make a safety finding for 

the facility being licensed and can postpone findings on disposal of high-level 

radioactive wastes until it licenses a waste disposal facility. (Shaw, Pittman, ; 

This point is included in the Notice of Denial. The point discussed in the notic• 

on Congressional ratification is discussed by Shaw, Pittman, as well. 

Shaw, Pittman also argues that "the Commission has made the required finding~ 

on the feasibility of safe disposal of high-level radioactive waste" (Shaw, Pittm; 

at 25-28) citing findings under NEPA and a number of NEPA cases o However, 

as Shaw, Pittman itself points out the requirements of NEPA and those of the 

Atomic Energy Act are not necessarily identical. NEPA requires that 

the Commission identify the environmental impacts of waste disposal 
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activities. The Commission need only discuss available information and may 

identify uncertainties where uncertainties exist. To make a safety finding 

under the Atomic Energy Act the Commission must have reasonable assurance 

that the activities can be conducted safely which may involve resolution of 

some of .the uncertainties. 

9. Tennessee Valley Authority (TVA) 

TVA recommends that the petition be denied on the grounds that ERDA is engag 

in programs which indicate that the government is aware of the urgency of 

solving the waste disposal problem and that, therefore, the rulemaking would 

serve no useful purpose. These points are addressed in the Notice of Denial. 

10. Hunton and Williams (H & W) 

H &W filed comments on behalf of Baltimore Gas and Electric Comapny, Boston 

Edison Company, Consumers Power Company, Duke Power Company, GPU 

Service Corporation I Long Island Lighting Company, Middle South Services, In 

Northern States Power Company, Pacific Gas and Electric Company, Pennsylvar 

Power & Light Company I Philadelphia Electric Company I Public Service Electri< 

and Gas Company, Rochester Gas and Electric Company I Southern California Ec 

Ce>mpany, The Connecticut Light & Power Company, The Hartford Electric Light 

Company, The Northeast Nuclear Energy Company, Western Massachusetts Elec 

Company, Virginia Electric and Power ComFany and Yankee Atomic Electric Cor. 

recommending that the petition be denied. 
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H & W raise the argument that safety findings should relate to the particular fa 

being licensed and therefore separate findings with regard to high-level radic 

active waste disposal facilities are appropriate. (H & W, at 2) This point is 

addressed in the Notice of Denial. Hunton & Williams suggest that the Commis~ 

should treat this petition separately from other waste management issues. (H 

at 3-4) This point is addressed in the body of the Commission paper. 

11. We-stinghouse Electric Corporation 

Westinghouse recommends that the petition be denied on the grounds that safet· 

findings must be made in connection with the facility in question - the waste 

disposal facility. (Westinghouse, at 1- 2) This point is addressed in the Notic 

of Denial. :Westinghouse Cl.rgues that NRDC is incorrect in stating that there is 

no accepted and approved plan for permanent disposal of high-level radioactive 

wastes. (Westinghouse, at 3-4) NRDC is correct, the ongoing programs cited 

by Westinghouse notwithstanding . 

Westinghouse argues that there have been no ill health effects to indicate that 

high-level wastes are not being handled safely. As was noted in the discussior 

of the Connor comments supra, there is nothing in the public record that demon 

strates harmful effects from the handling of hig·h-level wastes. But the crux of 

the problem is disposal of the wastes, not handling prior to disposal. 
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Westinghouse argues that NRDC should complain to Congress if they believe 

that the only solution to handling radioactive waste is not to generate it at all. 

(Westinghouse, at 5) This point is well taken, and is embraced by the legal 

discussion in the Notice of Denial. 

12. Sandra Walowack 

Ms, Walowack supports the petition relying on a newspaper clipping discussing 

disposal of low-level radioactive wastes. Low-level wastes are not at issue her 

13 .. Union of Concerned Scientists (UCS) 

UCS supports NRDC's petition arguing that the NRC "has failed to take any 

regulatory action to determine whether the production of radioactive wastes" 

can be condu<:ted safely pursuant to t·egulatory requirements in 10 C .F .R. 50. 5' 

(a) (3) and (a) (6). (UCS, at 1) These findings relate to operation of the facil 

being licensed, the reactor, and not to waste disposal facilities as was noted in 

the Notice of Denial. UCS does not believe this distinction can be made. 

UCS points to 11 [r J ecent public pronoucements of the Commission and its 

employees" which "indicate that there is substantial doubt concerning whether 

the appropriate finding can be made at the present time." UCS fails to specify 

which public pronouncements it refers to but, as is noted in Attachment Three, 

it is true that the Commission cannot make as "definitive" a finding regarding 

disposal of high-level wastes as it can with regard to operation of a reactor. 



NUCLEAR REGULATOHY COMMISSION 

Docket No. PRM- 50-18 

Natural Resources Defense Council 

Notice of Denial of Petiti<m · 
For Rulemaking 

Notice is hereby given that the Nuclear Regulatory Commission (hereinafter 

"NRC" or "Commission") has' denied a petition for rulemaking submitted 

by letter dated November 8, 1976 by the Natural Resources Defense Council, 

Inc., 91715th Street, N .W., Washii1gton, D.C. 

A notice of the filing of the petition, Docket No. PRM- 50-18, was published 

in the FEDERAL REGISTER on January 13, 1977 (42 FR 2730) and interested 

persons were invited to comment on the petition by February 14, 1977. 

The comment period was subsequently extended to February 22, 1977 ( 42 FR 

9735, February 17, 1977). Eighteen letters were received which recommended 

denial of the petition while two letters supported the petition. Copies 

of the comments are available for public inspection in the Commission's 

Public Document Room at 1717 H Street, N .W., Washington, D.C .. 

Natural Resources Defense Council, (hereinafter "NRDC") petitioned the 

Nuclear Regulatory Commission 1) to conduct a rulemaking to determine 

"whether radioactive wastes can be generated in nuclear power reactors 

and subsequently disposed of without undue risk to the public health 
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and safety, and 2) to refrain from acting finally to grant pending oy future 

requests for operating licenses until such time as U)iS definitive finding of 

safety can be and is made. 11 (NRDC Petition, at 15). NRDC argued that the 

Commission is required by the Atomic Energy Act ( 42 U.S. C. § §2011 et. seq. 

(1972)) and the Energy Reorganization Act (42 (U.S.C. §580l(a)(l972)) to 

insure that the public health and safety is protected. The petitioner cited 

the requirements found in the Commission's regulations that the Commission 

must make a finding that "there is reasonable assurance that the activities 

authorized by the operating license can be conducted without endangering 

the health and safety of the public" and that "the issuance of the license 

will not be inimical to the health and safety of the public" (§50. 57 (a) (3) 

and (a) (6)) and from these requirements deduced that the NRC must make a 

finding, prior to issuing an operating license for a reactor, that permanent 

disposal of high-level radioactive wastes Y generated by that reactor 

can be accomplished safely. 

In contrast, those comments which favored denial of the petition argued 

that long-term storage or disposal of high-level wastes is beyond the 

scope of licenses for reactors and, therefore, that no finding need be made 

regarding safe disposal of high-level wastes until the NRC licenses an 

1/ The Commission's definition of high-level wastes, for purposes of this 
notice, is the same as petitioner 1 s definition which includes high
level wastes as defined in 10 C .F .R. Part 50, App. F, spent fuel rods, 
and transuranic-contaminated wastes. (Petition, at 2). 
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actual facility to handle such disposal. The two comments supporting the 

petition stated that such wastes could not be disposed of safely but gave 

~o evidence to supP.ort this conclusion, 

After thorough study of the petition and exhibits submitted therewith and analy: 

of the comments, the Commission has concluded that no requirement exists that 

11 definitive" finding that high-level radioactive wastes can be disposed of safely 

made prior to the licensing of a reactor. However, such a finding must and, in 

will be made prior to the licensing of high-level waste disposal facilities. Acco 

ingly, the Commission has determined that the rulemaking petition should be 

denied. It should be noted here that the Commission has reasonable confidence 

that safe methods of disposal of high-level radioactive wastes will , in fact, be 

devised o The health a·nd safety of the public will be assured through the 

licensing process and definitive safety findings required in connection with 

licensing of waste disposal facilities. 

Statutory Requirements 

As petitioner states, the Atomic Energy Act clearly requires that some safety 

finding be made prior to issuance of an operating license for a nuclear power 

reactor o (NRDC Petition, at 4-9). Section 103d of the Act provides that 

no license for a productio\~ Ot"j utilization facility may be issued if, in the 
. : 

opinion of the Commission, the issuance of the license would be inimical 

to the health and safety of the public. It seems clear, however, that the statu-

tory findings required by section 103 apply specifically to the "proposed 
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activities" and "activities under such licenses." (42 U.S.C. §2133). Thcsc 

activities do not include the permanent disposal of high- level wns~es though . 
such wastes are, in fact, generated by operation of the reactor. 

That the safety of disposal of these wastes is to be addressed in connection 

with the licensing of an actual high-level waste disposal facility rather than 

in connection with licensing of reactor operation seems clear from the statutory 

~I 
treatment of radioactive wastes. Historically, the Atomic Energy Act 

has provided that nuclear materials licensing proceedings involving 

possession or use of nuclear materials off-site from the facility, which 

include high- level radioactive waste disposal proceedings, are to be 

treated as separate and distinct from the facility licensing proceeding 

'i/ 
itself. The Act provides for two-step facility licensing proceedings 

in Sections 101-106, and 185 of the Act in sharp contrast to the one-step 

licensing provisions relating to byproduct, source, and special nuclear 

material covered by Sections 53, 54, 57, 62, 63, 81, and 82. ( 42 U.S. C. 

§§2131-2136; 2235; 2073-74; 2077; 2092-93; 2111-12). 

Section 182 of the Atomic Energy Act which sets forth the information which 

must be supplied by an applicant for a facility license gives further support to 

I i 

proposition that no safety fi~ding regarding disposal of high-level wastes 

2/ This point was raised in several of the comments. See comments of 
LeBoeuf, Lamb, Leiby & MacRae, at 6-7; Shaw, Pittman, Potts & 

Trowbridge, at 4-6, and 23-25; and Westinghouse, at 2-3. 

3/ "Nuclear materials" include special nuclear material defined in §llaa 
of the Act (42 U.S.C. §2014aa) and covered in §§51-58 of the Act 
(42 U.S.C. §§2071-2078), source material which is defined in §llz 

of the Act (42 U.S.C. §2014 7) and covered in §§61-69 of the Act 
" • - .. .. ,.. ,.... r- t' -." n , -. n r. n "\ - _, ,_ _ _ __ _ _ 1 _ _ .._ ____ .._ __ : _ , __ . 1 : _ 1 ..: _ _, _ r.: ___ , 
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is required in a reactor operating license proceeding. ( 42 U.S .C. § 2232). 

This section sets forth in some detail what an applicant for a license 

to operate a production or utilization facility must supply to enable the Com

mission to make the required safety finding. This information includes "the 

place of use [of special nuclear material] , [and] the specific characteristics 

of the facility" as well as information regarding the technical and financial 

qualifications of the applicant. The emphasis on information pertaining 

solely to the facility and applicant to be licensed is especially significant, No 

such information·is required regarding high-level waste disposal facilities 

though such information would surely be helpful if not absolutely 

necessary were the Commission required to make the detailed safety 

finding regarding high-level waste disposal activities requested by 

petitioner. Indeed, an applicant for a reactor operating license will 

have no responsibility for permanent disposal of high-level waste. (Appendix F 

10 C, F. R. Part 50) . This responsibility has been assumed by the Federal 

government which will research, design, build and operate high-level waste 

disposal facilities. 

The statutory provisions cited above make it clear that no statutory requiremen1 

exists that the Commission determine the safety. of high-level waste disposal 

activities in connection with licensing of individual reactors. 
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Regulatory requirements 
. . 

The Commission's regulations do deal with the handling of spent fuel and 

other high-level wastes, but only to the extent that such activities are related 

to on-site activities carried on by the licensee as an integral part of operation 

of the reactor. This scheme of regulations has been in effect for some time and 

the Commission's findings have been limited to those findings required by the 

Act and the Commission's regulations-- "that there is reasonable assurance 

that the activities authorized by the operating license [the operation of the 

reactor] can be conducted without endangering the health and safety of 

the public" and "the issuance of the license will not be inimical ... to the 

health and safety of the public." (10 C. F. R. §50. 57 (a) (3) and (a) ( 6)). 

These findings have not included findings with regard to safe permanent 
4/ 

disposal of high- fevel radioactive wastes. 

Congressional ratification of NRC action 

The scope of the Commission's safety findings was well known to Congress 

as was the extent of the development of systems for high-level radio-

active waste disposal. In the face of this knowledge, Congress has con-

tinued to permit the Commission to license reactors and to exercise broad 

discretion in developing criteria for licensees. Such conduct constitutes 

4/ See General Design Criteria for Nuclear Power Plants, Appendix A, 
10 C .F .R. Part 50. See also comments by LeBoeuf, Lamb, Leiby, 
and MacRae, at 10-12; and Shaw, Pittman, Potts, and Trowbridge, 
at 7-9. 
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implicit ratification of the Commission's handling of the high-level waste 
5/ 

disposal question. 

§./ 
As early as 1959, Congress held hearings on waste disposal problems. 

Six days of hearings were held and the printed hearing materials totaled 

over 3, 000 pages, The hearings were followed by a detailed Joint 

Committee survey analysis. These materials make it clear that the same 

problems regarding high-level radioactive waste disposal raised today 

were being discussed back in 1959. 

Congress was made aware of the fact that the problem of permar..ent disposal 

of high-level waste had not been solved and that several years of research 

and testing would be required before engineering practicality could be· 
7/ 

demonstrated. In fact,· at that time, the solution to the problem was 

even further from achievement than it is today. The witnesses who 

testified in 1959 commented upon the Commission's handling of waste dis-

posal problems, and one witness was questioned about whether he felt that the 

Commission had been meeting its responsibilities in the area of high-level 

waste disposal. He stated in response that the Commission had handled 

5/ This point was made repeatedly in the com.ments. See comments by 
LeBoeuf, Lamb, Leiby and MacRae, at 7-8, Shaw, Pittman, Potts, and 
Trowbridge, 6-7, 15-28; and Troy B. Connor, at 3-4. 

pj "Industrial Radioactive Waste Disposal, 11 Hearings before the JCAE 
Special Subcommittee on Radiation, Jan. 28-30, Feb. 2-3, ~nd 
July 29, 1959, 86th Cong., 1st Sess., (1959). 

7 I Id. at 9-10. 
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the problem quite well, but pointed out that there may not ever be a final 

Later, during these same hearings, the AEC described its regulatory 

program for radioactive waste disposal. Comments regarding regulatory 

aspects of the high-level radioactive waste disposal problem were confined 

to the brief statement that "for the foreseeable future, all high-level waste 

resulting from processing of spent fuel elements from licensed reactors will 
9/ 

be returned to the Commission for processing and handling." 

In later hearings, in 1973 and 74, some witnesses urged that a moratorium on 

lic:ensing be imposed until a solution to the high-level waste disposal 
10/ 

question was reached. One witness cited the high-level waste disposal 

problem as one of several problems which in his opinion warranted a 
' . ll/ 

moratorium on continued construction of nuclear power reactors, and 

another witness stated that "many people have come to believe that 

8/ Id. at 11-13. 

9/ Id. at 2515. 

10/ Hearing on S. 2744 before the Senate Subcomm. on Reorg., Research 
and Int '1 Org. of the Senate Comm. on Government Operations, 93rd 
Gong., 1st sess., (1973), see particularly the prepared statement 
of Daniel F. Ford, Union of Concerned Scientists, at 210- 215; 
Hearings on S. 2135 and S. 2744 before the Subcomm. on Reorg., 
Research, and Int 'l Org. of the Senate Comm. on Government 
Operations, 93rd Cong. , 2d sess., (1974), testimony of Dr. Edward 
P. Radford, Johns Hopkins University, at 139, and prepared statements 
submitted by Sam Love, Environmental Action Foundation, at 141 and 
Anthony Reisman, at 212. 

11/ Id., testimony of Sam Love. at 141. 
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present nuclear power plant construction plans which imply accun~ulations . 
of more radioactive wastes, should be halted until a proven method for 

f 1 . . d' . . '1 bl "121 Ch . R f h sa e y stonng ra 1oact1ve wastes IS ava1 a e.- a1rperson ay o t e 

AEC, in written response to questions put to her at the hearings, described 

the existing proposals for long-term waste management and disposal, 

13/ 
but made no claim that methods for permanent disposal had been developed.-

Instead of ordering a moratorium .on licensing, the Congress provided for 

NRC licensing of ERDA facilities in Sections 202(3) and ( 4) of the Energy 

Reorganization Act . 

Thus, almost from the beginning of the reactor licensing program the 

basic issue presented by the NRDC petition--whether nuclear power reactors 

should be licensed in the absence of some finding or conclusion that high-

level wastes can be safely disposed of--was also presented to the Congress. 

Congress was aware of the high-level waste disposal problem, aware 

of its logical connection to reactor operation, and aware that the 

Commission did not plan to halt licensing until the problem was 

resolved. Yet, even as it passed major legislation dividing the l~tomic 

Energy Commission into separate agencies and provided for licensing 

of ERDA waste management facilities, it did not order a moratorium on 

licensing and did not require that the Commission 

gj Hearings on S. 2135 and 2744, supra note 7, testimony of Daniel F. 
Ford, at 213. 

13/ Hearings on S. 2135 and S. 2744, supra note 7, at 336-47. 
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make specific findings with regard to high-level waste disposal in 

reactor licensing proceedings. As the Supreme Count said in Power Reactor 

Development Corp. v. Electrical Union with regard to Congress' failure to 

act regarding the Commission's safety findings at the construction permit 

and operating license stages: 

It may often be shaky business to attribute significance to the 
inaction of Congress, but under these circumstances, and 
considering especially the peculiar responsibility and place 
of the Joint Committee on·Atomic Energy in the Statutory scheme, 
we· think it fair to read thif:i history as a de facto acquiescence 
in and ratification of the Commission's licensing procedure by 
Congress. 14/ 

In the instant case, Congress was· clearly aware of the Commission's 

actions and the high-level waste disposal question yet, though major 

revisions of the legislation relating to the Commission's authority were 

made, Congress neither amended the statutes to require such a finding 

nor did it direct the Commission to stop licensing reactors pending 

resolution of the waste disposal problem. Such a course of conduct is 

persuasive evidence which reinforces the conclusion reached above, based 

on the clear language of the statt,te, that the Commission is not required to 

make a finding that radioactive wastes can be disposed of safely prior to the 

issuance of an operating license for a reactor. 

14/ 367 u.s. 396, 409 (1961). 
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Conclusion 

NRDC cites several court cases in its petition in support of the proposibon 
1 

that the Commission must make a full safety finding prior to reactor licensing. 

The Commission agrees with NRDC that these cases interpreting the statute indi 

that a definitive safety finding regarding operation of the facility must be made 

prior to licensing a reactor. However, NRDC gives no support for its conclusio 

that this finding must extend to safe disposal of high-level wastes. To the con-

trary, the previous discussion demonstrates that there is no statutory require-

ment that the Commission determine that high-level radioactive wastes can be 

disposed of safely prior to the issuance of an operating license for a 

.reactor. The_ legislative materials cited above support the view that Congress 

did not and does not requi:i-e that the Commission make the finding requested 

by NRDC. Accordingly, the Commission has decided to deny NRDC's petition 

for rulemaking . 

Policy Considerations - Scope of a reasonable safety finding 

Although the petition can and should be denied on the legal grounds discussed 

above, the Commission would be remiss in not offering some appropriate observ 

tions in regard to the expressed skepticism of NRDC that safe disposal methods 

can be developed, and in regard to the status of the over-all high-level waste me: 

15/ Power Reactor Development Corp. v. Electrical Union, supra note 13; 
Nader v. NRC, 513 F. 2d 1045 (D.C. cir. 1975) and Citizens for Safe 
Power v. NRC, 524 F .2d 1291 (D.C. Cir. 1975). 
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ment program. Even if some kind of prior finding on waste dispo?al safety wcr 

required under the statutory scheme 1 it is clear that such a finding need not l: 

a definitive conclusion that permanent disposal of high-level wastes can be ace< 

safely at the present time. There is no question that prior to authorizing operat 

reactor the Commission must find pursuant to Sec. 182 that hazards which 

become fully mature with start-up will be dealt with safely from the beginnin~ 

But the quality of this reactor safety finding can be readily distinguished from 

the quality of the finding regarding impacts on public health. and safety which 

will not mature until much later 1 if ever. The hazards associated with 

permanent disposal will begin only at some relatively distant time when it 

might be no longer feasible to store radioactive wastes in facilities subject to 

surveillant1e. Given that safe storage methods are. presently available and 

highly likely to remain available 1 it is neither necessary nor reasonable for 

the Commission to insist on proof that a means of safe permanent disposal 

will also be on hand at the time reactor operation begins . 

However 1 the Commission has carefully studied the existing information -

including the studies mentioned below -- and has reasonable confidence that 

a safe disposal method will be developed. The technology for disposal is 

reasonably available, and the studies done to date, while not conclusive, 
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are nevertheless promising. Most importantly, ERDA has drama~·ically 

expanded the U.S. program for development of a permanent high-level waste 

repository . ERDA has a programmatic EIS on high-level waste management 

in preparation, and has greatly expanded its program for selection of sites 

for geologic disposal and is expected to apply to the NRC for a license for 

such a facility by early 1980. In addition, ERDA is involved in extensive 

programs to develop methods of s~abilizing (e.g. solidifying) high-level 

wastes to provide for optimum safety during transportation, storage and 

disposal and to develop interim storage sites in case federal custody of wastes 

becomes necessary before a working repository is available. Thus there is 

now, in contrast to the part, a definitive and coordinated Federal program to 

develop an actual disposal facility. Similarly, the NRC is expanding its own 

program to set the regulatory requirements for such an operation. The NRC is 

presently developing a set of regulations to govern licensing of federal re

positories to insure that permanent disposal of high-level radioactive wastes 

will be accomplished safely. 

The NRC is also involved in ~everal waste management related programs. 

The Commission recently completed an "Environmental Survey of the Reprocess 

ing and Waste Management Portions of the LWR Fuel Cycle", NUREG-0116, whid 
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was published in October 1976. This survey served as the basis for an interim 

rule (hereinafter "S-3 11 ) promulgated on March 14, 1977 (42 F .R. 13803) which 

quantified the environmental impacts from spent fuel reprocessing and radio-

active waste management. The survey generally concluded that these impacts 

were no.t significant. A final rulemaking proceeding will be held shortly. In 

addition, the Commission has been involved in a rulemaking proceeding on its 

final Generic. Environmental Statement on the Use of Recycle Plutonium in Mixec 

Oxide Fuel in Light Water Cooled Reactors, NUREG-0002 (hereinafter "GESMO": 
. : I , 

These proceedings have furnished the Commission with information on waste 

management and reprocessing sufficient to convince the Commission that the 

t€~chnology for disposal does exist. More detailed information on NRC and 

ERDA programs is available in Appendices B and C of the S-3 Survey 

(NUREG- 0116). It suffices to state here that these programs are designed to 

permit the NRC to meet its regulatory responsibilities in the field of waste 

rnanager.nent and reprocessing to protect the health and safety of the public. 

Of course, the momentum of the Federal program may change, and the addition; 

work that is underway will produce more information on the technology and ris 

of high-level waste disposal. Thus, the Commission needs to keep abreast of 

the programs, and its present conclusion that safe disposal methods can be 

developed will be reevaluated from time to time. NRC will have the opportunit~ 

to comment on ERDA's programmatic EIS, and will address various facts of the 

waste disposal problem in the final S- 3 rulemaking hearing, and on developing 

its own regulations for repository licensing . 
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Thus 1 while the conclusion expressed above I that the Commission has 

reasonable confidence that a safe disposal method will be developed, is, 

of necessity, a tentative one, present indications are favorable and sup-

:port continued Commission confidence o 

Dated at Washington, DoC o this day of , 1977 o ------ -----------

FOR THE NUCLEAR REGULATORY COMM 

Samuel J o Chilk 
Secretary of the Commission 



HttachiTlent J 

INTRODUCTION 

ONMSS ANALYSIS OF THE COMMISSION'S BASIS 
FOR CONFIDENCE T1It1T IIIGII-LEVEL WASTES 

CAN BE DISPOSED OF SAl..,ELY 

In Policy Session 77-13, the Commission indicated that the NRC should make 

available whatever information it has and make a judgment of confidence 

(or lack thereof) regarding the disposal of high-level radioactive wastes. 

Therefore, the Commission asked for a response to the following question: 

"Why are we sufficiently confident (about waste disposal) that we 
can go ahead with licensing reactors? 11 

The staff has reviewed available information and has concluded that the 

basis for the Commission's confidence is that the technology for high-level 

waste disposal is reasonably available, that existing studies though incon-

elusive tend toward confidence, and that there is now a definitive and 

coordinated Federal program to develop a disposal system for high-level 

radioactive wastes. However, an operational and NRC approved disposal 

system is needed soon and the Commission's confidence must be tempered by 

the fact that a change in program direction or schedule or negative results 

from the ongoing program will require a re-evaluation of that confidence. 

Furthermore, this statement of confidence is of necessity qualitative 

and judgmental because currently available information is not sufficient 

to make a safety determination regarding permanent disposal that is as 

rigorous and defensible as determinations made during the course of 

· reactor licensing. 
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INFORMATIONAL ANALYSIS . . 
To determine the basis for the Commission's confidence two separate but 

key questions were posed: (1) can the wastes be disposed of safely, and 

(2) will the wastes be disposed of safely? The answer to the first rested 

heavily upon the technical considerations and to some extent on past per-

formance, while the answer to the second rested more on the institutional 

and organizational questions surrounding all of nuclear power but most 

particularly waste management. 

The basis for a statement regarding the degree of confidence in safe disposal 

of nuclear wastes, lies in an explanation of 1) the factors which might lead 

to a lack of confidence, 2) the factors which provide reason for confidence, 

and 3) a judgment regarding the threshold for confidence on each such factor. 

The factors considered are: 

1. recent analysis of the nature of the risk and uncertainties, 

2. past performance and shifts in perception of the problem and/ or practices 

in waste management and disposal, 

3. the findings and policy determinations of the other jurisdictions 

regarding this issue, 
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4. recent analysis of the technologies for waste disposal and their 

environmental impacts, and 

· 5. ongoing programs in the Federal agencies with regard to waste 

disposal. 

This information is analyzed in summary form below and the extent of the 

staff's confidence is indicated. 

I. Nature of the Risks and Uncertainties 

A. Quantity: The amount of waste in temporary storage today as spent 

fuel or high-level reprocessing wastes is substantial and is growing 

rapidly (doubling time for commercial and military is 23 years). In con

sidering whether this amount is already too great to allow further 

production of the potentially hazardous isotopes, we feel that if an opera

tional disposal system is forthcoming in the next few years, ceasing 

produ<;:tion is probably not warranted. On the other hand, a major delay 

in the licensing or operat~on of such a facility would r·equire reassessment 

of this position. 
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B. Lifetime: Many of the radionuclides contained in the wastes remain 

radioactiv-e for centuries while lifetimes of engineered and societal 

systems tend to be measured in decades. 

C. Expected Radionuclide Releases from Disposal Operations: Radionuclide 

releases from normal operations of proposed disposal systems have been 

calculated in NUREG- 0116 and found to be both small and well within 

present safety limits. 

D. Risk from Abnormal Events: The serious contention regarding safety of 

disposal systems is that of long-term risk from untoward events (i . e. , 

breach of containment through some mechanism). As noted in NUREG-0116, 

it is impossible to make quantitative assessments today, and site and 

design specific information is required for a conclusive estimate in any 

case. 

Given the uncertainty as to both the risk and the acceptable limit 1 a 

detailed review of a proposed disposal system is required in the next 

few years to· establish an expected risk which may be tested for accepta-

bility. 

In the development of recent analyses of waste management (e.g. 1 ERDA 

76-43 and NUREG-0116) a number of uncertainties have been articulated 

concerning probabilities and consequences of untoward events. However, 



- 5-

most (if not all) of the uncertainties inherent in the present state of 

technology and safety assessment are capable of resolution within: the 

programs laid out by ERDA and NRC in the next few years. Given the 

present open-ended nature of the uncertainties I these programs must 

proceed on schedule in order for the Commission to maintain confidence 

in disposal of nuclear wastes. 

II, Past Performance and Shifts in Perception of the Problem 

A. Past Performance: None of the existing high-level was~es or spent 

fuel from the military or commercial programs have been disposed of 

to date. However 1 the current Federal program shows promise of pro

viding an operational system within the next decade. 

Failure to demonstrate the existence of a safe and environmentally 

acceptable site for disposal has led to a lack of public confidence in 

the current institutional capability to solve the problem. This failure 

has been due primarily to lack of incentive for a firm Federal commit

ment to develop and demonstrate an acceptable disposal system. Recent 

events have resulted in a significant reassessment of Federal policy 

and resolve. 

B. Shifts in Perception 

1. In The Past 

In the past 1 decisions and actions (or inaction) on waste management 
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disposal would be available when it was required (i. c., the . 
engineering problem was tractable, and the implementation 

would not be difficult); 

disposal could be put off until competing priorities allowed 

attention to be placed on this aspect of nuclear power production; 

·for a while there would be no identifiable high-level waste from 

the commercial industry (spent fuel was considered a resource 

for additional energy production) and for a longer period there 

would be only small increments to the existing military waste 

inventory; and 

there was a longer term program underway to provide disposal 

when really needed. 

Concurrently with these judgments it was recognized (occasionally 

explicitly) ·that there was no operational system available, that the 

1, 000 year empirical experiment could not be done, and that there had 

been no safety assessment analogous to that required in a licensing 

action. 
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- -· t. Today 

Perception of the problem has changed and the following somewhat 

altered arguments now obtain: 

technologies still seem available for application; 

disposal may be more difficult than anticipated in part due 

to non-techno.log~cal concerns (e.g., site selection 

controversies) 

priorities have shifted, and demonstration of safe disposal 

is important ~ and; 

inventories of commercial wastes (on a curie basis) now are 

nearly equal to the military inventories, and are increasing. 

Total inventories are already of significant proportions. 

These changes in perception have been accompanied by a change in 

Federal commitment. There is now a definitive and coordinated Federal 

program to develop a disposal system for high-level radioactive wastes. 

Although there is still no system in existence, there is reason to 

believe that one will be developed and demonstrated in the next decade. 

Our assessment tools are under development and should allow a more 

definitive safety finding in the next few years, and we can safely store 

the wastes either as spent fuel or as high-level reprocessing wastes for 

that period. 
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III. Other Jurisdictions: Other countries have been considering t!J.e issue 

of discontinuing the expansion of nuclear power in the face of a lack of 

disposal systems. The new government of Sweden has ordered the 

industry to find a viable and safe disposal system in one year or cease 

approving the operation of additional nuclear plants. A British report 

(of the Royal Commission on Environmental Pollution) concluding that 

solution of the waste disposal question must precede further expansion 

of the nuclear option for energy has received widespread publicity here 

and abr.oad: Recently a German court reached a similar conclusion in a 

case regarding a controversial power plant. Conversely, Japan recog

nizing that they have little other option, has decided to proceed on the 

basis of trust in the developing technology. A number of other countries 

seem to be tacitly proceeding along a similar line. 

As the Commission is aware, the waste issue has become a critical issue 

even in the United States. A number of state ballot initiatives were 

tied to the issue of waste disposal. While these all lost at the polls, 

the issue has been raised in a manner precisely like that of the NRDC 

petition. California has passed laws requiring a finding on the part of 

their Energy Conservation and Development Commission that prior to 

siting further reactors in the State, the Federal agencies have 

11 demonstrated 11 V and approved a safe disposal system. 
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Furthermore, recent court decisions have heightened public ~wareness 

of the issue. The U.S. Court of Appeals, District of Columbia Circuit, 

decision in the Vermont Yankee case contributed to the public's percep

tion that the high-level waste question was being inadequately addressed. 

IV. Recent Analyses 

A. Status of Leading Di,sposal Option: Technology for geologic disposal 

is reasonably available, but no site has been selected for implementa

tion of the technology. The only designated site today (southeast 

New Mexico) is intended for ERDA generated low-level transuranic 

wastes only. There is some indication based on experiences to date 

that the selection of the site (or sites) and its acceptance by those 

directly concerned may be the most difficult portion of the implementa

tion. The progress of the ERDA program in locating a candidate site 

by mid-1978 should be carefully followed by the Commission in 

assessing its confidence in the current program. 

B. Quantitative Analyses: Existing analyses from Federal agencies 

provide only conclusions regarding the availability of the technology 

and the expected (or reasonably anticipated) environmental impacts 

of the disposa,l system in normal operation. Both sets of analyses are 
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based on incomplete data and in at least one case (NUREq.-0116) 

carefully note remaining uncertainties. Analyses by independent 

experts do show safety 1 but based on models not yet thoroughly 

. reviewed by NRC. Although existing analyses are inconclusive, 

they do tend toward confidence in the light of ongoing programs which 

should resolve remaining questions. 

C. Expert Testimony: Testimonies are varied and divergent. Federal 

agencies express cautious confidence. Opinions of independent 

experts are mixed. However, those most directly involved in the 

technology are cautiously optimistic to totally confident. 

V.. Federal Programs: Recent changes in perception and priorities are 

reflected in a definitive and accelerated Federal program to provide a 

disposal facility by 1985. 

The annual AEC (now ERDA) budget for commercial radioactive waste 

management has increased more than fourfold since 1975. ERDA has 

published a document describing the technical alternatives for disposal 

of commercial. wastes (ERDA-76-43) and is preparing to publish this 

year a draft Generic Environmental Impact Statement on their program 

for disposal of commercial high-level wastes. In addition 1 the Reorganiza

tion Act which split AEC into ERDA and NRC has for the first time provided 
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for an independent regulatory review of the Federal program f.or . 
disposal of high-level wastes. 

CONCLUSION 

On the basis of technical considerations which relate to the size and thrust 

of definitive ERDA and NRC programs, budgets and schedules and the 

studies done to date, the Commission can respond positively (albeit 

cautiously) to the question, "Can the wastes be disposed of safely?" 

However, the degree of co~fidence the Commission can have regarding 

whether or not the wastes will be disposed of safely is more limited. For 

regardless of the technical feasibility of disposal, selection of disposal 

sites will be highly controversial and there will almost certainly be a 

problem with public acceptance. In addition, the current interest in an 

interim storage concept for spent fuel and postponement of reprocessing 

and the breeder could result in a decreased sense of urgency in demonstrating 

a system for final disposal at the same time that quantities of waste nuclides 

are rapidly increasing. Significantly, there is one aspect of nuclear waste 

management that is operationally unique for the Commission. Simply stated, 

that aspect is that the NRC cannot forever discharge its health and safety 

responsibilities through the refusal of a license for the disposition of the 

wastes. For a reactor or other fuel cycle facility, a refusal of a license 
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c~mpletely discharges the health and safety responsibilities. For:a waste 

disposal system, a refusal merely postpones the ultimate discharge of these 

responsibilities and a continued inability to find a licensable disposal system 

must eventually force a decision to discontinue reactor licensing. 

On balance, therefore, the staff believes that: 

1. The available information regarding high-level waste disposal 

suggests optimism in its technical feasibility. Pending detailed 

review, it is likely that the wastes can be disposed of in a safe 

manner. 

2. Because of the quantities of wastes being generated in the commercial 

industry, it is necessary that a safe and environmentally acceptable 

site be available for disposal of high-level radioactive wastes and/or 

spent fuel. Since the definitive acceptability of such a site and 

associated facility can only be demonstrated by a site and design 

specific review process, it is essential that a detailed licensing review 

be performed of a selected site and facility as soon as possible. Thus, 

the rapid development and early review of one or more repositories 

for disposal is necessary. 

3. The confidence is based on existing knowledge of the current 

technology and the momentum and size of the Federal program. 
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However, serious delays, failures or shifts in approach could ;alter 

the Commission •s confidence and require a reevaluation of its 

conclusion . 


