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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 

In Re:  AIKEN COUNTY, SOUTH CAROLINA; ROBERT L. 
FERGUSON; WILLIAM LAMPSON; GARY PETERSEN; STATE 

OF SOUTH CAROLINA; STATE OF WASHINGTON; 
NATIONAL ASSOCIATION OF REGULATORY UTILITY 
COMMISSIONERS; NYE COUNTY, NEVADA, Petitioners. 

 
 
 
 

UNITED STATES NUCLEAR REGULATORY COMMISSION, 
and GREGORY B. JACZKO, Chairman of the United States Nuclear 

Regulatory Commission, Respondents. 
 
 

PETITIONERS AIKEN COUNTY, SOUTH CAROLINA,  
STATE OF SOUTH CAROLINA, STATE OF WASHINGTON, AND  

NYE COUNTY, NEVADA’S REPLY IN SUPPORT OF MOTION FOR 
ATTORNEYS FEES (28 U.S.C. 2412(b)) 
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I. ARGUMENT IN REPLY 

A. The Petitioners’ Claim is Based on Conduct During Litigation 

The Respondents misapprehend the basis of the Petitioners’ claim when 

they argue the Petitioners’ motion is based wholly on “pre-litigation conduct.”  

See generally, Resp. Br. at 2–6.  While the Petitioners do not assert bad faith 

conduct in litigation, see Pet’rs Mot. at 2 n.1, they do assert bad faith conduct 

during litigation.  More specifically, the conduct began while the Respondents’ 

duties under the Nuclear Waste Policy Act (NWPA) were directly at issue before 

this Court in previous, but related litigation.  This fact dispels the Respondents’ 

argument and distinguishes nearly every case cited by the Respondents. 

This Court has noted that “[s]ince 2010, petitioners have sought a writ of 

mandamus requiring the Commission to comply with the law and to resume 

processing the Department of Energy’s pending license application for Yucca 

Mountain.”  In re Aiken County, 725 F.3d 255, 258 (D.C. Cir. 2013) (Aiken II).  In 

early 2010, when it became clear that the federal government was attempting to 

abandon the Yucca Mountain site, Petitioners Washington, South Carolina, and 

Aiken County undertook two actions.  First, they filed petitions for review and/or 

mandamus petitions with this Court alleging that both the NRC and the 

Department of Energy (DOE) had non-discretionary duties to initiate and 

complete the licensing process dictated by the NWPA, 42 U.S.C. § 10134.  See 
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In re Aiken County, 645 F.3d 428 (D.C. Cir. 2011) (Aiken I). 

Second, the same three Petitioners intervened in the licensing proceeding 

already pending before the NRC’s Atomic Safety and Licensing Board (Board), 

joining Petitioner Nye County.  All four Petitioners opposed DOE’s motion to 

withdraw from the proceeding as a violation of the NWPA.  

On June 29, 2010, the Board issued an order denying DOE’s motion to 

withdraw.  JA 540.  The Board concluded that submission of DOE’s application 

“triggered a duty on the NRC’s part to consider and to render a decision on the 

Application . . . .”  JA 546 (emphasis added). 

DOE and the NRC then moved this Court to stay Aiken I while the NRC 

took sua sponte review of the Board’s order.  The Department of Justice argued 

that the Board’s order had already “granted effective relief for Petitioners’ 

primary claim in this Court” and that “Petitioners should not be unduly harmed by 

a delay . . . because unless and until altered, the Board’s . . . order prevents DOE 

from withdrawing its license application.”  JA 003, 009. 

At this point, the bad faith conduct alleged by Petitioners began.  NRC 

Chairman Jaczko delayed finalization of a Commission vote on the Board’s order 

in violation of Commission policies and procedures.  See JA 785.  At the same 

time, the Chairman directed the systematic dismantling of the NRC’s 

administrative program for reviewing and adjudicating DOE’s application.  See 
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Petrs’ Opening Br. at 10–18; Aiken II, 725 F.3d at 267-68 (Randolph, J., 

concurring).  The Chairman justified these “orderly closure” activities as being “in 

accordance with the Commission’s decisions on the [proposed] FY 2011 

budget . . . .”  JA 723.  The NRC’s proposed FY 2011 budget, however, assumed 

that DOE’s license application would be withdrawn, with  “orderly closure” 

activities premised upon the actual withdrawal (or suspension) of the application.  

JA 684. 

Based on these actions, the Petitioners persuaded this Court to lift its stay of 

the Aiken I case.  Several months later, the Court held that the Petitioners’ claims 

were not ripe given the NRC’s still-pending review of the Board’s order.  Aiken I, 

645 F.3d at 434–36.  In so holding, however, the Court specifically referenced the 

NRC’s duties under the NWPA and called out the agency’s “orderly shutdown.”  

See, e.g., id. at 435 (emphasis added).  The opinion then emphasized mandamus as 

a potential remedy to correct “ ‘transparent violations of a clear duty to act,’ ” 

with a warning to the NRC that the Court “will not permit an agency to insulate 

itself from judicial review by refusing to act.”  Id. at 436.  Judge Brown put 

matters even more starkly, suggesting the NRC had arguably “abdicated its 

statutory responsibility under the NWPA.”  Id. at 438 (Brown, J., concurring).   

Eventually, after Aiken II was filed, the Commission’s divided vote left the 

Board’s decision as the final decision of the NRC.  But rather than turning their 
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attention to DOE’s application, the Respondents instead directed the Board to 

close out its adjudication.  JA 635–36.   

On August 3, 2012, this Court gave the Respondents an opportunity to 

correct course, warning that “an agency appears to have no legal authority to defy 

the law in the manner suggested by the [NRC].”  Order, ECF No. 1387350 at 3 

(Kavanaugh, J., concurring).  The Respondents still did not comply with the 

NWPA.  On August 13, 2013, the Court issued its merits opinion, declaring: “As 

things stand, . . . the Commission is simply flouting the law . . . .”  Aiken II, 725 

F.3d at 259.   

In sum, since early 2010, the NRC has been a respondent in litigation 

concerning its duties under the NWPA.  Despite an order from its own Board 

denying withdrawal of the Yucca Mountain application based on these duties; 

despite strongly worded warnings from this Court in Aiken I concerning these 

duties; and despite further strong warnings from this Court in the current 

litigation, the Respondents acted first in contravention of its duties, and then 

obstinately refused to change course.  While the Petitioners ascribe no bad faith to 

Respondents in litigation, the Petitioners’ motion is not based on “pre-litigation 

conduct.”  It is wholly based on the Respondents’ conduct during litigation, which 

both led to and has perpetuated the current action. 
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B. Case Law Supports the Petitioners’ Bad Faith Claim for Fees 

Given the above, none of the cases cited by the Respondents rejecting “pre-

litigation” conduct as a basis for awarding bad faith fees are on point with this 

case.  See Centex Corp. v. United States, 486 F.3d 1369 (Fed. Cir. 2007) (pre-

litigation attempt to negate contract); Lamb Eng’g & Constr. Co. v. Nebraska Pub. 

Power Dist., 103 F.3d 1422 (8th Cir. 1997) (pre-litigation breach of contract); 

Sanchez v. Rowe, 870 F.2d 291 (5th Cir. 1989) (pre-litigation tortious conduct); 

Shimman v. Int’l Union of Operating Eng’rs, Local 18¸ 744 F.2d 1226 (6th Cir. 

1984) (pre-litigation tortious conduct).   

Further, the Respondents’ attempts to distinguish the instant case from the 

Petitioners’ authority fail.  In analyzing American Hospital Ass’n v. Sullivan, 938 

F.2d 216, 218 (D.C. Cir. 1991), the Respondents emphasize that the bad faith 

conduct involved violation of a stipulated court order and occurred during the 

course of the same litigation.  In doing so, however, the Respondents ignore the 

broader rule recited by this Court: that bad faith conduct may be found where a 

party is so recalcitrant in performing a clear statutory or judicially imposed duty 

that the injured party is forced to undertake otherwise unnecessary litigation to 

vindicate plain legal rights.  American Hosp., 938 F.2d at 220.  Neither American 

Hospital itself, nor the cases the Respondents cite from other circuits, involved 

bad faith recalcitrance in the face of a statutory duty, as does this case.  Further, 
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while American Hospital involved bad faith conduct and a vindicating response 

within the same lawsuit, the Court did not constrain its holding to these facts.  

Instead, the Court looked at the plaintiff’s response more broadly in terms of 

additional “unnecessary litigation,” noting that violation of the stipulation 

“effectively forced [the plaintiff] to sue to enforce the plain legal rights defined by 

the Stipulation.”  Id. (emphasis added). 

The Respondents acknowledge that more than one legal action may be 

involved in vindicating bad faith conduct when they attempt to distinguish 

Fitzgerald v. Hampton, 545 F. Supp. 53 (D.D.C. 1982).  The Respondents first 

note that like American Hospital, Fitzgerald involved the violation of an “express 

legal order,” which in this case was an administrative order to reinstate the 

plaintiff’s employment.  Resp. Br. at 5.  After noting that the plaintiff challenged 

this violation by filing a new, separate suit in federal court, the Respondents argue 

that “[a]s in American Hospital, the fees were awarded based on conduct during 

the litigation process . . . .”  Resp. Br. at 5 (emphasis added).  

In arguing this, the Respondents effectively describe the Petitioners’ claim.  

The conduct leading to Aiken II was not “pre-litigation” or “primary” conduct.  

Instead, it was the NRC sitting on review of its own Board’s order during the stay 

of Aiken I, while at the same time dismantling its adjudication of DOE’s 

application in conflict with statutory duties and the holding of its Board.  Put into 
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the Respondents’ words, the bad faith conduct occurred “during the litigation 

process.”1  Just as in American Hospital and Fitzgerald, the bad faith conduct 

required the Petitioners to undertake otherwise unnecessary litigation to vindicate 

plain legal rights.  Case law supports the Petitioners’ claim.  

C. Case Law Does Not Apply a Governmental Good Faith Presumption 

The Respondents claim it is necessary to demonstrate that the government 

had a “specific intent to injure the Petitioners” in order to overcome the 

government’s presumption of “good faith.”  See Resp. Br. at 6–8.  The 

Respondents, however, fail to cite to a single case involving a bad faith attorney 

fees claim.  See Croman Corp. v. United States, 724 F.3d 1357 (Fed. Cir. 2013) 

(challenge to procurement decision); Galen Med. Assoc. v. United States, 369 F.3d 

1324 (Fed. Cir. 2004) (government breach of contract); Torncello v. United States, 

681 F.2d 756 (Cl. Ct. 1982) (termination under government contracts).  In 

contrast, the Petitioners are unaware of any case in which a presumption of 

governmental good faith has been applied to a “bad faith” attorneys’ fees motion.  

See, e.g., American Hosp., 938 F.2d 216; Ass’n of Am. Physicians & Surgeons, 

Inc. v. Clinton, 187 F.3d 655 (D.C. Cir. 1999).  Indeed, this would be inconsistent 

with the purpose of the “bad faith” exception to the American Rule, which is not 
                                           

1This case does not require the Court to address whether the pre-litigation  
violation of statutory duty can support a bad faith award of fees.  However, the 
Respondents’ position would have not permitted recovery in Gray Panthers 
Project Fund v. Thompson, 304 F. Supp. 2d 36 (D.D.C. 2004).  
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to remedy abuses toward individuals, but rather to “remedy abuses of the judicial 

process.”  See Resp. Br. at 2–3; see also Chambers v. NASCO, Inc., 501 U.S. 32, 

53 (1991).  

D. There is No Basis to Distinguish the Conduct of Former Chairman 
Jaczko From the Commission 

 
The Respondents argue that former Chairman Jaczko’s conduct should not 

be imputed on the Commission as a whole.  See Resp. Br. at 8–10.  The 

Respondents provide no legal support for this position, which was never raised in 

the merits phase.  Chairman Jaczko acted at all times in his official capacity and 

asserted his executive authority over budget as authority for his actions.  See, e.g., 

JA 774.  A majority of the Commission never stopped or reversed the Chairman’s 

actions.  See JA 772 (NRC General Counsel comment).  To the contrary, the 

Commission as a whole directed the Board to close out its adjudication.  See JA 

635–36.  In imposing mandamus, this Court made no distinction between 

Chairman Jaczko’s conduct and the conduct of the Commission.  See, e.g., Aiken 

II, 725 F.3d at 257, 258, 266, 267.  The Respondents’ argument is meritless. 

E. The Petitioners’ Fee Requests Are Reasonable 
 

1. Washington’s Billing Specificity 

While Washington tracked its hours under a case-specific billing code, 

detailed task descriptions were not necessary for the state’s internal billing.  

However, there are direct correlations between case events and significant hours 
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billed, including the initial petition (78.25 hours); motion to expedite/reply (36.25 

hours); opening brief (74.75 hours); reply brief/joint appendix (108.5 hours); oral 

argument (147.25 hours); supplemental brief response (19.25 hours); four status 

reports (21.75 hours total); motion to lift stay (5.5 hours); merits opinion 

(7 hours); and rehearing petition response (4.5 hours).  See Pet’rs Mot., Ex. F. 

2. “Duplicative” Work 
 
 The Respondents suggest redundant effort, but nowhere allege that the total 

hours spent on the case are excessive.  The Respondents also ignore that each 

Petitioner has a unique interest in this matter, with the prerogative or mandate to 

be represented by counsel of its choice or designation.  The work in this case 

represented a true team effort.  Counsel for Washington, Aiken County, Nye 

County, and the Ferguson Petitioners (not joined here) each drafted substantial 

original sections of the briefs and contributed substantial legal research.  Counsel 

for all Petitioners contributed substantially to editing.  While Washington 

presented oral argument, counsel for all Petitioners helped prepare for oral 

argument, including in moot court sessions.  The Gottshall Affidavit entries nicely 

outline the complimentary roles played by all counsel.  See Pet’rs Mot., Ex. A. 

3. Alleged “Non-Compensable Expenses” 
 

The Respondents allege nine “non-compensable expenses” drawn from well 

over one thousand specific, narrative time entries in the Gottshall Affidavit.  Resp. 
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Br. at 18–19.  Comparing the Respondents’ list to actual billing records, however, 

shows that Respondents have in some cases edited the narrative to make the 

expenses seem inordinate.  Hence “Locate and print NWPA judicial review statute 

for attorney Gottshall” becomes “printing out a statute.”   Outside of its narrative 

context and re-characterized, almost any litigation task can be made to appear 

inordinate or unnecessary.  However, all the claimed expenses were directly 

related to the litigation.  For instance, Aiken County’s work began with reviewing 

the Aiken I opinion.  While the NRC suggests this review was somehow 

unnecessary, the Aiken I opinion set the parameters for the Aiken II petition. 

4. Nye County Billing 
 
 The Respondents argue that counsel for Nye County charged an excessive 

hourly rate of $500 per hour.  See Resp. Br. at 16 n.9.  As explained in Mr. 

Andersen’s Affidavit, this was his discounted rate for public entities.  This rate is 

more than reasonable when compared to rates charged by other area attorneys 

with comparable nuclear waste and litigation experience.  See Pet’rs Mot., Ex. G.  

The Respondents also questioned three billing entries in Mr. Andersen’s time 

sheets.  See Resp. Br. at 18–19.  These entries were mistakenly included due to an 

accounting error.  The time sheets have been revised accordingly, including 

removing two other entries not identified by Respondents.  See Ex. A.  Nye 

County’s claim for attorneys’ fees has thus been reduced to $60,450. 
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 RESPECTFULLY SUBMITTED this 2nd day of May 2014. 

ROBERT W. FERGUSON* 
Attorney General 
 
  /s/ Andrew A. Fitz  
ANDREW A. FITZ 
TODD R. BOWERS 
State of Washington 
Office of the Attorney General 
P.O. Box 40117 
Olympia, WA  98504-0117 
(360) 586-6752 
andyf@atg.wa.gov 
toddb@atg.wa.gov 
*not admitted 
 
Attorneys for State of Washington 
 

ALAN WILSON*
Attorney General  
JOHN W. MCINTOSH* 
ROBERT D. COOK* 
P.O. Box 11549 
Columbia, SC  29211 
 
  /s/ Kenneth Paul Woodington
WILLIAM HENRY DAVIDSON, II 
KENNETH PAUL WOODINGTON 
Davidson & Lindemann, P.A. 
1611 Devonshire Dr., 2nd Floor 
P.O. Box 8568 
Columbia, SC 29202-8568 
(803) 806-8222 
kwoodington@dml-law.com 
*not admitted 
Attorneys for State of South Carolina 

  /s/ Thomas R. Gottshall 
THOMAS R. GOTTSHALL 
S. ROSS SHEALY 
Haynsworth Sinkler Boyd, P.A. 
P.O. Box 11889 
Columbia, SC 29211-1889 
(803) 779-3080 
tgootshall@hsblawfirm.com 
rshealy@hsblawfirm.com 
Attorneys for Aiken County 
 

 /s/ Robert M. Andersen 
ROBERT M. ANDERSEN 
Clark Hill PLC  
601 Pennsylvania Ave. N.W. 
North Building, Suite 1000 
Washington, DC 20004 
(202) 772-0909 
randersen@clarkhill.com 
 
Attorney for Nye County 
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CERTIFICATE OF SERVICE 
 

 I herby certify that on the 2nd day of May, 2014, a copy of the foregoing 

was filed using the CM/ECF system which will serve the same on all parties of 

record as follows: 

Andersen, Robert Michael randersen@clarkhill.com 
 
Averbach, Andrew Paul andrew.averbach@nrc.org 
 
Avila, Aaron Peter aaron.avila@usdoj.gov, 

efile_app.enrd@usdoj.gov, 
aaronpavila@yahoo.com  

 
Bowers, Todd R. toddb@atg.wa.gov, TORSeaEF@atg.wa.gov, 

aaronw@atg.wa.gov, hollya1@atg.wa.gov 
 
Cordes, John F., Jr. John.Cordes@nrc.gov 
 
Cottingham, Anne Williams awc@nei.org, ecg@nei.org, gam@nei.org, 

jxb@nei.org, kxs@nei.org, jmr@nei.org 
 
Durkee, Ellen J. ellen.durkee@usdoj.gov 
 
Fitz, Andrew Arthur andyf@atg.wa.gov, ecyolyef@atg.wa.gov, 

daniellef@atg.wa.gov 
 
Fitzpatrick, Charles J.  cfitzpatrick@nuclearlawyer.com, 

smontesi@nuclearlawyer.com 
 
Gottshall, Thomas Rush tgottshall@hsblawfirm.com, 

lgantt@hsblawfirm.com, 
bvaldes@hsblawfirm.com 

 
Hartman, Barry M. barry.hartman@klgates.com, 

klgateseservice@klgates.com 
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Lawrence, John W.  jlawrence@nuclearlawyer.com, 
lborski@nuclearlawyer.com 

 
Lunt, Robin Kimlin Jensen rlunt@naruc.org 
 
Malsch, Martin Guilbert mmalsch@nuclearlawyer.com, 

cfitzpatrick@nuclearlawyer.com 
 
Mullins, Charles charles.mullins@nrc.gov 
 
Nestor, Christopher R.  christopher.nestor@klgates.com, 

dottie.messimer@klgates.com, 
klgateseservice@klgates.com 

 
Ramsay, James Bradford jramsay@naruc.org 
 
Shealy, Samuel Ross rshealy@hsblawfirm.com 
 
Smith, Holly Rachel hsmith@naruc.org 
 
Stouck, Jerry stouckj@gtlaw.com, gogganst@gtlaw.com 
 
Suttenberg, Jeremy jeremy.suttenberg@nrc.gov 
 
Woodington, Kenneth Paul kwoodington@dml-law.com,  

sstafford@dml-law.com, jangus@dml-law.com, 
nbouknight@dml-law.com 

 
 I further certify that, a copy of the foregoing was served on the following via 

first class U.S. Mail: 

Stephen Gilbert Burns 
U.S. Nuclear Regulatory Commission (NRC) 
11555 Rockville Pike 
One White Flint North 
Rockville, MD  20852 
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William Henry Davidson, II 
Davidson & Lindemann, P.A. 
1611 Devonshire Drive, Second Floor 
P.O. Box 8568 
Columbia, SC  29202-8568 
 
 DATED this 2nd day of May, 2014, in Olympia, Washington. 
 
 

  /s/ Andrew A. Fitz  
ANDREW A. FITZ 
Senior Counsel 
(360) 586-6752 
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