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CONSOLIDATED INTERVENORS’ RESPONSE TO NRC STAFF’S MOTION 
FOR SUMMARY DISPOSITION ON CONTENTIONS 2 AND 3 

 
 Consolidated Intervenors hereby respond to the NRC Staff’s Motion for Summary 

Disposition filed April 11, 2014 (the “NRC Staff Motion”).    NRC Staff Motion attempts to 

re-write this Board’s ruling in LBP-10-16, in which seven (7) contentions were admitted by 

the Board without designating them as safety contentions or environmental contentions.  

Powertech (USA), Inc. (Dewey-Burdock In-Situ Uranium Recovery Facility), LBP-10-16, 72 

NRC 361, 443–444 (2010); see also NRC Staff Motion at 3. 

 The NRC Staff attempts to artfully get around this by calling Contentions 2 and 3 

“Safety Contentions” based on its own interpretations, and calls those Contentions “Safety 

Contentions” in all its pleadings.  A careful reading of the NRC Staff’s Motion reveals that 

the NRC Staff only ‘moves for summary disposition on Contentions 2 and 3 to the extent 

they were admitted as safety contentions.”  NRC Staff Motion at 1 (emphasis added).  

Clearly, since neither Contention 2 nor Contention 3 was admitted by the Board as a “Safety 

Contention,” the NRC Staff Motion must be denied. 

 Where did the NRC Staff get the idea that Contentions 2 and 3 were admitted as 

Safety Contentions?  NRC Staff states that: 

When ruling on the contentions in the Intervenors’ hearing requests, the 
Board did not specifically admit the contentions as safety contentions (i.e., 
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contentions challenging Powertech’s Technical Report) or environmental 
contentions (contentions challenging the  Environmental Report). In an 
October 2012 teleconference, the Board discussed with the parties how it 
should characterize the admitted contentions.  The Board later issued a 
teleconference summary explaining that the parties considered Contentions K, 
1, and 4 to be environmental contentions, and that they either considered the 
remaining contentions to have environmental components or did not dispute 
that characterization.  This meant that the contentions other than Contentions 
K, 1, and 4 were either safety contentions or had safety components. Those 
contentions were Contentions D and 2, which challenged Powertech’s 
baseline groundwater data, and Contentions E and 3, which challenged 
Powertech’s assessment of hydrogeology at the Dewey-Burdock site.   NRC 
Staff’s Motion at 3-4 (footnotes omitted). 

 

 The foregoing argument attempts to distract the Board from the essential point 

which is that the Board has never ruled that Contentions 2 and 3 are to be treated for all 

purposes as Safety Contentions.   

The October 2012 teleconference referred to by the NRC Staff above was a 

continuation of the September 23, 2012 teleconference during which the characterization of 

contentions was discussed, in pertinent part as follows: 

MR. CLARK: For D, primarily safety, but with an environmental 
component. Likewise with the Consolidated Intervenors' Contention E, 
primarily safety, but again with an environmental component. Hearing 
Transcript at 417. 

* * * 

MR. FRANKEL: We concur with Mr. Clark's categorization of our 
respective positions. The Consolidated Intervenors just wanted to make 
clear that this characterization should not prejudice my client in the 
sense that -- and the way that Mr. Clark has expressed it is acceptable to us in 
that we concur there is an important environmental component. And we 
don't want this designation or characterization to have a later impact 
in scheduling or hearing process, which either puts a cart before the 
horse in a way or deprives us of an opportunity to be heard properly on 
those environmental components within the safety contentions.  
Hearing Transcript at 418. 

 

During these discussions, Consolidated Intervenors made it clear that if the parties 

wanted to categorize Contentions D and E as safety contentions with important 
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environmental components, as compared to considering them as mixed safety and 

environmental contentions which had been how they had been treated up to that point, that 

was fine but not if it would deprive Consolidated Intervenors of an opportunity to be heard 

on the basic issues upon which the Contentions are based.  Now, NRC Staff wants to spin 

that understanding from September 23, 2012 into an assumption that Contentions 2 and 3 

are ‘Safety Contentions’ and therefore should be disposed of as described in the NRC Staff 

Motion.  This attempt by the NRC Staff must fail. 

 It is helpful to take a step back.  We are at this phase because of the Atomic Energy 

Act of 1954, as amended, expressly provides that the Commission must grant a hearing on a 

license application upon “the request of any person whose interest may be affected by the 

proceeding, and shall admit any such person as a party to such proceeding.” 42 U.S.C. 

§2239(a)(1)(A).   Consolidated Intervenors jumped through many hoops and retained 

expensive experts to support the admitted contentions under the regulations promulgated to 

effect the foregoing statute.  We and the public expect a hearing on these admitted 

contentions. 

 The NRC Staff Motion makes some arguments about whether the contentions are of 

omission or inadequacy and then NRC Staff suggests that there is some ambiguity and that 

the ambiguity should be resolved in its favor.  See NRC Staff Motion at 10.  While it is 

helpful to the NRC Staff to resolve ambiguities in its favor, such would be unfair to the 

public and tribal intervenors as well as the Oglala Sioux Tribe.  “The unique trust 

relationship between the federal government and Native Americans” requires that “if an 

ambiguity in a statute (or, by extension, regulation or agency action) “can reasonably be 

construed as the Tribe would have it construed, it must be construed that way.” Ramah 

Navajo Chapter v. Lujan, 112 F.3d 1455, 1462 (10th Cir. 1997), quoting Muscogee (Creek) Nation 

v. Hodel, 851 F.2d 1439, 1445 (D.C. Cir. 1988), cert. den., 488 U.S. 1010 (1989); see also Oneida 
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County, NY v. Oneida Indian Nation of New York State, 470 U.S. 226, 247 (1985); US v. 

Washington, 157 F.3d 630, 643 (9th Cir. 1998), cert. den., 526 U.S. 1060 (1999); McNabb for 

McNabb v. Bowen, 829 F.2d 787, 792 (9th Cir. 1987).  All rights held by a tribe extend also to 

its tribal members, as a result, either a tribe or an individual tribal member, or both, may file 

suit to enforce a tribe’s rights.  See Puyallup Tribe, Inc. v. Dept. of Game, 433 US 165 (1977) (suit 

by tribe); Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969) (suit by tribal members). 

 Consolidated Intervenors well understand that the NRC Staff and Powertech would 

rather not litigate our contentions at all.  Clearly, the most efficient proceeding would be if 

there were no intervenors or contentions and if the NRC Staff and Powertech could just do 

what they want in close collaboration without any public disclosure or any public 

involvement.  Yet, Congress mandated public involvement when it passed the Atomic 

Energy Act of 1954, as amended, and provided for a hearing and the admission of interested 

persons to the proceeding so that there can be a contested hearing.  The NRC Staff would 

now like to so carefully truncate the contentions and the hearing so that as little as possible 

will ever see the light of day.  Such is not encouraging of meaningful public involvement and 

such is contrary to Congressional intent. 

 Consolidated Intervenors are attaching to this response a statement of facts on 

which Consolidated Intervenors contend there is a genuine issue to be heard (Attachment 1). 

Herein, Consolidated Intervenors explain why, based on these facts, the NRC Staff is not  

entitled to summary disposition on Contentions 2 and 3 as a matter of law.  

The NRC Staff states that it has filed the NRC Staff Motion “because resolving the 

safety components of Contentions 2 and 3 through summary disposition will expedite the 

hearing.  Litigating these contentions would require the parties to spend additional time 

addressing the applicable safety requirements when preparing their testimony, exhibits, and 

statements of position.”  NRC Staff Motion at 8.  Consolidated Intervenors suggest that it is 
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the spending of such additional time addressing these safety and environmental requirements 

that involve preparing testimony, exhibits and statements of position – it is exactly this 

activity that Congress intended to occur when it provided for public intervenors in NRC 

licensing proceedings.  The whole point is to have the NRC Staff make a public presentation 

of its conclusions and the bases therefor and to grant the NRC Staff Motion would 

undermine such Congressional intent. 

Since the NRC Staff moved for disposition of the contentions to the extent they 

were admitted as safety contentions and since the Board never admitted Contentions 2 and 3 

as safety contentions, the NRC Staff Motion must be denied. 

Consolidated Intervenors further note that the NRC Staff’s basic argument, if it were 

to be accepted, amounts to a giant procedural ‘Gotcha’ based on the depositing of large 

volumes of information into the data dump known as the ‘hearing file’ on six (6) ‘various 

dates’ at random intervals having eleven (11) different Accession Numbers in Adams.  See 

NRC Staff Motion Attachment 1, paragraph 9; & Attachment 2.  NRC Staff argues that the 

depositing of such information at such various dates under such different Accession 

Numbers created, at some point, sufficient levels of new information so as to have created a 

new filing requirement in order for the previously admitted contentions to be preserved.    

In making such an argument, NRC Staff presumes that any member of the public, or 

even organizations (other than interested corporations) can keep expensive PhD experts on 

hand to review these data dumps and consult with attorneys and other experts and come up 

with new and amended contentions for filing within thirty days after each of the various and 

random times the NRC Staff and/or Powertech decides to do a data dump.   

It is a major undertaking to keep filing contentions along the schedule agreed to by 

the parties – at the DSEIS and FSEIS stages is what was agreed to primarily.  The parties 

have managed to retain and maintain sufficient expert and attorney resources to handle those 
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filings at those scheduled dates.  To require any party to be on the constant lookout for 

changes in the hearing file that could create a need to amend a previously admitted 

contention imposes an undue and burdensome requirement on the public and tribal parties.  

This violates the intent of Congress in providing for public participation, it violates the trust 

duties owed to the indigenous parties and it violates the Due Process Clause of the US 

Constitution. 

At some point, and it may well be that we have crossed it, the overlaying rules, 

regulations, procedural truncations, and back-channel coordination between the NRC Staff 

and Powertech (legal as well as technical/managerial) make the entire ASLB proceedings 

gamed to the disadvantage of the public and the Tribe and tribal members.  Such would 

amount to a cumulative impact that deprives Consolidated Intervenors of due process and 

an opportunity to be heard, and violates the trust duties owed to tribal members. 

There is already a great amount of public and tribal concern that the NRC has 

jumped the gun by issuing the license four months before the hearing and such concerns 

would only be exacerbated by a summary disposition of Contentions 2 and 3.  Accordingly, 

Consolidated Intervenors object to and oppose the NRC Staff Motion and demand that the 

admitted Contentions 2 and 3 be the subject of a hearing.   

For all the foregoing reasons, the Board should deny the NRC Staff Motion. 

Dated this 25th day of April, 2014. 
 
Respectfully submitted, 

 
David Frankel,  
Counsel for Consolidated Intervenors 
POB 143 
Buffalo Gap, SD 57722 
Tel:  605-515-0956 
E-mail:  arm.legal@gmail.com   
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Attachment 1 

 
POWERTECH (USA) INC.,        )  Docket No. 40-9075-MLA 
           )  April 25, 2014 
(Dewey-Burdock In Situ Uranium Recovery      ) 
Facility)          ) 
 
 

STATEMENT OF MATERIAL FACTS IN OPPOSITION TO MOTION FOR  
SUMMARY DISPOSITION ON CONTENTIONS 2 and 3 

 
 Consolidated Intervenors submit the following statement of material facts in 
response to the NRC Staff’s Motion for Summary Disposition on Contentions 2 and 3. In 
the accompanying brief, Consolidated Intervenors explain why, based on these facts, the 
Board should deny the NRC Staff’s motion as a matter of law. 
 

1. Neither Contention 2 nor Contention 3 has been adjudicated as a ‘safety 
contention.’  It is a material and genuine dispute as to whether Contention 2 
or Contention 3 is a safety contention.   
 

 
 
 

     
________________________________ 

 
    David Frankel 
    Attorney for Consolidated Intervenors 
    P. O. Box 143 
    Buffalo Gap, SD 57722 
    605-515-0956 
    E-mail:  arm.legal@gmail.com
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POWERTECH (USA) INC.,        )  Docket No. 40-9075-MLA 
           )  April 25, 2014 
(Dewey-Burdock In Situ Uranium Recovery      ) 
Facility)          ) 
 
 

CERTIFICATE OF SERVICE  
 

 I hereby certify that copies of the foregoing “CONSOLIDATED INTERVENORS’ 
RESPONSE TO NRC STAFF’S MOTION FOR SUMMARY DISPOSITION ON 
CONTENTIONS 2 AND 3” in the above captioned proceeding were served via email per 
the Board’s order on the 25Th day of Aril 2014, which to the best of my knowledge will result 
in transmittal via the Electronic Information Exchange (“EIE”) of same to those on the 
EIE Service List for the captioned proceeding. 
 
  
 

     
    ________________________________ 

 
    David Frankel 
    Attorney for Consolidated Intervenors 
    P. O. Box 143 
    Buffalo Gap, SD 57722 
    605-515-0956 
    E-mail:  arm.legal@gmail.com
 



From: David Frankel
To: Docket, Hearing
Cc: Allen, Sabrina; Barnett, Mark; abimba@athompsonlaw.com; Clark, Michael; Cole, Richard; Bruce Ellison; David

Frankel; Froehlich, William; cindy@mariogonzalezlaw.com; Jehle, Patricia; OCAAMAIL Resource; Jeff Parsons;
Chris Pugsley; Sciretta, Nicholas; Cindy Seaton; Sola, Clara; Spencer, Mary; Travis Stills;
stefen@nealrgross.com; ajthompson@athompsonlaw.com; Tom Ballanco

Subject: Re: NRC Proceeding "Powertech USA 40-9075-MLA"
Date: Friday, April 25, 2014 8:28:00 PM
Attachments: CI Answer to NRC Summary Disp 04252014.pdf

Attached for filing is Consolidated Intervenors Response to NRC Staff Motion for
Summary Disposition on Contentions 2 & 3, and related Attachment 1 and Certificate
of Service.

Sincerely,

David Frankel
Counsel for Consolidated Intervenors
cel: 605-515-0956
arm.legal@gmail.com

On Fri, Apr 11, 2014 at 4:14 PM, <Hearingdocket@nrc.gov> wrote:
MESSAGE FROM THE OFFICE OF THE SECRETARY, NUCLEAR REGULATORY
COMMISSION

Re: NRC Proceeding "Powertech USA  40-9075-MLA"

The Office of the Secretary has received a document entitled

"Staff Motion for Summary Disposition"

submitted by Michael Clark who is affiliated with NRC Staff.

It is intended for inclusion in the referenced proceeding. It was submitted through
the NRC Electronic Information Exchange (EIE) system and arrived on 04/11/14 at
19:11 EDT.

As a hearing participant, you are entitled to view and/or retrieve this document by
visiting the following web link:

Motion for Summary Disposition -
https://eieprod.nrc.gov/EIE25L1/downloadAttachment.do?
submissionID=25811&docID=14553 (643 KB)

The document will remain available through this link for 365 day(s) after which it
will be removed from the EIE system. Not later than 3 days from the date of this
message the document will also be available through NRC Electronic Hearing
Docket (EHD) web site. The web link for this site is:
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mailto:harmonicengineering@gmail.com
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CONSOLIDATED INTERVENORS’ RESPONSE TO NRC STAFF’S MOTION 
FOR SUMMARY DISPOSITION ON CONTENTIONS 2 AND 3 


 
 Consolidated Intervenors hereby respond to the NRC Staff’s Motion for Summary 


Disposition filed April 11, 2014 (the “NRC Staff Motion”).    NRC Staff Motion attempts to 


re-write this Board’s ruling in LBP-10-16, in which seven (7) contentions were admitted by 


the Board without designating them as safety contentions or environmental contentions.  


Powertech (USA), Inc. (Dewey-Burdock In-Situ Uranium Recovery Facility), LBP-10-16, 72 


NRC 361, 443–444 (2010); see also NRC Staff Motion at 3. 


 The NRC Staff attempts to artfully get around this by calling Contentions 2 and 3 


“Safety Contentions” based on its own interpretations, and calls those Contentions “Safety 


Contentions” in all its pleadings.  A careful reading of the NRC Staff’s Motion reveals that 


the NRC Staff only ‘moves for summary disposition on Contentions 2 and 3 to the extent 


they were admitted as safety contentions.”  NRC Staff Motion at 1 (emphasis added).  


Clearly, since neither Contention 2 nor Contention 3 was admitted by the Board as a “Safety 


Contention,” the NRC Staff Motion must be denied. 


 Where did the NRC Staff get the idea that Contentions 2 and 3 were admitted as 


Safety Contentions?  NRC Staff states that: 


When ruling on the contentions in the Intervenors’ hearing requests, the 
Board did not specifically admit the contentions as safety contentions (i.e., 
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contentions challenging Powertech’s Technical Report) or environmental 
contentions (contentions challenging the  Environmental Report). In an 
October 2012 teleconference, the Board discussed with the parties how it 
should characterize the admitted contentions.  The Board later issued a 
teleconference summary explaining that the parties considered Contentions K, 
1, and 4 to be environmental contentions, and that they either considered the 
remaining contentions to have environmental components or did not dispute 
that characterization.  This meant that the contentions other than Contentions 
K, 1, and 4 were either safety contentions or had safety components. Those 
contentions were Contentions D and 2, which challenged Powertech’s 
baseline groundwater data, and Contentions E and 3, which challenged 
Powertech’s assessment of hydrogeology at the Dewey-Burdock site.   NRC 
Staff’s Motion at 3-4 (footnotes omitted). 


 


 The foregoing argument attempts to distract the Board from the essential point 


which is that the Board has never ruled that Contentions 2 and 3 are to be treated for all 


purposes as Safety Contentions.   


The October 2012 teleconference referred to by the NRC Staff above was a 


continuation of the September 23, 2012 teleconference during which the characterization of 


contentions was discussed, in pertinent part as follows: 


MR. CLARK: For D, primarily safety, but with an environmental 
component. Likewise with the Consolidated Intervenors' Contention E, 
primarily safety, but again with an environmental component. Hearing 
Transcript at 417. 


* * * 


MR. FRANKEL: We concur with Mr. Clark's categorization of our 
respective positions. The Consolidated Intervenors just wanted to make 
clear that this characterization should not prejudice my client in the 
sense that -- and the way that Mr. Clark has expressed it is acceptable to us in 
that we concur there is an important environmental component. And we 
don't want this designation or characterization to have a later impact 
in scheduling or hearing process, which either puts a cart before the 
horse in a way or deprives us of an opportunity to be heard properly on 
those environmental components within the safety contentions.  
Hearing Transcript at 418. 


 


During these discussions, Consolidated Intervenors made it clear that if the parties 


wanted to categorize Contentions D and E as safety contentions with important 
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environmental components, as compared to considering them as mixed safety and 


environmental contentions which had been how they had been treated up to that point, that 


was fine but not if it would deprive Consolidated Intervenors of an opportunity to be heard 


on the basic issues upon which the Contentions are based.  Now, NRC Staff wants to spin 


that understanding from September 23, 2012 into an assumption that Contentions 2 and 3 


are ‘Safety Contentions’ and therefore should be disposed of as described in the NRC Staff 


Motion.  This attempt by the NRC Staff must fail. 


 It is helpful to take a step back.  We are at this phase because of the Atomic Energy 


Act of 1954, as amended, expressly provides that the Commission must grant a hearing on a 


license application upon “the request of any person whose interest may be affected by the 


proceeding, and shall admit any such person as a party to such proceeding.” 42 U.S.C. 


§2239(a)(1)(A).   Consolidated Intervenors jumped through many hoops and retained 


expensive experts to support the admitted contentions under the regulations promulgated to 


effect the foregoing statute.  We and the public expect a hearing on these admitted 


contentions. 


 The NRC Staff Motion makes some arguments about whether the contentions are of 


omission or inadequacy and then NRC Staff suggests that there is some ambiguity and that 


the ambiguity should be resolved in its favor.  See NRC Staff Motion at 10.  While it is 


helpful to the NRC Staff to resolve ambiguities in its favor, such would be unfair to the 


public and tribal intervenors as well as the Oglala Sioux Tribe.  “The unique trust 


relationship between the federal government and Native Americans” requires that “if an 


ambiguity in a statute (or, by extension, regulation or agency action) “can reasonably be 


construed as the Tribe would have it construed, it must be construed that way.” Ramah 


Navajo Chapter v. Lujan, 112 F.3d 1455, 1462 (10th Cir. 1997), quoting Muscogee (Creek) Nation 


v. Hodel, 851 F.2d 1439, 1445 (D.C. Cir. 1988), cert. den., 488 U.S. 1010 (1989); see also Oneida 
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County, NY v. Oneida Indian Nation of New York State, 470 U.S. 226, 247 (1985); US v. 


Washington, 157 F.3d 630, 643 (9th Cir. 1998), cert. den., 526 U.S. 1060 (1999); McNabb for 


McNabb v. Bowen, 829 F.2d 787, 792 (9th Cir. 1987).  All rights held by a tribe extend also to 


its tribal members, as a result, either a tribe or an individual tribal member, or both, may file 


suit to enforce a tribe’s rights.  See Puyallup Tribe, Inc. v. Dept. of Game, 433 US 165 (1977) (suit 


by tribe); Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 1969) (suit by tribal members). 


 Consolidated Intervenors well understand that the NRC Staff and Powertech would 


rather not litigate our contentions at all.  Clearly, the most efficient proceeding would be if 


there were no intervenors or contentions and if the NRC Staff and Powertech could just do 


what they want in close collaboration without any public disclosure or any public 


involvement.  Yet, Congress mandated public involvement when it passed the Atomic 


Energy Act of 1954, as amended, and provided for a hearing and the admission of interested 


persons to the proceeding so that there can be a contested hearing.  The NRC Staff would 


now like to so carefully truncate the contentions and the hearing so that as little as possible 


will ever see the light of day.  Such is not encouraging of meaningful public involvement and 


such is contrary to Congressional intent. 


 Consolidated Intervenors are attaching to this response a statement of facts on 


which Consolidated Intervenors contend there is a genuine issue to be heard (Attachment 1). 


Herein, Consolidated Intervenors explain why, based on these facts, the NRC Staff is not  


entitled to summary disposition on Contentions 2 and 3 as a matter of law.  


The NRC Staff states that it has filed the NRC Staff Motion “because resolving the 


safety components of Contentions 2 and 3 through summary disposition will expedite the 


hearing.  Litigating these contentions would require the parties to spend additional time 


addressing the applicable safety requirements when preparing their testimony, exhibits, and 


statements of position.”  NRC Staff Motion at 8.  Consolidated Intervenors suggest that it is 
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the spending of such additional time addressing these safety and environmental requirements 


that involve preparing testimony, exhibits and statements of position – it is exactly this 


activity that Congress intended to occur when it provided for public intervenors in NRC 


licensing proceedings.  The whole point is to have the NRC Staff make a public presentation 


of its conclusions and the bases therefor and to grant the NRC Staff Motion would 


undermine such Congressional intent. 


Since the NRC Staff moved for disposition of the contentions to the extent they 


were admitted as safety contentions and since the Board never admitted Contentions 2 and 3 


as safety contentions, the NRC Staff Motion must be denied. 


Consolidated Intervenors further note that the NRC Staff’s basic argument, if it were 


to be accepted, amounts to a giant procedural ‘Gotcha’ based on the depositing of large 


volumes of information into the data dump known as the ‘hearing file’ on six (6) ‘various 


dates’ at random intervals having eleven (11) different Accession Numbers in Adams.  See 


NRC Staff Motion Attachment 1, paragraph 9; & Attachment 2.  NRC Staff argues that the 


depositing of such information at such various dates under such different Accession 


Numbers created, at some point, sufficient levels of new information so as to have created a 


new filing requirement in order for the previously admitted contentions to be preserved.    


In making such an argument, NRC Staff presumes that any member of the public, or 


even organizations (other than interested corporations) can keep expensive PhD experts on 


hand to review these data dumps and consult with attorneys and other experts and come up 


with new and amended contentions for filing within thirty days after each of the various and 


random times the NRC Staff and/or Powertech decides to do a data dump.   


It is a major undertaking to keep filing contentions along the schedule agreed to by 


the parties – at the DSEIS and FSEIS stages is what was agreed to primarily.  The parties 


have managed to retain and maintain sufficient expert and attorney resources to handle those 







6 


filings at those scheduled dates.  To require any party to be on the constant lookout for 


changes in the hearing file that could create a need to amend a previously admitted 


contention imposes an undue and burdensome requirement on the public and tribal parties.  


This violates the intent of Congress in providing for public participation, it violates the trust 


duties owed to the indigenous parties and it violates the Due Process Clause of the US 


Constitution. 


At some point, and it may well be that we have crossed it, the overlaying rules, 


regulations, procedural truncations, and back-channel coordination between the NRC Staff 


and Powertech (legal as well as technical/managerial) make the entire ASLB proceedings 


gamed to the disadvantage of the public and the Tribe and tribal members.  Such would 


amount to a cumulative impact that deprives Consolidated Intervenors of due process and 


an opportunity to be heard, and violates the trust duties owed to tribal members. 


There is already a great amount of public and tribal concern that the NRC has 


jumped the gun by issuing the license four months before the hearing and such concerns 


would only be exacerbated by a summary disposition of Contentions 2 and 3.  Accordingly, 


Consolidated Intervenors object to and oppose the NRC Staff Motion and demand that the 


admitted Contentions 2 and 3 be the subject of a hearing.   


For all the foregoing reasons, the Board should deny the NRC Staff Motion. 


Dated this 25th day of April, 2014. 
 
Respectfully submitted, 


 
David Frankel,  
Counsel for Consolidated Intervenors 
POB 143 
Buffalo Gap, SD 57722 
Tel:  605-515-0956 
E-mail:  arm.legal@gmail.com   
  







7 


 
Attachment 1 


 
POWERTECH (USA) INC.,        )  Docket No. 40-9075-MLA 
           )  April 25, 2014 
(Dewey-Burdock In Situ Uranium Recovery      ) 
Facility)          ) 
 
 


STATEMENT OF MATERIAL FACTS IN OPPOSITION TO MOTION FOR  
SUMMARY DISPOSITION ON CONTENTIONS 2 and 3 


 
 Consolidated Intervenors submit the following statement of material facts in 
response to the NRC Staff’s Motion for Summary Disposition on Contentions 2 and 3. In 
the accompanying brief, Consolidated Intervenors explain why, based on these facts, the 
Board should deny the NRC Staff’s motion as a matter of law. 
 


1. Neither Contention 2 nor Contention 3 has been adjudicated as a ‘safety 
contention.’  It is a material and genuine dispute as to whether Contention 2 
or Contention 3 is a safety contention.   
 


 
 
 


     
________________________________ 


 
    David Frankel 
    Attorney for Consolidated Intervenors 
    P. O. Box 143 
    Buffalo Gap, SD 57722 
    605-515-0956 
    E-mail:  arm.legal@gmail.com
 
  







 


8 


 
 
 
 
POWERTECH (USA) INC.,        )  Docket No. 40-9075-MLA 
           )  April 25, 2014 
(Dewey-Burdock In Situ Uranium Recovery      ) 
Facility)          ) 
 
 


CERTIFICATE OF SERVICE  
 


 I hereby certify that copies of the foregoing “CONSOLIDATED INTERVENORS’ 
RESPONSE TO NRC STAFF’S MOTION FOR SUMMARY DISPOSITION ON 
CONTENTIONS 2 AND 3” in the above captioned proceeding were served via email per 
the Board’s order on the 25Th day of Aril 2014, which to the best of my knowledge will result 
in transmittal via the Electronic Information Exchange (“EIE”) of same to those on the 
EIE Service List for the captioned proceeding. 
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    David Frankel 
    Attorney for Consolidated Intervenors 
    P. O. Box 143 
    Buffalo Gap, SD 57722 
    605-515-0956 
    E-mail:  arm.legal@gmail.com
 







Receipt of this message constitutes completion of service of this filing.
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Bruce; Frankel, David Cory; Froehlich, William; Gillis, Waonsilawin; Hearing Docket,
Hearing Docket; Jehle, Patricia; Klukan, Brett; OCAAMAIL, OCAAMAIL; Parsons,
Jeffrey; Pugsley, Christopher; Sciretta, Nicholas; Seaton, Cindy; Sola, Clara;
Spencer, Mary; Stills, Travis; Styrsky, Stefen; Thompson, Anthony
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