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I. INTRODUCTION 

 Pursuant to 10 C.F.R. § 2.1205 and this Board’s Scheduling Order dated February 20, 

2014, the Oglala Sioux Tribe (“Tribe”), through counsel, responds to the Motion for Summary 

Disposition filed by NRC Staff.  In its Motion, NRC Staff seeks “summary disposition on 

Contentions 2 and 3 to the extent they were admitted as safety contentions.”  NRC Staff Motion 

for Summary Disposition at 1.  The relevant portions of Contentions 2 and 3 were admitted by 

the Board’s Order of August 5, 2010, and were admitted as contentions of adequacy. 

 In its argument, NRC Staff seeks dismissal of any safety components of the Tribe’s 

Contentions 2 and 3 based exclusively on an argument that both Contention 2 and 3 are 

contentions of omission.  Id. at 6-7.  Based on this erroneous premise, NRC Staff asserts that 

because the applicant submitted additional information that NRC Staff consider relevant to these 

contentions, the contentions are moot.  Id. at 7.   

 NRC Staff’s portrayal of Contentions 2 and 3 as contentions of omission is not 

supportable based on the record in this case.  Rather, the record, including rulings from this 

Board in admitting the contentions and arguments made by the Tribe in securing admission of 
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these contentions as safety contentions in response to Powertech’s Technical Report in its 

application materials, overwhelmingly demonstrate that both Contention 2 and 3 are contentions 

of adequacy.  This fact is not contravened by NRC Staff’s reliance on cherry-picked statements 

in the pleadings, many of which originate from Consolidated Intervenors’ arguments and not the 

Tribe’s.  Regardless, when viewed reasonably and as a whole, the NRC Staff’s position is 

untenable.   

 NRC Staff bases its entire mootness argument on standards applicable to contentions of 

omission.   NRC Staff did not argue, let alone demonstrate, that the additional information 

submitted was sufficient to moot or otherwise conclusively eliminate material disputes of fact  

included in contentions of adequacy the Board admitted for hearing long before the NRC Staff’s 

environmental document were issued.  The Statement of Material Facts submitted by NRC Staff 

identifies submittals by Powertech, but makes no effort other than providing basic descriptive 

labels to detail that information or otherwise explain how that information is relevant or how it 

resolves all material disputes with respect to the inadequacies put forth by the Tribe and admitted 

as Contentions 2 and 3.1  As a result, the Motion must fail. 

II. STANDARDS OF SUMMARY DISPOSITION 

This matter is being heard pursuant to Subpart L, which contains a summary disposition 

provision that incorporates the standards set out in Subpart G.  10 C.F.R § 2.1205(c).   Both 

provisions require “a short and concise statement of material facts for which the moving party 

contends that there is no genuine issue to be heard.” Id. § 2.1205(c).    

The operative summary disposition rule provision states, in relevant part:  

                                                           
1 Given this lack of detail in the Statement of Material Facts, the Tribe expressly contests any 
implied assertion by NRC Staff that this Powertech-submitted material is relevant or conclusive 
as to the inadequacies identified by the Tribe that give rise to Contentions 2 and 3.  The Tribe 
reserves its right to address and litigate these issues at hearing. 
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The presiding officer shall render the decision sought if the filings in the proceeding, 
depositions, answers to interrogatories, and admissions on file, together with the 
statements of the parties and the affidavits, if any, show that there is no genuine issue as 
to any material fact and that the moving party is entitled to a decision as a matter of law. 
 

10 C.F.R. § 2.710(d)(2).  As a practical matter, this standard establishes a two-part test: first, the 

Board must determine if any material facts remain genuinely in dispute; and second, if no such 

disputes remain, the Board must determine if the movant’s legal position is correct.  Id.  

III.  ARGUMENT  

 In this case, summary disposition is not appropriate because NRC Staff has failed to 

demonstrate that the safety components of Contentions 2 and 3 are contentions of omission.  As 

a result, because no other basis for dismissal appears in the Motion, dismissal at this stage is not 

warranted. 

 This Board recognized in its July 22, 2013 Memorandum and Order that the two primary 

types of contentions are those of omission and those of adequacy.  July 22, 2013 Memorandum 

and Order (Ruling on Proposed Contentions Related to the Draft Supplemental Environmental 

Impact Statement) at 11.  Unlike contentions of adequacy, “[a]n admitted contention of omission 

may be rendered moot by subsequent license-related documents filed by NRC Staff that address 

the alleged omission.”  Id.  As cited by NRC Staff, in determining whether a contention is one of 

omission or adequacy “it may be necessary to examine the language of the [contention’s] bases 

to determine the contention’s scope.”   NRC Staff Motion at 6 (quoting Duke Energy Corp. 

(McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 1 & 2), CLI-02-28, 56 

NRC 373, 383 n. 45 (2002)).    

NRC caselaw demonstrates that contentions of omission allege a complete failure of an 

application to discuss an issue.  For instance, in Duke Energy Corp., the Commission found a 

contention of omission, reasoning that, “[t]he intervenors’ original contention, by its own terms, 
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challenged Duke’s failure to discuss the Sandia study at all.”  Id. at 382 (emphasis supplied).  

The Commission contrasted this original formulation of the contention in that case with an 

apparent attempt to expand the contention to one of adequacy, stating that, “[t]he intervenors’ 

previous concern was Duke’s failure to acknowledge the Sandia study. Now their concern relates 

to how Duke and the NRC staff applied the Sandia information in their latest SAMA analyses.”  

Id. at 382-83 (emphasis in original). 

Other cases also demonstrate the point that contentions of omission are based on 

allegations of a complete failure to discuss or include information on an issue.  For instance, in 

Florida Power & Light Co. (Turkey Point Units 6 and 7), LBP-11-06, 73 NRC 149 (2011), also 

cited by NRC Staff, the Board recognized that admitted contentions of omission were based on 

Joint Petitioners in that case repeatedly alleging a complete lack of discussion of relevant 

impacts: 

First, with regard to the impacts on wetlands, Joint Petitioners assert the ER contains “no 
discussion of the impacts from the construction, operation, and maintenance of the lines 
other than general statements that the corridor would traverse wetlands and that these 
wetlands would be impacted. There is no discussion with respect to the specific impacts 
to these wetlands . . . .” Joint Pet. at 33-34 (emphasis added). Second, with regard to the 
impacts on wildlife, Joint Petitioners assert the ER contains “no discussion of the 
potential impacts to federally listed species, including the wood stork, eastern indigo 
snake, and Florida panther.” Id. at 34 (emphasis added). Nor, assert Joint Petitioners, 
does the ER contain any discussion regarding the impacts on “aquatic species” or “birds.” 
Id. Third, Joint Petitioners claim the “ER fails to discuss the potential impacts of 
constructing fill roads” on “Alternative O” of the CERP. Id. at 36 (emphasis added). 
When we examine Contention NEPA 3 in its entirety, we are compelled to characterize it 
as a contention of omission. 

 
Florida Power & Light Co., 73 NRC at 200 (emphases in original)(footnotes omitted).  

 In contrast, the record in this case, including this Board’s explicit rulings admitting 

Contentions 2 and 3 in the August 5, 2010 Memorandum and Order, demonstrate that 



5 
 

Contentions 2 and 3 are contentions of adequacy.  For example, in admitting Contention 2, this 

Board unambiguously characterized it as a contention of adequacy: 

We conclude that the Tribe has raised a genuine dispute as to the adequacy and 
completeness of the information Powertech provided in its Application. We also conclude 
that the Tribe identifies an issue that is within the scope of this proceeding and material to 
the findings the NRC must make in evaluating Powertech’s Application. Further, the 
Tribe raises a genuine dispute with Powertech’s Application, namely whether 
Powertech has provided sufficient detail and scientifically defensible methodology 
for its baseline water quality data. The Oglala Sioux, with the expert opinion of Dr. 
Moran, provides supports its assertions. We therefore conclude that the Oglala Sioux has 
met the contention admissibility requirements of 10 C.F.R. § 2.309(f)(1) and admit 
Contention 2. 

August 5, 2010 Memorandum and Order (Ruling on Petitions to Intervene and Requests for 

Hearing) at 64 (emphasis supplied).  Thus, far from simply arguing that no baseline information 

was presented or discussed, the Tribe’s contention specifically challenged “how” Powertech had 

applied the baseline information to its analysis, including the sufficiency of detail and the 

scientific methodology employed in the collection of this data.  See, Duke Energy Corp. 56 NRC 

at 383. 

 The Tribe’s arguments and the Declaration of Dr. Moran submitted therewith confirm 

this point.  In its pleadings on the contentions raised in response to Powertech’s Technical 

Report, the Tribe specifically relied on Dr. Moran’s Declaration which “describe[s] in depth the 

analytical deficiencies associated with the ground water baseline characterization as set forth in 

the application materials….”  Petition to Intervene and Request for Hearing of the Oglala Sioux 

Tribe at 19.  The Tribe’s Petition quoted extensively from Dr. Moran’s Declaration, which took 

specific issue with the methodology employed by the company to establish its baseline 

assessment.  Id. at 19-20.  For example the Tribe took specific issue with “the deficiencies in the 

Application with respect to the inadequate characterization of the non-ore regions of the relevant 
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aquifers…” and that “[t]he Application is inadequate in its attempt to demonstrate that the 

ground water quality data are of suitable quality….”  Id. at 20. 

 In successfully pleading Contention 2, the Tribe argued that “[t]hese expert analyses by 

Dr. Moran line up the relevant portions of the application materials and demonstrate the basis for 

the Tribe’s contention that the existing data in the application materials is insufficient and that 

the data collection methodologies are improper.”  Reply to NRC Staff and Applicant Responses 

to the Petition to Intervene and Request for Hearing of the Oglala Sioux Tribe at 25.  The Tribe 

also argued that “the Tribe’s Contention 2 raises a genuine dispute over a material issue of law 

with respect to the level of detail and scientifically-defensible methodology an applicant must 

demonstrate with respect to its presentation of baseline water quality data.”  Id.  These 

statements necessarily assume that the application materials did include some baseline data, and 

allege that the scope of data, and the data collection and analytical methods, were inadequate.   

Consistent with NRC precedent, the Tribe provided law and evidence sufficient to admit 

Contention 2 as a contention of adequacy of how the information and analysis provided by 

Powertech fails to meet the applicable standards rather than merely an allegation that the analysis 

was completely lacking.  See, Duke Energy Corp. 56 NRC at 383.  

 The same holds true for Contention 3.  In admitting Contention 3, this Board held: 

The Board determines that the Tribe’s Contention 3 is admissible. The Tribe identifies an 
issue that is within the scope of this proceeding and material to the findings the NRC 
must make in evaluating Powertech’s Application. Further, the Tribe raise a genuine 
dispute with Powertech’s Application, namely with respect to the adequacy of 
information needed to characterize the site and off-site hydrogeology to ensure 
confinement of the extraction fluids. The Oglala Sioux provides the expert opinion of 
Dr. Moran to support its assertions. We therefore conclude that the Oglala Sioux has met 
the contention admissibility requirements of 10 C.F.R. § 2.309(f)(1) and admit 
Contention 3. 
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August 5, 2010 Memorandum and Order (Ruling on Petitions to Intervene and Requests for 

Hearing) at 66-67 (emphasis supplied). 

 The Tribe’s arguments underlying the admission of Contention 3 further buttresses the 

Tribe’s position that NRC Staff have failed to demonstrate this contention is one of omission.  In 

its pleadings on the initial admission of Contention 3, the Tribe described the inadequacies 

supported by Dr. Moran’s Declaration: 

These deficiencies include unsubstantiated assumptions as to the isolation of the aquifers 
in the ore-bearing zones and failure to account for natural and man-made hydraulic 
conductivity through natural breccia pipe formations and the historic drilling of literally 
thousands of drill holes in the aquifers and ore-bearing zones in question, which were not 
properly abandoned. 
 

Petition to Intervene and Request for Hearing of the Oglala Sioux Tribe at 22.  The Tribe’s 

pleading quotes extensively from Dr. Moran’s Declaration setting forth with particularity 

inadequacies in the analysis.  Id. at 22-24.  Indeed, a bolded section of Dr. Moran’s Declaration, 

set out in the Tribe’s pleading, is entitled “Potential hydrogeologic pathways to nearby wells 

have not been adequately investigated and documented.”  Id. at 24.   

The Tribe also asserted elsewhere in its contention pleadings that, “[f]or instance, 

paragraphs 36, 39, 40, 41, 42, 44, 45, and 46 of the [Moran] Declaration each cite to specific 

portions of the Environmental, Technical, or Supplemental Report, as appropriate in describing 

the inadequacies in the Applicant’s description of the local geology and the basis for the 

assertion that the company will be able to contain the chemicals in the aquifer.”  Reply to NRC 

Staff and Applicant Responses to the Petition to Intervene and Request for Hearing of the Oglala 

Sioux Tribe at 28(emphasis supplied). 

Overall, these examples demonstrate that once the Board conducts any searching review 

of the bases for Contentions 2 and 3, including the Board’s rulings in admitting these 
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contentions, NRC Staff’s characterization of them as simply contentions of omission is without 

basis. 

IV. CONCLUSION 

NRC Staff has not, and cannot, show it has met its burdens or satisfied the standards 

applicable to summary disposition of the safety components of Contentions 2 and 3.  The facts 

and the record simply do not support NRC Staff’s contention of omission argument.  While NRC 

Staff provided evidence that some information post-dating the admission of Contentions 2 and 3 

was submitted by Powertech, nowhere does NRC Staff demonstrate (or even attempt to 

demonstrate) that the information resolves the adequacy issues identified by the Tribe and 

admitted into this proceeding.  Because Contentions 2 and 3 are contentions of adequacy and not 

simply contentions of omission, and NRC Staff did not expand its argument or factual assertions 

to address any adequacy issues, NRC Staff’s Motion must fail.   

 

Respectfully Submitted, 
 
      /s/ Jeffrey C. Parsons    
 
      Jeffrey C. Parsons 
      Western Mining Action Project 
      P.O. Box 349 
      Lyons, CO 80540 
      303-823-5732   
      Fax 303-823-5732 
      wmap@igc.org 
 

Travis E. Stills 
Energy and Conservation Law 
1911 Main Avenue, Suite 238  
Durango, Colorado 81301  
stills@frontier.net  
phone:(970)375-9231  
fax:  (970)382-0316   
 

mailto:wmap@igc.org
mailto:stills@frontier.net
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W. Cindy Gillis  
522 7th Street, Suite 202s   
Rapid City, SD 57701 
(307) 202-0703 l 

 
      Attorneys for Oglala Sioux Tribe 
 
Dated at Lyons, Colorado 
this 25th day of April, 2014 
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