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One Pager on Statutory Authority of Section 161A of the Atomic Energy Act of 1954  
 

On September 11, 2009, the U.S. Nuclear Regulatory Commission (NRC) published 
“Firearms Guidelines” for the use of firearms by the security personnel of NRC licensees. The 
NRC published, “Firearms Guidelines” under the Commission’s new authority provided in 
Section 161A of the Atomic Energy Act of 1954, as amended (AEA) and by the Energy Policy 
Act of 2005. Section 161A of the AEA took effect on September 11, 2009.  Section 161A of the 
AEA provided the NRC with new authority that enhanced security at Commission-designated 
facilities. This new authority came in two forms: (1) enhanced weapons authority and 
(2) preemption authority.    
(1) Enhanced Weapons Authority: Section 161A of the AEA granted the NRC the authority 

to allow licensees to use enhanced weapons to augment or increase their defensive 
capability. An example of an enhanced weapon is a machine gun. Prior to the enactment 
of Section 161A, NRC licensees typically were prohibited under Federal law, and in 
some cases mirroring State law, from possessing and using machine guns. This 
enhanced weapons authority is voluntary and licensees must apply to the NRC to obtain 
enhanced weapons authority.   

(2) Preemption Authority: Preemption refers to the displacement of certain Federal, State, or 
local laws by the provisions of Section 161A. Currently, Federal law, and potentially 
State and local law, prohibit private entities from receiving and possessing machine 
guns. Therefore, under Section 161A, Congress permits NRC-approved licensees to 
possess and use enhanced weapons “notwithstanding” any State, local, and certain 
Federal firearms laws (and implementing regulations). Consequently, an NRC licensee 
who applies for enhanced weapons authority must also apply for preemption authority. 
In addition, however, a licensee may voluntarily apply for preemption authority without 

applying for enhanced weapons authority. Standalone preemption authority would typically be 
used in cases where State or local law prohibits or restricts the possession or use of 
nonenhanced firearms or devices, which the licensee may be currently using as part of its 
protective strategy.  For example, the licensee may apply for preemption authority of a State’s 
prohibitions on semiautomatic assault weapons or large-capacity magazines (i.e., large capacity 
ammunition feeding devices). 

Implementation of Section 161A of the AEA Statutory Authority: Implementation of the 
Section 161A authority by the NRC is through rulemaking or order.  Under Section 161A and the 
NRC’s, “Firearms Guidelines,” the Commission is required to designate classes of facilities, 
radioactive material being transported, or other property as appropriate for either combined 
enhanced weapons authority and preemption authority (enhanced weapons authority) or for 
standalone preemption authority (preemption authority). The Commission has published a 
proposed rule that would designate the classes of facilities as eligible to apply for Section 161A 
authority and provide new regulations for applying for both enhanced weapons and preemption 
authority. The final rule for this action is still under development. Until the final rule is published, 
licensees cannot apply under these new regulations.  
 In the interim, 10 licensed facilities (located at 8 sites) have requested the ability to apply 
for standalone preemption authority through confirmatory order.  On June 5, 2013, the 
Commission issued Confirmatory Order EA-13-092 designating these licensees as part of an 
interim class of facilities eligible to apply for preemption authority. The NRC has not received 
any similar requests from licensees to be designated as part of an interim class of facilities 
eligible to apply for enhanced weapons authority. 


