
Wo Westinghouse Electric CompanyBWestinghouse 1000 Westinghouse Drive
Cranberry Township, Pennsylvania 16066USA

January 15, 2014
U.S. Nuclear Regulatory Commission
ATTN: Document Control Desk
Director, Office of Nuclear Material Safety and Safeguards
Washington, DC 20555-0001

SUBJECT: Request for Exemption from 10 C.F.R. Part 30, Appendix A, Regarding Submittal of
Documentation of Continued Eligibility to Use a Parent Company Guarantee (Docket Nos. 70-
1151, 70-36, License Nos. SNM-1 107, SNM-33)

Dear Mr. Ryder:

Westinghouse Electric Company LLC (Westinghouse), as the current license holder for the Columbia Fuel
Fabrication Facility and the Hematite Decommissioning Project, requests an exemption pursuant to 10 C.F.R. §
70.17 with respect to the obligation to provide documentation related to decommissioning funding for both
facilities within ninety (90) days after the end of the Westinghouse fiscal year. Since 2011, Westinghouse has met
its decommissioning funding obligations for both of these facilities using a parent guarantee from its parent
company, Toshiba Corporation (Toshiba). Westinghouse has been consistently challenged to meet the deadline
for providing the necessary information associated with using a parent guarantee because of the timing of the
Toshiba annual shareholder meeting and key corporate activities that must be concluded before financial
assurance documentation can be completed for submission to the NRC.

For this reason, Westinghouse requests that it be granted an exemption From the time to submit documentation
related to the provision of the parent guarantee for decommissioning financial assurance. In the alternative,
Westinghouse proposes that it be authorized to submit documentation necessary to demonstrate its parent
company's continuing eligibility to satisfy the parent guarantee to the NRC within 120 days after the conclusion
of its fiscal year, or July 3 0 th of each year. In addition, Westinghouse would submit to the NRC additional
documents not necessary to make the demonstration, such as the Toshiba Annual Report and Financial Review,
within 14 days of Westinghouse's receipt of an English translation.

As demonstrated in the enclosure, Westinghouse's request for exemption is authorized under the law, will not
endanger life or property or the common defense and security, and is otherwise in the public interest.

This letter and its attachment replace the letter and attachment dated January 3, 2014, that had originally been
submitted to the NRC. Westinghouse has removed the marking on header on page 1 of the January 3, 2014 letter
that read "Westinghouse Proprietary Class 2."

Westinghouse appreciates your consideration of this matter. Please feel free to contact Jason Zorn at 724-940-
8317 or zomjc@westinghouse.com if you have any questions or require any additional information.

Very y urs,

riel B. Kuperminc P t/ 4

Treasury Director I

cc: C. Ryder

Enclosure
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Westinghouse's Request for Exemption pursuant to 10 C.F.R. 4 70.17 for the Columbia Fuel
Fabrication Facility and the Hematite Decommissioning Project

!. Background

Westinghouse Electric Company LLC (Westinghouse) is the license holder for the Columbia Fuel
Fabrication Facility (Columbia) as well as the Hematite Decommissioning Project (Hematite).
Since 2011, Westinghouse has met its decommissioning funding obligations under 10 C.F.R. §
70.25(f) for both of these facilities using a parent guarantee from its parent company, Toshiba
Corporation (Toshiba).. In accordance with 10 C.F.R. part 30, Appendix A, made applicable to
Part 70 licensees through 10 C.F.R. § 70.25(f)(2), a licensee may satisfy its decommissioning
obligations through reliance on a parent company guarantee "on a demonstration that the parent
company passes a financial test." Criteria for the financial test are outlined in Section II to
Appendix A, and further guidance is provided in NUREG 1757.' A licensee that relies on a
parent guarantee to meet its decommissioning funding obligations is required by Appendix A,
Section II.C.1, to annually pass the financial test, and to "provide documentation of [the parent
company's] continued eligibility to use the parent company guarantee to the Commission within
90 days after the close of each succeeding fiscal year." To satisfy the documentation
requirement, NRC guidance at NUREG 1757, Section A.8.3, recommends that licensees provide
a number of pieces of supporting documentation. 2 Additionally, NUREG 1757 prescribes
recommended forms for completing the financial tests required by Appendix A.

Westinghouse's fiscal year concludes on March 3 !sof each year. As such, Appendix A requires
submission of the documentation to the NRC no later than June 301h. Westinghouse's production
of the documentation required by Appendix A is contingent upon the completion of Toshiba's
annual shareholder meeting since a key function of the annual shareholder meeting is to ratify
Toshiba's financial statements. Pursuant to Article 12 of Toshiba's Articles of Incorporation,3

Toshiba's annual stakeholder meeting is held in June of each year, and typically, these meetings
have been held in the latter half of June. Although the Toshiba Annual Report (including the
Financial Review and Report of Independent Auditors) is published in Japanese shortly after the
conclusion of the Shareholders Meeting, an English translation may not be published until

4September or October of that year.

NUREG 1757, Volume 3 (Rev. 1) Consolidated Decommissioning Guidance: Financial Assurance,
Recordkeeping, and Timeliness: Final Report (Feb. 2012).
2 Recommended Documentation includes: the guarantee agreement; a letter from the Chief Executive Officer of the
licensee; a letter from the Chief Financial Officer of the parent company; an auditor's special report; the parent
company's audited financial statements; evidence that the parent company has majority control over the license; and
evidence of a standby trust fund. NUREG 1757, Paragraph A.8.3.
3 Articles of Incorporation of Toshiba Corporation (Jan. 6, 2010) (translation), available at
http://www.toshiba.co.ip/about/ir/en/stock/pdf/articles2OlOOlO6.pdf. A record of past Toshiba shareholder meetings
dating back to 2006 can be found at: http://www.toshiba.co.ip/about/ir/en/stock/meetinz.htm
' Past English-translation versions of the Toshiba Annual Reports can be found at:
http://www.toshiba.co.op/about/ir/en/stock/calendar.htm. In 2013, the English-translation version of the Annual
Report was not published until October.
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Since Westinghouse commenced use of a parent guarantee, the timing of the Toshiba shareholder
meeting and its impact on Westinghouse's ability to submit documentation to satisfy Appendix A
to Part 30 prior to June 3 0 1h of each year has proven to be a challenge. In 2013, for instance, the
Toshiba shareholder's meeting was held on June 25"', 2013. The financial reports upon which
several of the documents recommended by NUREG 1757 are based, are ratified at the annual
shareholder's meeting. In addition, some of the recommended documentation requires signatures
by officers who are physically located in Japan. The short time period between shareholder
ratification of Toshiba's financial statements and the designated date for reporting to NRC has
routinely resulted in extraordinary efforts to properly complete the recommended documentation
and deliver it to Westinghouse for submittal to the NRC.

The NRC staff has been aware of Westinghouse's challenges in meeting the deadlines for
submitting this information. During a conference call in 2012 between Westinghouse and the
NRC, the staff observed that "[t]his short period had created concerns about Westinghouse being
able to meet the regulatory requirement for submitting the certification [within the allotted time].
This circumstance will occur every year that Westinghouse uses a Parent Company Guarantee."5

In fact, the NRC staff has itself observed that Westinghouse "may want to consider formally
asking for a brief extension to provide additional assurance that the required documents can be
gathered and sent to the NRC Westinghouse.''

II. Specific Exemptions under 10 CFR § 70.17

In order to ensure that Westinghouse is able to timely provide accurate information to meet its
regulatory obligations with respect to decommissioning financial assurance, Westinghouse is
requesting an exemption pursuant to 10 C.F.R. § 70.17 from the regulatory deadline for annual
submission of documentation required by 10 CFR part 30, Appendix A, Section II.C. 1. In the
alternative, Westinghouse proposes an extended schedule for the filing of documentation, the
details of which are provided below. Specific exemptions under 10 C.F.R. § 70.17 may be
granted if the applicant can demonstrate that the exemption is authorized by law, will not
endanger life or property or the common defense and security, and is otherwise in the public
interest. All three criteria support granting an exemption in these particular circumstances.

A. The exemption is authorized by law. The 90 day deadline for submission of parent
guarantee document stated at 10 CFR part 30, Appendix A, was codified pursuant to the
NRC's statutory discretion under the Atomic Energy Act of 1954, as amended. The 90 day
deadline for completing the financial test for continued eligibility of a parent guarantee found
in Appendix A, Paragraph II.C. I was originally codified in a rulemaking that concluded in
1988.7 The Statements of Consideration for the rulemaking contain no discussion of the
origin of this requirement, though notably, the requirement was not part of the Proposed Rule
published for comment in 1985. For its part, the Atomic Energy Act is silent with respect to

See Note: Conference Call with Westinghouse: Requests for Additional Information Regarding the Annual
Certification of the Parent Company Guarantee (August 21, 2012).
6 Id.
7 Final Rule, General Requirements for Decommissioning, 53 Fed. Reg. 24018, 24046 (June 27, 1988). This
rulemaking also made the requirements of Appendix A to Part 30 applicable to other licensees, including those
licensed under 10 C.F.R. part 70.
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this specific matter. As such, the NRC has the legal discretion to alter this scheduling
requirement as it sees fit consistent with its statutory authority.

B. Granting the exemption will not endanger life or property or the common defense and
security. As noted above, the 90 day deadline was first codified in 1988. The NRC did not
explicitly provide a basis in the rulemaking for the 90 day deadline as part of that rulemaking,
but it appears administrative in nature.s As originally codified, Paragraph II.C. I only
required licensees to "repeat the passage of the test within 90 days after the close of each
succeeding fiscal year." The rule did not, until 2011, require submission of documentation to
the NRC. This requirement to affirmatively submit documentation to the NRC was not added
until 2011 as part of an omnibus Decommissioning Planning rulemaking.9 According to the
rulemaking record, the NRC codified the annual submittal requirement for purposes of
administrative efficiency: "Submittal of the documents permits NRC to verify the licensee's
continuing eligibility to use the parent company guarantee without incurring the expense of
an onsite inspection."'0 As such, the precise timing of the submittal of the required
documentation related to a licensee's parent guarantee is administrative, and not related to the
protection of the health and safety of the public or common defense and security. Further,
extending the deadline for submitting documentation supporting continued eligibility for the
parent guarantee has no impact on Westinghouse's continuing obligation to meet all current
NRC requirements or the NRC's ability to inspect and take enforcement action with respect
to the operation and decommissioning of the Columbia and Hematite facilities.

C. Granting Westinghouse's exemption request and permitting an alternative submittal
schedule under Appendix A would also be in the public interest. Westinghouse must
undertake extraordinary and costly efforts to submit documentation within 90 days after the
close of the fiscal year. In 2013, the Toshiba shareholder meeting took place on June 25,
2013, in Tokyo, Japan - only five days prior to the June 30"' deadline. Rather than risk using
international mail to transmit the documents that required signatures from officers located in
Japan, a Toshiba employee flew to the United States to hand-deliver the documents to
Westinghouse. Adverse weather conditions in Chicago caused potential delays to travel by
air from Chicago to Pittsburgh so that the courier traveled by hired limousine to
Westinghouse's headquarters in Pittsburgh to deliver the documents. Only because of these
extraordinary efforts was Westinghouse able to submit the documentation to the NRC on
June 2 7t1.

Additionally, like all licensees, Westinghouse is obligated to ensure that all of its submittals
to the NRC are complete and accurate in all material respects." The current abbreviated
deadline for submitting documentation to the agency has the effect of putting Westinghouse
in the difficult position of assembling and ensuring the accuracy of a number of complex

8 The only relevant commentary in the Statements of Consideration to the Final Rule related to the documentation
requirement states that "NRC intends to periodically review the overall financial status of licensees to assess the
effectiveness of the funding methods permitted in the regulations." Final Rule, 53 Fed. Reg. 24046, 24036.
9 Final Rule, Decommissioning Planning, 76 Fed. Reg. 35512 (June 17, 2011).
10 Proposed Rule, Decommissioning Planning, 73 FR 3812, 3826 (Jan. 22, 2008).
"10 C.F.R. § 70.9(a).
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financial documents while doing so under intense time and geographic constraints.
Westinghouse believes it is in the best interests of all parties to ensure that Westinghouse is
given sufficient time to ensure that it can fulfill its regulatory obligations with regard to
submittals to the agency accurately. A modestly extended deadline as proposed by
Westinghouse would provide a sufficient period of time to ensure that its submittals are
complete and accurate.

With respect to providing a translated version of the Annual Report and associated financial
documents, Toshiba typically publishes an English version of its report in September of each
year. The Auditor's Special Report, which is prepared specially for purposes of supporting
Westinghouse's decommissioning funding annual submittal and included in the submittal
package, contains all of the substantive financial information contained in the Toshiba
Annual Report necessary to confirm Toshiba's continuing ability to meet the
decommissioning funding obligations of the parent.

III. Westinghouse's Alternative Schedule Proposal

In the alternative to submitting supporting documentation necessary to demonstrate the continued
eligibility to use its parent company guarantee within the 90 days specified by Appendix A to Part
30, Westinghouse proposes that it be permitted to submit such materials within 120 days from the
close of each fiscal year, or in otherwords, July 30th of each year. The Westinghouse annual
submittal will include a letter from Westinghouse's Chief Executive Officer; a letter from
Toshiba's Chief Financial Officer; an Auditor's Special Report; the Financial Test
documentation; and evidence that the parent company has majority control over the license. In
addition, in recognition of the NRC's historical request for the Toshiba audited financial
statements and auditor's opinion on the financial statements, Westinghouse also commits to
submitting these translated materials to the NRC within 14 days after their English publication
versions are made available to Westinghouse.

IV. Conclusion

The NRC should grant Westinghouse's request for exemption from Appendix A to Part 30.
Further, the NRC should adopt Westinghouse's proposed alternative schedule arrangement,
permitting Westinghouse to provide documentation of continued eligibility to use a parent
guarantee within 120 days after the conclusion of its fiscal year. The granting of this exemption
request authorized by law, will not endanger life or property or the common defense and security,
and is otherwise in the public interest.
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