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INTERVENORS’ REPLY IN OPPOSITION TO
DTE ENERGY ‘MOTION TO STRIKE’

Now come Intervenors Beyond Nuclear, et al.  (hereinafter “Intervenors”), by and1

through counsel, and reply in opposition to DTE Energy’s “Motion to Strike Portions of

Intervenors’ Proposed Findings of Fact and Conclusions of Law.” As discussed below, DTE’s

Motion is legally officious and procedurally inapropos.  And as matters of fact,  most of the

objected-to proposed Intervenor findings are indeed supported by record evidence delineated

below, in rebuttal to DTE’s Motion.

A. DTE’s Motion Is Procedurally Unsupportable And Legally Improper

DTE is not authorized by NRC procedural regulations to bring a motion to strike portions

of Intervenors’ proposed findings of fact and conclusions of law (hereinafter referred to as

“Intervenors’ FFCL”).

As a practical matter, proposing findings of fact and conclusions of law is a means of

In addition to Beyond Nuclear, the Intervenors include: Citizens for Alternatives to Chemical1

Contamination, Citizens Environment Alliance of Southwestern Ontario, Don’t Waste Michigan, Sierra
Club (Michigan Chapter), Keith Gunter, Edward McArdle, Henry Newnan, Derek Coronado, Sandra
Bihn, Harold L. Stokes, Michael J. Keegan, Richard Coronado, George Steinman, Marilyn R. Timmer,
Leonard Mandeville, Frank Mantei, Marcee Meyers, and Shirley Steinman.
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arguing for a particular conclusion to the litigation. Proposed FFCLs, then, are illustrations of

evidence interspersed with arguments of counsel.  The parties are enjoined by 10 C.F.R.

§§2.1209 and 2.712( c) to provide citations for each proposed statement, and they omit to do so

at their peril. But the only proper “penalty” for not factually supporting a proposed finding is the

risk that the ASLB will not use it in making its ruling. 

The Atomic Safety and Licensing Board (“ASLB”) is delegated responsibility by the

Commission to perform the sifting and marshaling of proofs to reach its ultimate legal ruling;

this is the very essence of what “adjudication” means.  At this nearly-final trial phase of the

licensing proceeding before the ASLB, the Licensing Board must do more than act as an “umpire

blandly calling balls and strikes for adversaries appearing before it.” NRC judges are chosen for

their expertise in law, science and engineering.  It falls to them to apply those skills and to 

evaluate the factual material in the record and reach their own judgments as a panel as to its

significance. Pacific Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2),

LBP-94-35, 40 NRC 180, 192 (1994); Georgia Institute of Technology (Georgia Tech Research

Reactor), LBP-97-7, 45 NRC 265, 271 n.7 (1997).  

Intervenors submit that using a motion to strike parts of FFCLs is gratuitous and oddly

patronizing. DTE Energy is objecting in order to keep the Licensing Board from considering

findings adverse to its goal of licensing a new Fermi 3. DTE is rejecting the proposition that the

Licensing Board is wholly capable of deciding what is factually supported, and what is not.

DTE says in its Motion that it is “filing this motion to preserve its objections.”  Motion at

1 fn. 3. But the use of a motion to strike is a procedural nullity. DTE admits that it may not file

reply findings because 10 C.F.R. § 2.1209 prohibits it. And a motion to strike is improper here
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because such motions are reserved for seeking the removal of “irrelevant” information from a

pleading or other submission. Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage

Installation), LBP-05-20, 62 NRC 187, 228 (2003). Nowhere in its Motion to Strike does DTE

contend that there is no relevance to the objected-to Intervenor-proposed findings. The words

“relevant,” “relevance”, “irrelevant” and “irrelevance” literally do not appear in the Motion. The

proposed findings ventured by Intervenors are relevant to their objective of obtaining an ASLB

finding that Fermi 3's quality assurance program is seriously deficient.

Since NRC rules do not allow a party to reply to other parties’ FFCLs; and words may be

stricken only if irrelevant; and the challenged statements of Intervenors are not irrelevant, logic

prompts the conclusion that use of a motion to strike to “preserve objections” is procedurally

disallowed and improper.  DTE may not attack Intervenors’ FFCLs. Its objection to them is

presumed by their very nature as a proposed ruling against DTE.  

One licensing board that has ruled on the issue agrees with Intervenors that a motion to

strike FFCLs is superfluous.  In Amergen Energy Company, LLC (Oyster Creek Nuclear

Generating Station), LBP-07-17 (December 18, 2007), Amergen moved to strike portions of

“Citizens’ Post-Hearing Proposed Findings of Fact and Conclusions of Law,” claiming that they

contained facts and analysis which were not part of the evidentiary record and arguments that

supposedly exceeded the scope of the proceeding.  The NRC Staff, while it expressed agreement

with Amergen’s objections, noted that 10 C.F.R. § 2.1209 does not authorize reply findings

because it would contradict case law and the Administrative Procedure Act, citing Inquiry into

Three Mile Island Unit 2 Leak Rate Data Falsification, LBP-87-14, 25 NRC 671, 687-88 (1987);

5 U.S.C. § 556(e). “NRC Staff Answer to Amergen’s Motion to Strike Portions of Citizens’
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Proposed Findings of Fact and Conclusions of Law,” ML073040561. The Licensing Board

concurred with the Staff:

We agree with the NRC Staff that Amergen’s motion to strike was unnecessary,
because the instant decision is based solely on factual material that is a matter of record,
and the rationale for our conclusions do not rely on arguments that are outside the scope
of this proceeding. We therefore dismiss AmerGen’s motion to strike, and the responses
thereto, as moot.

LBP-07-17 at 53.  

Intervenors in the instant matter hope that the NRC Staff will consistently apply the same

position taken in Oyster Creek. Logically, the Board should deny and dismiss DTE’s Motion as a

misuse of the process and a superfluity (if not a patronizing insult to the Board). NRC regulations

contemplate that licensing boards will know how to apply and follow the rules without having to

contend additionally with the problem of resolving an applicant’s attempted information em-

bargo. There being no provision in the rules for motion practice to contest the contents of FFCLs,

DTE’s Motion to Strike, itself, should be stricken.  

B. DTE’s Motion To Strike Parts Of Intervenors’ QA FFCL
Should Be Denied For Lack of Merit

By its objections, DTE has accorded Intervenors the opportunity to assure the ASLB that

each and every one of the objected-to FFCL statements is meritorious and supported by evidence

of record and officially noticeable information.

I. “Throughout the history of NRC licensing
proceedings, and in more than 250 previous license

applications (Part 50 or Part 52), each applicant was
responsible to implement a fully functional QA
program prior to filing its license application.”

DTE’s objection is that the assertion there have been 250 previous license applications is

not supported by the record and that the NRC witnesses’ professed ignorance of any examples

-4-



where an applicant was not responsible for a functioning quality assurance (“QA”) program does

not mean that there were no examples.  

With this objection, DTE is quibbling with Intevenors’ fair characterization of NRC Staff

witness testimony that there are no historical examples where a utility applicant did not have a

fully functional QA program prior to filing its application.  The NRC witnesses were reputed

experts in quality assurance, citing decades of experience. They were asked by Judge Baratta

whether they knew of any other instance where an applicant claimed it was not an applicant until

the very day its application was turned in to the NRC in final form. Presumably, Judge Baratta

sought to find out through questioning whether DTE has unprecedentedly departed from decades

of settled regulatory interpretation.

The fact of there having been some 253 historical reactor orders is nearly intuitive, and

may be obtained by totaling up licensing proceedings at the NRC website.  Irrespective of the

precise number of reactor orders, the evidentiary point is a full-throated admission by the NRC

staff that DTE’s is the only known circumstance where an “applicant” became an “applicant”

only on, and not until, the day of filing its COLA. That the NRC witness testimony exposed this

anomaly is conclusive on the question of whether there has been a serious departure from

established nuclear QA practice.

II. “Evidence at adjudication established conclusively
that DTE Energy had no Quality Assurance Program
compliant with 10 C.F.R. Part 50, Appendix B from

February 2007 through September 2008.”

DTE’s objection, that Intervenors’ assertion is unsupported by citation to testimony or

evidence and that DTE implemented the nuclear development QA program description starting in

February 2008, amounts to mere quibbling with record evidence cited by Intervenors within their
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proposed FFCLs.  

Intervenors supported their proposed finding with citation to a judicial admission of

counsel. Judicial admissions have binding evidentiary effect and dispense with the need for other

proofs.  At closing argument on October 31, 2013, counsel for the NRC Staff made the sweeping

concession that “What the applicant was required to do on September 18th, 2008 when they

submitted the application was to explain to the NRC what QA Program did apply to design work

that occurred pre-application. It didn't have its own program. We know that. We've discussed

that at length” (Emphasis supplied).  This was either a judicial admission or an evidentiary

admission by the NRC Staff, which had served as regulator on QA matters and was interpreting

agency regulations. The admission was made in direct response to a question from Judge Baratta

at Tr. p. 684.

A judicial admission is a formal concession in the pleadings or stipulations by a party or

counsel that is binding on the party making them. Although a judicial admission is not itself

evidence, it has the effect of withdrawing a fact from contention. A statement made by counsel

during the course of trial may be considered a judicial admission if it was made intentionally as a

waiver, releasing the opponent from proof of fact. McCullough v. Odeco., Inc., No. CIV.A.

90-3868, 1991 WL 99413, at *2 (E.D. La. May 30, 1991). An ordinary evidentiary admission is

“a statement of assertion or concession made for some independent purpose” which may be

controverted or explained by the party who made it. McNamara v. Miller, 269 F.2d 511, 515

(D.C. Cir. 1959).  “A judicial admission is conclusive, unless the court allows it to be withdrawn;

ordinary evidentiary admissions, in contrast, may be controverted or explained by the party.” 

Keller v. United States, 58 F.3d 1194, 1199 n. 8 (7th Cir. 1995) (quoting John William Strong,
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McCormick on Evidence, § 254 at 142 (1992)).

Whether NRC counsel’s admission that DTE did not, in the opinion of the regulator, have

a regulation-compliant QA program is treated as a judicial admission or as an evidentiary

admission, it was fairly cited by Intervenors in their proposed findings, and they properly relied

upon it as a legitimate recitation of evidence.  

There are at least two distinct additional problems with DTE’s objection. First, there is

DTE’s very position on this controversy, which is that DTE was not an “applicant,” and 10

C.F.R. Part 50, App. B did not govern Fermi 3 QA concerns prior to September 18, 2008. Yet

DTE is arguing that the NRC Staff viewpoint, which concurs with DTE’s, is not documented.

DTE should be estopped from taking a position contrary to its expressed position. DTE’s 

objection is superfluous, if not frivolous, and should be accorded the trivial weight it deserves. 

Second, DTE seems to be contending that it should be allowed to interfere in the matter

of sentence structure and the editing of statements made in Intervenors’ FFCL. DTE effectively

argues that the only permissible content and format for findings of fact and conclusions of law is

whatever DTE Energy says it is on a given day.  DTE has failed to read Intervenors’ FFCL ¶ 11

for what it is, an advance summary statement of proofs offered elsewhere in the document, which

show that DTE had no NRC regulation-compliant QA program prior to September 18, 2008. 

See, for example, Intervenors’ FFCL ¶¶ 27, 28, 33, 36.1, 36.4, a nonexhaustive recitation of the

evidentiary points which support the conclusion contained in Intervenors’ FFCL ¶ 11.  

DTE’s attempt to pull one stick from the bundle of findings and call it insufficient is a

petty argument over the rhetorical methods used by Intervenors in drafting their FFCLs.  Even

assuming, arguendo, that DTE may move to strike FFCL recitations, it cannot succeed as to this
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objection.

III.   Intervenors assert that “deviation from the NEI
template was significant, and created significant

confusion within the Fermi 3 project organization”
that “was memorialized with a Notice of Violation (NOV).”

DTE’s complaint about Intervenors’ FFCL ¶ 15 - that it is an “assertion unsupported by

testimony or evidence” and that the NRC Notice of Violation (Exhibit INTS 001) “does not

identify a deviation from the NEI template as a basis for an NOV” - are farcical objections.  First,

the assertion that the deviation from the NEI template was significant, and created significant

confusion within the Fermi 3 project organization, is backed by considerable evidence. See, for

example, Arnold Gundersen’s December 2009 affidavit in support of Intervenors’ motion to

admit Contention 15, ¶¶ 39, 51.   Also, see Gundersen’s prefiled testimony (April 30, 2013) at

pp. 5, 6 and 23.  Gundersen lays out the “confusion” problem at Intervenors’ FFCL ¶ 22. He

testified at hearing about it, 10/30/2013 Tr. pp. 449-450.  In his testimony, Gundersen pointed

out in DTE’s “Statement of Position” on Contention 15 (ML13120A715, p. 28) that “Applicants

using the template must address conformance with the NRC’s regulatory guidance by including a

commitment to the applicable regulatory guides or by providing an alternative (or exception) to

be reviewed by the NRC Staff.”  Tr. p. 389. The latter is either a judicial admission or evidentiary

admission against DTE’s apparent interest, as discussed generally above, see infra p. 6.

DTE’s subsequent haggle that the 2009 Notice of Violation does not literally contain

references to the NEI template reveals a contrived, literal misreading of the proposed finding,

which essentially states (1) there was a deviation from the template without notification to the

NRC; (2) the deviation was significant and caused confusion within the DTE organization; and

(3) the problem of DTE’s ad hoc deviation became the subject of a formal regulatory charge
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against DTE. 

The whole purpose of the NEI generic COLA template that was agreed to by the NRC

before the COLA was submitted was to speed licensing and avoid Notices of Violations.  That an

NOV was issued by the NRC Staff shows that the NEI template was not initially followed by

DTE Energy.

This objection is a cynical ploy by DTE which affirms Intervenors’ position that FFCLs

are not appropriate targets for motions to strike.

IV.  Intervenors assert that “DTE claimed that it had
delegated its QA responsibilities to its consulting

contractor Black & Veatch.”

DTE maintains that Intervenors failed to cite evidence or testimony to back up this

assertion.  Notably, DTE does not deny the veracity of the proposed finding, only that Intervenors

did not cite evidence in support of it.  While DTE may be blissfully unaware of the evidence, it is

voluminous and unlikely to escape the notice of the Licensing Board, beginning with counsel for

DTE’s own concession that he “misspoke” when he got the historical record wrong in response

to a question at closing argument from Judge Baratta.  This colloquy is reproduced in2

Intervenors’ FFCL at ¶ 32.4 (p. 15). The NRC’s witness Lipscomb compounded the evidence of

DTE’s delegation problem, mentioned in Intervenors’ FFCL ¶ 32.4, when he stated that DTE

“delegated meeting the Appendix B requirements to their contractor.”  Further evidentiary

citations appear in Intervenors’ FFCL at ¶¶ 34, 37.

This objection is another example of DTE’s seizure of one statement or finding out of the

This constitutes yet another interesting judicial/evidentiary admission conundrum by2

opposing counsel, see infra, p. 6.

-9-



whole and trumpeting its supposed inefficacy, while ignoring the evidence openly cited

elsewhere in the Intervenors’ proposed findings - evidence which properly justifies and supports

the conclusion reached by Intervenors.  This objection, too, is baseless and frivolous.

V.  Intervenors state that there is “no indication that use
of the Fermi 2 QA Program was analyzed or approved

by any DTE personnel connected with or managing
the Fermi 3 project, nor by any personnel connected

with or managing the Fermi 3 project via Black & Veatch.”

DTE’s objection here is that no evidence is cited to support the assertion that DTE

applied (or claimed to apply) the Fermi 2 QA program to the Fermi 3 project.  In fact, there is

Arnold Gundersen’s testimony, which is cited in the very paragraph to which DTE objects, 

FFCL ¶ 24:  

In examining records of the April 2007 construction of monitoring wells for
hydrology investigation and core boring activities for geotechnical data collection at the
proposed Fermi 3 site, Gundersen discovered that applicable programs for the nearby
operating Fermi Unit 2 for access, work control, and contractor oversight were followed
for site work on Fermi 3. INTS 068 p. 10. This posed a QA problem, because there is no
indication that use of the Fermi 2 QA Program was analyzed or approved by any DTE
personnel connected with or managing the Fermi 3 project, nor by any personnel
connected with or managing the Fermi 3 project via Black & Veatch. This included the
Owner’s Engineer (OE), which is also a Black & Veatch subsidiary located in a separate
city and department of B&V. INTS 068, p. 11.

INTS 068 is Arnold Gundersen’s April 30, 2013, prefiled testimony.  He relied on DTE’s

statement of undisputed facts asserted in summary disposition litigation earlier in the case  -3

again, use of evidentiary admissions by opposing parties - which stated, pertinently (para. 17):

In late-April 2007, construction of the monitoring wells for hydrology
investigation and core boring activities for geotechnical data collection commenced at the
Fermi site. The applicable programs for the operating Fermi Unit 2 (“Fermi 2”) — for

DTE’s April 17, 2012 “Statement of Material Facts on Which No Genuine Dispute Exists” in3

support of summary disposition on Contention 15 in this case, ML13279A008.
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access, work control, and contractor oversight — were followed for site work.
Experienced Detroit Edison personnel provided direct oversight for all site work to ensure
compliance with the existing Fermi 2 programs and to provide the necessary interface
between the COL project and the operating Fermi 2 plant. To maintain oversight, and
consistent with Detroit Edison’s overall responsibility, the OE staff performed and
documented surveillances of onsite activities.

At the adjudication, Gundersen testified that the list of approved vendors for Fermi 3

prepared by Black & Veatch did not contain references to Fermi 2 as an approved vendor.

10/30/2013 Tr. p. 422-424.  As further evidence of reliance on Fermi 2's quality assurance

program for purposes of Fermi 3, Judge Spritzer discussed DTE’s Exhibit 048, a May 2007 letter

on Fermi 2 stationary, with Gundersen (Tr. p. 424).  

Intervenors are entitled, in proposing findings, to conclude that the Licensing Board

satisfied itself that Gundersen’s conclusions, as an expert witness, had a solid foundation. That 

is the Board’s responsibility. Philadelphia Elec. Co. (Limerick Generating Station, Units 1 & 2),

ALAB-819, 22 NRC 681, 727, 741 (1985), and the record here reflects no harsh questioning of

Arnold Gundersen’s expert credentials.  In order for expert testimony to be admissible, it need

only (1) assist the trier of fact, and (2) be rendered by a properly qualified witness. La. Power &

Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 1091 (1983);

Fed.R Evid. 702.

It further bears noting that DTE’s own witness, Peter Smith, testified (Tr. p. 481) that the

Fermi 3 project personnel did nothing by way of auditing data collected under Fermi 2 programs

to ensure it was collected under a quality assurance program. Admittedly, Intervenors did not cite

this evidence in their FFCL; but its existence in the record compels the conclusion that DTE’s

remonstrance over this issue is not grounded in good faith.

VI.  Intervenors cite to INTS 037
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DTE’s gripe about Intervenors’ ¶ 28 is misplaced.  Intervenors’ Exhibit INTS 037 is not

mentioned at all in that paragraph.  Even if DTE mistakenly meant to object to the reference to

INTS 037 in the next paragraph, ¶ 29, of Intervenors’ FFCL (and Intervenors are not conceding

that such was DTE’s intention), they still must lose on their objection.  INTS 037 is a slide show

wherein DTE’s management waxes wistfully about turning back the clock and redoing corporate

quality assurance responsibilities in a regulation-compliant manner. 

At the time Intervenors drafted their proposed findings, the Licensing Board was

weighing Intervenors’ Motion for Reconsideration as to more than a dozen excluded exhibits,

including INTS 037.  Intervenors included this reference in their proposed FFCL filing in the

expection that it would be allowed into the record.  Unfortunately, it was not.

However, Arnold Gundersen said the following about the contents of the DTE slide show

in his April 30, 2013 prefiled testimony (INTS 068 p. 35), which is in the record:

. . . DTE itself agrees with my opinion. In the midst of the organizational turmoil
already discussed in this testimony, DTE filed Rev. 0 of the Fermi 3 COLA, and in March
2009 DTE filed Fermi 3 COLA Rev. 1. In response to the NRC’s Notice of Violation,
DTE responded with a PowerPoint in September 2010 in which DTE recognized that its
lack of a QA program had created organizational chaos. The last slide of the PowerPoint
said,  

“If we could wind the clock back: – Establish a formal Quality Assurance 
program much earlier – Implement a procurement procedure before the first
contract is issued – Do not document procedural requirements until they are
already complete.”

The testimony of an expert witness which is based on work or analyses performed by other

people is essentially hearsay, and such expert testimony is admissible in administrative proceed-

ings if its reliability can be determined through questioning of the expert witness. Philadelphia

Elec. Co. (Limerick Generating Station, Units 1 & 2), ALAB-819, 22 NRC 681, 718 (1985).  
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If the Licensing Board will not relent on its prior rulings to keep Intervenors’ exhibits,

such as INTS 037, out of the record, Gundersen’s quoted portion of INTS 037 (which is DTE’s

non-proprietary disclosure item DTE-00915) is already in the record and should be considered to

support the point that DTE well understands that it failed to comply for a substantial period of

time with QA requirements. Moreover, DTE did not properly object to the appearance of INTS

037 in Intervenors’ FFCL ¶ 29 - if that were even DTE’s intention - and so should lose this

objection on that basis.

VII.  Intervenors cite to a document, dated February 15, 2007.

The letter cited in Intervenors’ FFCL ¶ 30 is not part of the record in this proceeding.

However, that letter was mentioned in the NRC’s report of its first, August 2007, audit of Fermi

3, which is DTE’s Exhibit DTE 084.  Exhibit 048 is in the record evidence and the audit report is4

quoted in Intervenors’ FFCL ¶ 35:

By letter dated February 15, 2007 (ML070600142), DTE Energy informed the
NRC staff that it had selected the site of Detroit Edison’s Fermi 2 Nuclear Plant to be the
subject for a combined license (COL) application, with plans to submit the application in
the fourth quarter of 2008.

The February 15, 2007 letter was further mentioned, without objection, in Arnold Gundersen’s

testimony at hearing.  10/30/2013 Tr. pp. 390,  431.   The testimony of an expert witness which5 6

is based on work or analyses performed by other people is essentially hearsay, but such expert

“Audit of Combined License Pre-Application Subsurface Investigation Activities at Fermi4

(Project No. 757),” August 8, 2007, ADAMS Accession No. ML072190660, p. 2 (p. 5/8 .pdf).

“Now, my position is that DTE notified the NRC in February of `07 that they were applying.”5

“So between -- there's not much to write about, to write an NOV on from the time February 156

roughly when they announced that they were going to build some sort of plant at Fermi, and the May
letter that came across announcing that they were an applicant. Not much went on.”
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testimony is admissible in administrative proceedings if its reliability can be determined through

questioning of the expert witness. Philadelphia Elec. Co. (Limerick Generating Station, Units 1

& 2), ALAB-819, 22 NRC 681, 718 (1985).  The February 15, 2007 date was, moreover, cor-

roborated by DTE’s witness, Peter Smith, in testimony as the date of the announcement that DTE

would be the applicant for a COLA. 10/30/2013 Tr. p. 519.   7

Even without a copy of the February 15, 2007 letter in the record, the proof of the notif-

ication to the NRC on that date is incontrovertible.

VIII.  Intervenors assert that “[d]uring the October 2013
adjudication, the NRC staff claimed to have no
knowledge that DTE had delegated its Quality

Assurance responsibilities to the contractor Black &
Veatch until after the NOV was written.”

DTE claims that “no citation to the record is given for this assertion,” which appears in 

Intervenors’ FFCL ¶ 30.   However, NRC’s witness Lipscomb testified as follows:

The original violation that was issued was specifically for activities prior to their
application date, so that was retracted. But there was a new violation that was issued
specifically beginning on September 18th, 2008, which is their application date, for
failure to perform an evaluation of the Black and Veatch Quality Assurance Program and
document the basis for qualification of Black and Veatch. And that's important because at
that point the Quality Assurance Program description went into effect and they were
relying on Black and Veatch still to do safety-related activities and in this case did not
have documentation to show how they reached the basis that Black and Veatch was
qualified to do that.

10/31/2013 Tr. pp. 626-627.  

DTE’s objection is thus cured.

IX.  “The historical record is clear that as early as May
2007, the NRC was aware that DTE had violated its

“So, initially in February of 2007 we informed NRC of our intent to submit a combined license7

application along with many, many others in that time frame.”
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QA responsibilities identified in 10 CFR Part 50,
Appendix B by delegating ‘overall responsibility’ to

Black & Veatch, a mere contractor.”

DTE asserts that this statement from Intervenors’ FFCL ¶ 34.1 contains no citation to the

record. This objection is preposterous.  In ¶ 34 of Intervenors’ FFCL, which is the paragraph

immediately preceding ¶ 34.1, Intervenors stated as follows:

34. During the October 2013 adjudication, the NRC staff claimed to have no
knowledge that DTE had delegated its Quality Assurance responsibilities to the contractor
Black & Veatch until after the NOV was written.  This statement is contradicted by
Detroit Edison’s very first response to the NRC Staff questions regarding DTE’s COLA.  8

In the section entitled, “Plant Construction Requirements Information” (p. 4),  the NRC
Staff asked:

Who are the vendors and consultants that are assisting in the preparation of the
application? The NRC requests that the potential applicants submit a list of entities that
are providing input to and are preparing the COL application under a QA Program.

As the applicant, DTE responded (p. 4):

Black & Veatch, headquartered in Overland Park, KS have been selected to assist
DTE Energy in the preparation of the Fermi COLA. The Black & Veatch Quality
Assurance Program, which meets the requirements of 10 CFR 50, Appendix B and
ASME NQA-1, is being applied to appropriate aspects of the work scope. Black &
Veatch has overall responsibility for preparation of the Fermi COLA and B&V and its
principal subcontractors will be governed by Black & Veatch QA requirements.”

(Emphasis in original).

The assertion in Intervenors’ FFCL ¶ 34.1 that as early as May 2007, the NRC was aware that

DTE had violated its QA responsibilities by delegating overall responsibility to Black & Veatch 

is a fair and appropriate inference based on record evidence cited in the preceding paragraph

of Intervenors’ proposed findings, which quotes from Exhibit DTE000047, which is a May 31,

Exh. DTE000047, “Voluntary Response to RIS 2007-08: Plans for the Submittal of8

a Combined License Application for the DTE Energy Fermi Site,” dated May 31, 2007 (ADAMS
Accession No. ML071580347).
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2007 letter from “Fermi 2" to the NRC Staff. That Intervenors should have to dignify such

objections, posed in DTE’s legally-anomalous motion, is an abuse of the NRC litigation process. 

X.  Intervenors reference NRC Inspection Manual,
Chapter 2502, “Construction Inspection Program: Pre-

Combined License (Pre-COL) Phase” (issued 6/22/2005).

DTE maintains that the NRC Inspection Manual, Chapter 2502, is not part of the record

in this proceeding.  However, to anticipate and ward off criticism, Intervenors extensively laid

out their legal and practical justifications for taking official notice of Chapter 2502 in Inter-

venors’ FFCL. At ¶ 35, Intervenors cite to the August 2007 NRC Staff audit of Fermi 3 (DTE’s

Exhibit 084) and point out the Staff’s reliance on the applicability of Chapter 2502. Beginning

with ¶ 35.1 of their proposed findings, Intervenors illustrate that the NRC Staff’s use of Chapter

2502 tends to show that the Staff believed that DTE was the applicant, from February 2007:

35.1.1.  According to the Pre-COL Inspection Manual 2502,  p. 5:9

2502-05 DISCUSSION
05.01 General. Figure 1, “COL Application and Review Timeline,”graphically depicts the
licensing process for an application referencing an ESP and standard design. This
chapter will initially be applied when an applicant announces the intent to apply for
a COL, and will continue to be applied through the review process until the combined
licensing decision is made. Initial inspection and assessment activities will support the
NRC decision on whether to docket an application, while additional inspections and
assessments will support the process for the consideration of the combined license.

(Emphasis added)

35.1.2. According to the Pre-COL Inspection Manual 2502, p. 5:

This Manual Chapter provides the NRC guidance for inspection and assessment of an
applicant’s quality assurance and design engineering programs during design and
procurement activities in the preparation of an application for a COL, and during

In the “Conclusions of Law” section of these Findings, infra, the ASLB takes official9

notice of the “Pre-COL Inspection Manual.”
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engineering design activities in preparation for construction of a nuclear power facility. 

(Emphasis added)

35.1.3. According to the Pre-COL Inspection Manual 2502, p. 5:

05.02 NRC Meetings with the Applicant. When the NRC receives official notice of an
applicant’s intent to prepare or submit an application for a COL, NRR will schedule
a public meeting, or series of public meetings, between NRC and the applicant. 

(Emphasis added)

35.1.4. According to the Pre-COL Inspection Manual 2502, p. 6:

The information exchange should include the following:
… g. The applicant’s plans and schedule for site preparation activities and the

NRC plans for inspections to assure the acceptable implementation of the QA program
and activities to ensure the protection of the environment.

35.1.5. According to the Pre-COL Inspection Manual 2502, p. 7: 

Pre-Docketing Review.
Until the DIPM review of the COL application is complete, when conducting

inspection activities before the COL application is docketed, any evaluation of the
applicant’s quality assurance measures for ongoing design and procurement
activities shall be against NRC endorsed QA guidance based on 10 CFR Part 50,
Appendix B, requirements related to those activities. The applicant may describe an
alternative to NRC QA guidance, as long as it meets the requirements of 10 CFR Part 50,
Appendix B. 

(Emphasis added)

Then, at pp. 30-31 of Intervenors’ FFCL (¶¶ 53, 54), Intervenors explain their rationale for taking

official notice of Chapter 2502 of the NRC Inspection Manual:

53. We further take official notice of the NRC Inspection Manual, Chapter 2502,
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Adams No. ML043070008, which is  referenced in DTE’s Exhibits 35 , 84 , and 86 ,10 11 12

and about which there was considerable testimony and controversy. The Inspection
Manual is a document maintained by the NRC Staff, is available in ADAMS, and its
existence and contents are not disputed.  Under 10 C.F.R. § 2.337(f), official notice may
be taken of any fact of which U.S. courts may take judicial notice. In addition, Licensing
Boards may take official notice of any scientific or technical fact within the knowledge of
the NRC as an expert body. Yankee Atomic Elec. Co. (Yankee Nuclear Power Station),
CLI-96-7, 43 NRC 235 (1996).  The Commission may take official notice of a matter
which is beyond reasonable controversy and which is capable of immediate and accurate
determination by resort to easily accessible sources of indisputable accuracy. Long Island
Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-2, 33 NRC 61, 74-75
(1991), citing Gov’t of Virgin Islands v. Gereau, 523 F.2d 140, 147 (3rd Cir. 1975), cert.
denied, 424 U.S. 917 (1976), reconsid. denied on other grounds, CLI-91-8, 33 NRC 461
(1991).

54. The Board presiding over this adjudication added two documents to the
record, sua sponte, on the eve of trial because they were referenced in other admissible
exhibits.  “Order (Notice of Admitting Board Exhibits 001 and 002),” October 25, 2013.  13

We added those to the record in order to have as complete an evidentiary picture as
possible, and we bring into the record these parts of the NRC Inspection Manual in
furtherance of that goal.

Intervenors believe that the NRC Staff’s reliance on Chapter 2502 in performing its August 2007

Exh. DTE000035-00-BD01, "Detroit Edison Reply to Notice of Violation 05200033/2009-201-10

01, 02, and 03,” dated November 9, 2009 (ADAMS Accession No. ML093160318).

Exh. DTE000084, “Audit of Combined License Pre-Application Subsurface Investigation11

Activities at Fermi (Project No. 757),”August 8, 2007, ADAMS Accession No. ML072190660, p. 2 (p.

5/8 .pdf).  

Exh. DTE000086-00-BD01, “NRC Response to Detroit Edison Reply to Notice of Violation12

05200033/2009-201-01, 02, and 03 and Revised Notice of Violation to Detroit Edison Company,” dated
April 27, 2010.

In that Order, we said: “The Board notifies the parties that it intends to admit, as a Board13

exhibit and labeled as BRD-001, the document identified as the American Society of Mechanical
Engineers (ASME) NQA-1–1994, ‘Quality Assurance Requirements for Nuclear Facility Applications.’
This document is referenced in the record, but, as far as the Board has been able to determine, has not
itself been made an exhibit.

The Board also intends to admit, as a Board exhibit and labeled as BRD-002, the document
identified as the American Society of Mechanical Engineers (ASME) NQA-2–1989 ‘Quality Assurance
Requirements for Nuclear Facility Applications.’  The document is referenced in NUREG-0800, which is
an exhibit, but there appears to be no date given for NQA-2 in NUREG-0800.”
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audit - in which it clearly perceived DTE Energy as an “applicant” - conclusively demonstrates

the true interpretation of events by the Staff contemporaneously to the time that DTE Energy

failed to have an approvable QA program under way.  There was no objection by the NRC Staff

to Intervenors’ suggestion of the taking of official notice (assuming for purposes of argument

that an objection can even be made to Intervenors’ FFCL in the first place).  The taking of

official notice of Chapter 2502 completes and explains some of the evidentiary exhibits which

have been admitted to the record. 

XI.  “Other COL applicants with fully functional
Appendix B programs have audited B&V in the past

and uncovered issues that required resolution.”

DTE claims that no citation to the record is given for this assertion. To best understand

the objection, it is imperative to review the entire proposed finding, ¶ 39, in which the

controversial language (in italics for purposes of identification) appears:

 39. In both 2007 and 2008 both the NRC and DTE neglected to perform the
required QA audits of Black & Veatch. Thus there is no independently verifiable
assessment that this critical safety-related work product has been correctly implemented.
Other COL applicants with fully-functional Appendix B programs have audited B&V in
the past and uncovered issues that required resolution. Without a fully-functional
Appendix B program at DTE nor an audit of B&V’s efforts throughout the important
2007-2008 benchmarking period, there is absolutely no assurance that the Fermi 3 work
meets necessarily-stringent nuclear quality assurance criteria.

It is a bit difficult to identify which assertion DTE maintains is not true.  It is true that other COL

applicants with fully-functional Appendix B programs have audited Black & Veatch in the past.

See, for example, INTS 071, an excerpt from the River Bend Nuclear Power Station, Unit 3,

Final Safety Analysis Report on quality assurance, which was received into the evidentiary

record and states on the first page as follows:

Entergy is responsible for the establishment and execution of the quality assurance
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program during the design, construction and operations phases of RBS Unit 3. Entergy
may delegate and has delegated to others, such as GEH and Black & Veatch (B&V)
Energy, the work of establishing and executing the quality assurance program, or any
parts thereof, but retains responsibility for the quality assurance program.

Undeniably, at least one utility has overtly accepted responsibility for audit and oversight of

Black & Veatch’s QA activities in the design/development phase of a nuclear power plant.

Intervenors agree that no audits of B&V were made of record. But even without a demonstration

of Black & Veatch-caused  QA problems requiring resolution, the essential conclusion remains

true. Absent a functioning Appendix B program at DTE in 2007-2008 and without any audits of

B&V’s efforts during that critical benchmarking period, the record here does not provide the

requisite assurance that the early Fermi 3 work meets nuclear quality assurance criteria.

C. DTE’s Motion To Strike Parts Of Intervenors’ Eastern Fox Snake
FFCL Should Be Denied For Lack of Merit

I. “But there is no final, binding commitment from DTE
which guarantees construction of the mitigation
wetland, nor even to construct it to the standards

expressed in Exh. 00009.”

DTE contends that no citation to the record is given for this statement, and that it is

contradicted by Exh. DTE000010, a wetland permit issued by the Michigan Department of

Environmental Quality. Somehow DTE has managed to overlook Intervenors’ footnote 6 at p. 4

of “Intervenors’ Proposed Findings of Fact and Conclusions of Law on Contention 8,” which

cites repeatedly to the evidentiary record and is reproduced below:

See DTE Direct Testimony p. 23:  “If the project proceeds, DTE must obtain a
permit from MDNR that will require mitigation of impacts to the Eastern Fox Snake.
Because construction of Fermi 3 has the potential to impact Eastern Fox Snakes, DTE
must apply for a ‘take’permit. As part of any permit, MDNR necessarily will require
mitigation to minimize impacts to the Eastern Fox Snake, as mandated by Michigan law.
This has been confirmed in discussions with MDNR regarding the Eastern Fox Snake.”

And at p. 24: “Q51. How will MDNR ensure that DTE implements the Mitigation
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Plan?
A51. (PS, RW, DM) Michigan law prohibits any ‘take’ of State-listed species,

such as the Eastern Fox Snake. Michigan law also imposes permit requirements and
provides enforcement authority.”

Also, see the “Prefiled Direct Testimony of J. Peyton Doub and David A. Weeks
Regarding Contention 8" (“Staff Direct Testimony”) at p. 22, A-18: “This plan, which
will be enforced by the USACE and MDEQ under applicable federal and state regula-
tions....” without elaboration of the enforcement mechanisms.  And A22, id. at p. 26:
“A22. [DAW, JPD] The Applicant’s eastern fox snake mitigation plan presents specific,
prescriptive measures for reducing the potential for inadvertent losses of individuals and
for enhancing habitat during the building of Unit 3. . . . Because the Applicant prepared
and made public these plans, and submitted them to the NRC in support of its application,
we concluded that it is reasonably foreseeable that the Applicant will carry out the
proposed mitigation. We also consider the Applicant’s reiteration of these intentions in
filings before the Board under penalty of perjury to be an additional indicator of
credibility.”

To contend, as DTE does, that the wording of the wetlands permit somehow contradicts the

evidence cited by Intervenors is merely argumentative. A difference of opinion as to what a piece

of evidence suggests or implies is not a basis for granting a motion to strike, even assuming such

a motion could be entertained in the context of proposed FFCLs.  Moreover, the mere possession

of a permit is not self-actuating. As DTE admits, the funding for the mitigation would be part of

the Fermi 3 construction budget which, since construction is an indeterminate number of years

away, is tentative at best. At p. 3/14 of the .pdf version of permit which is Exhibit 10, it states

that “Activities authorized under this permit shall not commence until DTE Energy Board of

Directors makes the Decision [sic] to Construct [sic] Fermi 3.” DTE has provided no evidence

of a recorded conservation easement (p. 8/14 of the .pdf), has not posted the requisite bond, nor

performed any of the other tasks which will be required if mitigation construction occurs. The

point is, DTE retains the option of not mitigating if Fermi 3 is ever built, and as was noted by

witnesses, the legal mechanisms for compelling mitigation are weak and not enforceable by the

NRC.
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WHEREFORE, for all of the above reasons, Intervenors pray the Atomic Safety and

Licensing Board deny the DTE motion to strike in all respects.

   /s/ Terry J. Lodge            
Terry J. Lodge (OH #0029271)
316 N. Michigan St., Ste. 520
Toledo, OH 43604-5627
(419) 255-7552
Fax (419) 255-7552
Tjlodge50@yahoo.com
Counsel for Intervenors
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