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NRC STAFF MOTION CONTROVERTING, IN PART, THE BOARD’S  
TAKING OFFICIAL NOTICE OF FACTS AND REQUESTING THAT THE  
BOARD TAKE OFFICIAL NOTICE OF ADDITIONAL RELEVANT FACTS 

 
INTRODUCTION 

 
On January 30, 2014, the Atomic Safety and Licensing Board (Board) issued an order1 

proposing to take official notice of facts regarding (1) the Pressure Protection System of the 

Vogtle Electric Generating Plant, Units 1 and 2 (Vogtle or VEGP) derived from a Vogtle 

technical document entitled “Chapter 16, Primary Systems,” Rev. 7.3 (Vogtle System 

Descriptions), (2) the general design parameters of Pressurizer Power Operated Relief Valves 

(PORVs) and Pressurizer Relief Tanks (PRTs) obtained from an NRC Westinghouse 

Technology Systems Manual, and (3) the closing times for PORVs and their associated PORV 

Block Valves based on the general technical knowledge of the Board’s technical judge.   

Pursuant to the Order and 10 C.F.R. § 2.337(f), the U.S. Nuclear Regulatory 

Commission (NRC) staff (Staff) hereby controverts some of the facts of which the Order takes 

official notice because they are subject to reasonable dispute according to documents whose 

accuracy cannot reasonably be questioned.  Consequently, the Staff contends that these 

specific facts are not suitable for official notice.   

                                                      

1 Order (Taking Official Notice) (Jan. 30, 2014) (unpublished) (Order). 
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In addition, pursuant to 10 C.F.R. § 2.323, the Staff separately requests that the Board 

also take official notice of additional facts related to the Vogtle Pressure Protection System that 

satisfy the Commission’s official notice standard and are relevant to this proceeding.  This will 

ensure the existence of a complete and accurate evidentiary record with respect to the Vogtle 

Pressure Protection System.  The relevant excerpts of the source documents from which these 

additional facts can be readily determined are attached to this motion. 

LEGAL STANDARDS 

According to the NRC rules of practice and procedure, a presiding officer may “take 

official notice of any fact of which a court of the United States may take judicial notice or of any 

technical or scientific fact within the knowledge of the Commission as an expert body.”  10 

C.F.R. § 2.337(f)(1).  Facts of which a court of the United States may take judicial notice are 

those that are “not subject to reasonable dispute” because they are “generally known within the 

trial court’s territorial jurisdiction; or can be accurately and readily determined from sources 

whose accuracy cannot reasonably be questioned.”  FED. R. EVID. 201. 

The NRC rules of practice and procedure also specify that “[o]nly relevant, material, and 

reliable evidence which is not unduly repetitious will be admitted.  Immaterial or irrelevant parts 

of an admissible document will be segregated and excluded so far as is practicable.”  10 C.F.R. 

§ 2.337(a).  Evidence is relevant if: (1) it has any tendency to make a fact more or less probable 

than it would be without the evidence; and (2) the fact is of consequence in determining the 

action.  See FED. R. EVID. 401.   

Finally, the NRC rules of practice and procedure specify that motions are entertained if 

they are addressed to the presiding officer, are made no later than ten days after the occurrence 

from which they arise, are in writing, state with particularity the grounds and the relief sought, 

and include a certification that the movant has made a sincere, but unsuccessful, effort to 

contact the other parties to resolve the issues raised.  10 C.F.R. § 2.323(a)-(b).  The Federal 

Rules of Evidence recognize that a court “must take judicial notice if a party requests it and the 
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court is supplied with the necessary information” and that this may be done “at any stage of the 

proceeding.”  FED. R. EVID. 201.   

DISCUSSION 

I. The Staff Controverts Some of the Facts of Which Official Notice is Taken 

Pursuant to the Order and 10 C.F.R. § 2.337(f), the Staff controverts some of the facts of 

which official notice is taken because, according to sources whose accuracy cannot reasonably 

be questioned, they are subject to reasonable dispute.  In the Order, the Board compiled a table 

of Vogtle Pressure Protection System set points and normal actions and took official notice of 

this table.  Order at 1-2.  The Board stated that the facts within this table were “capable of 

accurate and ready determination by resort to sources whose accuracy the Board has no 

reason to question.”  Id. at 1.  In particular, the source for the facts in this table was the Vogtle 

System Descriptions.  Id. at 2.  However, the Staff reviewed the Vogtle System Descriptions and 

determined that the Board’s statement in the table that the “Over-pressure Set Point [is] 2385 

[psig]” is different than the relevant set points actually provided in the Vogtle System 

Descriptions.  Furthermore, the table only refers generally to “PORV,” but the Vogtle System 

Descriptions explains that there are, in fact, two PORVs at Vogtle with two different opening and 

closing pressure set points, both of which are different than the “2385 [psig]” set point of which 

the Board took official notice.  Therefore, the Staff contends that the following information in the 

Board’s table is subject to reasonable dispute and thus is not suitable for official notice: 

Over-pressure Set Point  2385 PORV opens 
 
Lowering Pressure Set Point  2315 PORV automatically  

closes 
 
The Staff suggests that this information be replaced with the following facts regarding the 

automatic opening and closing of the Vogtle PORVs, which can be accurately and readily 

determined from the Vogtle System Descriptions: 

PORV PV-456 opens   2335 
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PORV PV-456 closes   2315 

PORV PV-455 opens   2345 

PORV PV-455 closes   2325 

The Staff also controverts the taking of official notice, based on the “general technical 

knowledge of the Board’s technical judge[,]” that “the closing times for the air-operated PORV 

and power-operated Block Valve are 3 seconds and 11 seconds, respectively.”  Order at 3.  The 

proposed 3-second value for the Vogtle PORV closing time is subject to reasonable dispute 

because it is contradicted by Vogtle Procedure 14860-1, “PORV Cold Shutdown Inservice Test,” 

Rev. 10.1.2  This procedure is a test procedure for Vogtle PORVs.  It provides that the maximum 

satisfactory close stroke times for the PORVs identified as PV-455A and PV-456A are 2.0 

seconds and 2.5 seconds, respectively.  The fact that the maximum satisfactory close stroke 

time for both of these valves is less than 3 seconds illustrates that the 3-second close stroke 

time of the Order is subject to reasonable dispute and, therefore, is not a fact suitable for official 

notice.  Similarly, Vogtle Procedure 14825-1, “Quarterly Inservice Valve Test,” Rev. 86.3,3 

provides that the maximum satisfactory close stroke time for the PORV Block Valves, identified 

as HV-8000A and HV-80000B, are 20 seconds and 23 seconds, respectively.  These values 

illustrate that the 11-second close stroke time of the Order is subject to reasonable dispute and, 

therefore, is also not a fact suitable for official notice.  Since the 3-second and 11-second close 

stroke times are subject to reasonable dispute as demonstrated by these Vogtle-specific test 

procedures, the Staff opposes the Board taking official notice of them. 

The Staff does not controvert the remaining facts of which official notice is taken 

because they are not subject to reasonable dispute since they can be accurately and readily 

determined from sources whose accuracy cannot reasonably be questioned. 

                                                      

2 The relevant excerpt from this document is attached to this motion. 
3 The relevant excerpt from this document is attached to this motion. 
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II. The Staff Requests that the Board Take Official Notice of Additional Relevant Facts 
Related to the Vogtle Pressure Protection System 

 
 Pursuant to 10 C.F.R. § 2.323, the Staff separately requests that, if the Board takes 

official notice of some of the facts regarding the Vogtle Pressure Protection System, the Board 

also take official notice of the following additional facts related to the Vogtle Pressure Protection 

System that satisfy both the Commission’s official notice and relevancy standards.  This 

ensures the existence of a complete and accurate evidentiary record. 

The following three facts, which are quotations from the Vogtle Technical Specification 

Bases, the Vogtle Updated Final Safety Analysis Report, and the Vogtle Emergency Action 

Levels (EALs), explain how the Vogtle licensee defines the boundaries of Vogtle’s Reactor 

Coolant System (RCS) as it relates to pressure protection.  These facts satisfy the 

Commission’s official notice standard because they can be accurately and readily determined 

from the cited sources whose accuracy cannot reasonably be questioned.  Specifically, the facts 

are direct quotations from documents that the Vogtle licensee is required by NRC regulations to 

maintain.  Furthermore, the facts are relevant to this proceeding because (1) they tend to make 

more or less probable Ms. Smith’s statement regarding her taking the PORV handswitch to the 

wrong position that “[a] [loss of coolant accident (LOCA)] was not in progress [because] the 

PORV valves created a path to the PRT”4 and (2) they are of consequence in determining Ms. 

Smith’s argument that this error was not a critical task.5  Accordingly, the Staff requests that the 

Board take official notice of the statement in the Vogtle Technical Specification Bases, B 

3.4.11,6 that 

                                                      

4 See The Petitioners [sic] Propose [sic] Findings of Fact and Conclusions of Law Regarding 
Statements of Position 1-12, at 78 (Sept. 21, 2013). 

5 See NRC Staff Proposed Findings of Fact and Conclusions of Law, at 163 (Sept. 23, 2013) 
(“[Ms. Smith] argues that this performance deficiency should not have been assessed as being a critical 
task . . . .”). 

6 The relevant excerpt from this document is attached to this motion. 
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Block valves, which are normally open, are located between the  
pressurizer and the PORVs.  The block valves are used to isolate  
the PORVs in case of excessive leakage or a stuck open PORV.  
Block valve closure is accomplished manually using controls in the  
control room. A stuck open PORV is, in effect, a small break loss  
of coolant accident (LOCA). As such, block valve closure  
terminates the RCS depressurization and coolant inventory loss. 
 

The Staff also requests that the Board take official notice of the statement in the Vogtle Updated 

Final Safety Analysis Report (UFSAR), Rev. 17, Section 5.4.11.3,7 that 

The pressurizer relief discharge system does not constitute part of 
the reactor coolant pressure boundary in accordance with 10 CFR 
50.2, since all of its components are downstream of the RCS 
safety and relief valves; thus, General Design Criteria 14 and 15 
are not applicable.  Furthermore, complete failure of the auxiliary 
systems serving the PRT will not impair capability for safe plant 
shutdown. 
 

Finally, the Staff requests that the Board take official notice of the statement in the “NMP-EP-

110-GL03, VEGP EALs – [Initiating Conditions (ICs)], Threshold Values and Basis,” Version 3.0, 

November 2011,8 that 

The RCS Barrier includes the RCS primary side and its 
connections up to and including the pressurizer safety and relief 
valves, and other connections up to and including the primary 
isolation valves.  
 

Additionally, the Staff requests that the Board take official notice of the statement in the 

Vogtle System Descriptions9 that “[a] water volume of 1350 cubic feet is maintained in the 

[PRT,]” which is “used to cool any discharge from the PORVs . . . .”  The Board already takes 

official notice of the fact that the total volume of the PRT is 1,800 ft3.  Order at 3.  For the sake 

of completeness, the Board should also recognize the fact that 1,350 ft3 of this 1,800 ft3 volume 

is filled with water.  This fact satisfies the Commission’s official notice standard because it can 

be accurately and readily determined from the Vogtle System Descriptions, which the Board has 
                                                      

7 The relevant excerpt from this document is attached to this motion. 
8 The relevant excerpt from this document is attached to this motion. 
9 The relevant excerpt from this document is attached to this motion. 
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already described in the Order as a source whose accuracy cannot reasonably be questioned.  

Also, this fact is relevant to any discussion of the PRT’s functionality. 

 Because they relate to the Vogtle Pressure Protection System and because they satisfy 

the Commission’s official notice and relevancy standards, the Staff requests that the Board take 

official notice of the above four facts in order to ensure a complete and accurate evidentiary 

record. 

CONCLUSION 

 Pursuant to the Order and 10 C.F.R. § 2.337(f), the Staff controverts official notice of 

some of the facts in the Order.  Specifically, the Staff contends that the “Over-pressure Set 

Point” and the PORV and PORV Block Valve closing times of which the Board has taken official 

notice are subject to reasonable dispute because these values are different than the relevant 

values provided in the Vogtle System Descriptions and in the Vogtle-specific testing procedures, 

respectively.  Therefore, these values are not suitable for official notice. 

Pursuant to 10 C.F.R. § 2.323, the Staff separately requests that the Board also take 

official notice of the specific facts provided above from the Vogtle Technical Specification 

Bases, the Vogtle UFSAR, the Vogtle Emergency Action Levels, and the Vogtle System 

Descriptions.  The Board should take official notice of these facts because they are not subject 

to reasonable dispute and are relevant and because taking official notice of them ensures a 

complete and accurate evidentiary record. 

Respectfully submitted, 

       /Signed (electronically) by/ 

       Jeremy L. Wachutka 
       Counsel for the NRC Staff 
       U.S. Nuclear Regulatory Commission 
       Mail Stop O-15 D21 
       Washington, DC 20555-0001 
       Telephone:  (301) 415-1571 
       E-mail:  Jeremy.Wachutka@nrc.gov 
 
Dated at Rockville, Maryland 
this 10th day of February, 2014



CERTIFICATION OF COUNSEL 
 
 

Pursuant to 10 C.F.R. § 2.323(b), the undersigned attorney hereby certifies that he 
made a sincere effort to contact Ms. Smith and resolve the issues related to the Staff’s motion 
requesting the Board to take official notice of additional facts.  The parties communicated; 
however, their efforts to resolve the issues were unsuccessful.  Ms. Smith indicated that she 
intended to oppose the Staff’s motion that the Board take official notice of the additional facts. 
 

Respectfully submitted, 

       /Signed (electronically) by/ 

       Jeremy L. Wachutka 
       Counsel for the NRC Staff 
       U.S. Nuclear Regulatory Commission 
       Mail Stop O-15 D21 
       Washington, DC 20555-0001 
       Telephone:  (301) 415-1571 
       E-mail:  Jeremy.Wachutka@nrc.gov 
 
 

 
 

 
Dated at Rockville, Maryland 
this 10th day of February, 2014 
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CERTIFICATE OF SERVICE 

 
Pursuant to 10 C.F.R § 2.305, I hereby certify that copies of the foregoing “NRC STAFF 

MOTION CONTROVERTING, IN PART, THE BOARD’S TAKING OFFICIAL NOTICE OF 
FACTS AND REQUESTING THAT THE BOARD TAKE OFFICIAL NOTICE OF ADDITIONAL 
RELEVANT FACTS” dated February 10, 2014 have been served upon the Electronic 
Information Exchange, the NRC’s E-Filing System, in the above captioned proceeding, this 10th 
day of February, 2014. 

 
  
  
  
  
  
  
      /Signed (electronically) by/ 
 
      Jeremy L. Wachutka 
      Counsel for the NRC Staff 
      U.S. Nuclear Regulatory Commission 
      Mail Stop O-15 D21 
      Washington, DC 20555-0001 
      Telephone:  (301) 415-1571 
      E-mail:  Jeremy.Wachutka@nrc.gov   
 
 
 
 
 
 
 
 
 
 
 
Dated at Rockville, Maryland 
this 10th day of February, 2014 


