
  

           
                                     UNITED STATES 
                         NUCLEAR REGULATORY COMMISSION 
                                                           REGION I 
                           2100 RENAISSANCE BOULEVARD, SUITE 100 
                         KING OF PRUSSIA, PENNSYLVANIA 19406-2713 

February 6, 2014 
 
Docket No. 15000037 License No. PA-1222 
EA-13-215 
 
J. Joseph Zimmerman 
Executive Vice President & CEO 
Valley Quarries, Inc. 
P.O. Box 2009 
Chambersburg, PA 17201-0809 
 
 
SUBJECT: NOTICE OF VIOLATION AND PROPOSED CIVIL PENALTY $3,500 
 
 
Dear Mr. Zimmerman: 
 
This letter provides you the NRC enforcement decision for apparent violations identified during 
the NRC reactive inspection and subsequent investigation by the NRC Office of Investigations 
(OI) conducted between May 10 and December 5, 2013, of activities conducted by Valley 
Quarries, Inc. (VQI), located in Chambersburg, Pennsylvania.  The inspection and investigation 
reviewed the circumstances surrounding VQI’s loss of a portable moisture density gauge 
containing sealed radioactive sources of cesium-137 (9 millicuries) and americium-241 (44 
millicuries) on May 3, 2013.  A VQI portable gauge authorized user (AU) had been transporting 
the gauge in the back of a pickup truck over a public highway while conducting work under 
reciprocity in NRC jurisdiction in West Virginia.  Blake Welling, Chief, NRC Region I 
Commercial, Industrial, R&D, and Academic Branch, discussed the apparent violations during a 
telephonic exit meeting with you on December 5, 2013.  The apparent violations were also 
described in the NRC inspection report sent to you by a letter dated December 27, 2013 
(ML13361A0311). 
 
 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 

                                                 
1 Designation in parentheses refers to an Agency-wide Documents Access and Management System 
(ADAMS) accession number. Unless otherwise noted, documents referenced in this letter are publicly-
available using the accession number in ADAMS. 
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In the December 27, 2013, letter transmitting the inspection report, we provided you an 
opportunity to address the apparent violations by either attending a pre-decisional enforcement 
conference (PEC) or by providing a written response before we made our final enforcement 
decision.  In the letter, we also informed you that we had sufficient information regarding the 
apparent violations and VQI’s corrective actions to make an enforcement decision without the 
need for a PEC or a written response from you.  In a telephone call on January 6, 2014, John 
Englerth of your organization informed Mr. Welling that VQI did not require a PEC nor intended 
to send a written response. 
 
Based on the information developed during the inspection and investigation, the NRC has 
determined that three violations of NRC requirements occurred.  The violations are cited in the 
enclosed Notice of Violation (Notice) and the circumstances surrounding them are described in 
detail in the subject inspection report. 
 
The first violation involved the failure by a VQI employee (the portable gauge AU) to secure the 
gauge from shifting during transport.  During the NRC OI investigation, the AU testified that he 
had been using the gauge to obtain compaction readings at a West Virginia road construction 
site and had been having difficulty obtaining acceptable results.  He was requested to retrieve a 
coworker from a staging area a short distance away, and he placed the gauge in the back of the 
truck and did not properly secure it.  The route taken by the AU involved maneuvering around 
jersey barriers and crossing to the other side of the highway.  Upon arriving at the staging area, 
the AU identified that the truck tailgate was down and the gauge was missing.  When the AU 
searched for the gauge, he could not locate it.  A member of the public found the gauge and, 
approximately 12 days later, turned it over to the Pennsylvania Department of Environmental 
Protection (PADEP) after seeing a public notice about the missing gauge issued by PADEP and 
the NRC on May 15, 2013.  PADEP subsequently returned the gauge to VQI.  The other two 
violations (which are related to the first) involved VQI’s failure to: (1) control and maintain 
constant surveillance of the gauge containing the radioactive sources while it was on the side of 
the highway (an unrestricted area); and (2) use two independent physical controls that form 
tangible barriers to secure the gauge from unauthorized removal.   
 
The AU acknowledged to OI that he had not properly secured the gauge and stated that he had 
been focused on retrieving the coworker and quickly returning to the jobsite.  The AU had 
worked for VQI for approximately seven years and had been an AU for more than two years, 
and was knowledgeable of the requirements for securing licensed material during transport.  
Based on the evidence gathered during the OI investigation, the NRC concluded that the AU 
deliberately did not secure the gauge. 
 

 During this event, the gauge remained inside its locked, shielded transport container, and VQI 
verified that no physical damage had occurred and no external radioactive contamination was 
present on the container.  The member of the public who had found the gauge had kept it in the 
trunk of his car, and he (and members of his family) had limited interaction with it.  The NRC 
reviewed a dose assessment performed by a VQI contract company and determined that 
radiation exposure to the member of the public and his family likely did not exceed the NRC 
public dose limit of 100 millirem.  However, the potential existed for significant exposure to occur 
if the container had been breached.  Therefore, these violations have been categorized in 
accordance with the NRC Enforcement Policy at Severity Level (SL) III.  In consideration that 
the failure to properly secure the gauge directly resulted in the violations involving the gauge 
being unsecured in the public domain without two tangible barriers to prevent unauthorized 
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removal, the NRC has categorized these three violations collectively as a single SL III problem.  
 
For escalated violations or problems involving the loss of a sealed source or device, the NRC 
typically exercises discretion to propose imposition of a civil penalty of at least the base amount, 
in accordance with Section 2.3.4 of the Enforcement Policy.  Therefore, to emphasize the 
importance of maintaining security and control of sealed sources and devices, I have been 
authorized, after consultation with the Director, Office of Enforcement, to issue the enclosed 
Notice of Violation and Proposed Imposition of Civil Penalty (Notice) in the base amount of 
$3,500 for this SL III problem.  In addition, issuance of this Notice constitutes escalated 
enforcement action that may subject you to increased inspection oversight. 
 
The NRC has concluded that information regarding:  (1) the reasons for the violations; (2) the 
actions planned or already taken to correct the violations and prevent recurrence; and, (3) the 
date when full compliance was achieved, is already adequately addressed on the docket in 
Inspection Report No. 15000037/2013002.  Therefore, you are not required to respond to this 
letter unless the description therein does not accurately reflect your corrective actions or your 
position.  In that case, or if you choose to provide additional information, you should follow the 
instructions specified in the enclosed Notice. 
 
In accordance with 10 CFR 2.390 of the NRC's "Rules of Practice," a copy of this letter and its 
enclosure will be made available electronically for public inspection in the NRC Public 
Document Room or from the NRC’s document system (ADAMS), accessible from the NRC 
Website at http://www.nrc.gov/reading-rm/adams.html.  To the extent possible, your response, if 
you choose to provide one, should not include any personal privacy, proprietary, or safeguards 
information so that it can be made available to the Public without redaction.  If personal privacy 
or proprietary information is necessary to provide an acceptable response, please provide a 
bracketed copy of your response that identifies the information that should be protected and a 
redacted copy of your response that deletes such information.  If you request withholding of  
such information, you must specifically identify the portions of your response that you seek to 
have withheld, and provide in detail the bases for your claim of withholding (e.g., explain why 
the disclosure of information will create an unwarranted invasion of personal privacy or provide 
the information required by 10 CFR 2.390(b) to support a request for withholding confidential 
commercial or financial information).   
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The NRC also includes significant enforcement actions on its Web site at 
(http://www.nrc.gov/reading-rm/doc-collections/enforcement/actions/).   
 
 
 

Sincerely,  
 
       /RA/ 
 
 

William M. Dean 
Regional Administrator  

Enclosures: 
1. Notice of Violation and Proposed Imposition of Civil Penalty 
2. NUREG/BR-0254, “Payment Methods” 

 
cc w/enclosures: 
John C. Englerth, Radiation Safety Officer 
Commonwealth of Pennsylvania 
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The NRC also includes significant enforcement actions on its Web site at 
(http://www.nrc.gov/reading-rm/doc-collections/enforcement/actions/).   
 
 
 

Sincerely,  
 
       /RA/ 
 
 

William M. Dean 
Regional Administrator  

Enclosures: 
1. Notice of Violation and Proposed Imposition of Civil Penalty 
2. NUREG/BR-0254, “Payment Methods” 

 
cc w/enclosures: 
John C. Englerth, Radiation Safety Officer 
Commonwealth of Pennsylvania 
 
 
Distribution: see next page 
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ENCLOSURE 1 
 

NOTICE OF VIOLATION 
AND 

PROPOSED IMPOSITION OF CIVIL PENALTY 
 
Valley Quarries, Inc. Docket No. 15000037 
Chambersburg, Pennsylvania License No. PA-1222 

EA-13-215 
 
During an NRC inspection and investigation conducted between May 10 and December 5, 
2013, violations of NRC requirements were identified.  In accordance with the NRC 
Enforcement Policy, the NRC proposes to impose a civil penalty pursuant to Section 234 of the 
Atomic Energy Act of 1954, as amended (Act), 42 U.S.C. 2282, and 10 CFR 2.205.  The 
particular violations and associated civil penalty are set forth below: 
 
10 CFR 30.3 requires, in part, that except for persons exempt as provided in this part and Part 
150 of this chapter, no person shall manufacture, produce, transfer, receive, acquire, own, 
possess or use byproduct material except as authorized in a specific or general license issued 
pursuant to the regulations in 10 CFR Part 30. 

 
10 CFR 150.20(a) provides, in part, that any person who holds a specific license from an 
Agreement State is granted an NRC general license to conduct the same activity in non-
Agreement States provided that the provisions of 10 CFR 150.20(b) have been met. 
 
10 CFR 150.20(b)(1) requires, in part, that any person engaging in activities in non-Agreement 
States shall, at least 3 days before engaging in each such activity, file a submittal containing an 
NRC Form 241, “Report of Proposed Activities in Non-Agreement States,” a copy of its 
Agreement State specific license, and the appropriate fee, with the Regional Administrator of 
the appropriate NRC regional office. 
 

A. 10 CFR 71.5(a) requires, in part, that a licensee who transports licensed material on 
public highways, comply with the applicable requirements of the DOT regulations in 49 
CFR Parts 107, 171 through 180, and 390 through 397, appropriate to the mode of 
transport.   

 
49 CFR 173.448(a) requires, in part, that each shipment of Class 7 (radioactive) 
materials must be secured to prevent shifting during normal transportation conditions. 
 
Contrary to the above, on May 3, 2013, Valley Quarries, Inc. (VQI), a licensee of the 
Commonwealth of Pennsylvania, did not, while working under reciprocity in a non-
Agreement State, secure a shipment of licensed materials to prevent shifting during 
normal transportation conditions, resulting in the loss of a portable nuclear gauge from 
May 3-May 15, 2013.  Specifically, VQI did not secure a portable nuclear gauge 
containing sealed radioactive sources of cesium-137 (9 millicuries) and americium-241 
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(44 millicuries), while transporting it in the back of a pickup truck over a public highway in 
West Virginia.  Consequently, the gauge fell out of the truck bed and was retrieved by a 
member of the public, who turned over the gauge to the Pennsylvania Department of 
Environmental Protection on May 15, 2013. 

 
B. 10 CFR 20.1802 requires that the licensee shall control and maintain constant 

surveillance of licensed material that is in a controlled or unrestricted area and that is not 
in storage. 
 
Contrary to the above, on May 3, 2013, VQI, a licensee of the Commonwealth of 
Pennsylvania, did not, while working under reciprocity in a non-Agreement State, control 
and maintain constant surveillance of licensed material that was in a controlled or 
unrestricted area and that was not in storage.  Specifically, a gauge containing licensed 
material that was being transported by VQI in the back of a pickup truck fell out of the 
truck bed on a public highway (an unrestricted area), and was retrieved by a member of 
the public, who possessed the gauge until May 15, 2013. 
 

C. 10 CFR 30.34(i) requires that each portable gauge licensee shall use a minimum of two 
independent physical controls that form tangible barriers to secure portable gauges from 
unauthorized removal, whenever portable gauges are not under the control and constant 
surveillance of the licensee. 
 
Contrary to the above, on May 3, 2013, VQI, a licensee of the Commonwealth of 
Pennsylvania, did not, while working under reciprocity in a non-Agreement State, use a 
minimum of two independent physical controls that form tangible barriers to secure a 
portable gauge from unauthorized removal, whenever the portable gauge was not under 
the control and constant surveillance of the licensee.  Specifically, a gauge containing 
licensed material that was being transported by VQI in the back of a pickup truck fell out 
of the truck bed on a public highway and was therefore left unsecured in an area not 
controlled by the licensee.  The gauge was retrieved by a member of the public, who 
possessed the gauge until May 15, 2013. 
 
These violations are categorized collectively as a SL III problem (Enforcement Policy 
Example Section 6.7) 

 
Civil Penalty - $3,500 
 

The NRC has concluded that information regarding the reason for the violations, the corrective 
actions taken and planned to correct the violations and prevent recurrence and the date when 
full compliance was achieved is already adequately addressed on the docket in Inspection 
Report No. 15000037/2013002.  However, if the description therein does not accurately reflect 
your position or your corrective actions, you are required to submit a written statement or 
explanation pursuant to 10 CFR 2.201 within 30 days of the date of the letter transmitting this 
Notice of Violation.  In that case, or if you choose to respond, clearly mark your response as a 
“Reply to a Notice of Violation,” and send it to the Director, Office of Enforcement, U.S. Nuclear 
Regulatory Commission, One White Flint North, 11555 Rockville, MD 20852-2738, with a copy 
to the Regional Administrator, U.S., Nuclear Regulatory Commission, Region I, 2100 
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Renaissance Boulevard, King of Prussia, PA 19406, and the Document Control Desk, 
Washington, DC 20555-0001.   
 
The Licensee may pay the civil penalty proposed above in accordance with NUREG/BR-0254 
and by submitting to the Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, 
a statement indicating when and by what method payment was made, or may protest imposition 
of the civil penalty in whole or in part, by a written answer addressed to the Director, Office of 
Enforcement, U.S. Nuclear Regulatory Commission, within 30 days of the date of this Notice.  
Should the Licensee fail to answer within 30 days of the date of this Notice, the NRC will issue 
an order imposing the civil penalty.  Should the Licensee elect to file an answer in accordance 
with 10 CFR 2.205 protesting the civil penalty, in whole or in part, such answer should be clearly 
marked as an "Answer to a Notice of Violation" and may:  (1) deny the violations listed in this 
Notice, in whole or in part; (2) demonstrate extenuating circumstances; (3) show error in this 
Notice; or (4) show other reasons why the penalty should not be imposed.  In addition to 
protesting the civil penalty in whole or in part, such answer may request remission or mitigation 
of the penalty. 
 
In requesting mitigation of the proposed penalty, the response should address the factors 
addressed in Section 2.3.4 of the Enforcement Policy.  Any written answer addressing these 
factors pursuant to 10 CFR 2.205 should be set forth separately from the statement or 
explanation provided pursuant to 10 CFR 2.201, but may incorporate parts of the 10 CFR 2.201 
reply by specific reference (e.g., citing page and paragraph numbers) to avoid repetition.  The 
attention of the Licensee is directed to the other provisions of 10 CFR 2.205 regarding the 
procedure for imposing (a) civil penalty.  
 
Upon failure to pay any civil penalty which subsequently has been determined in accordance 
with the applicable provisions of 10 CFR 2.205 to be due, this matter may be referred to the 
Attorney General, and the penalty, unless compromised, remitted, or mitigated, may be 
collected by civil action pursuant to Section 234c of the Act, 42 U.S.C. 2282c. 
 
The responses noted above, i.e., Reply to Notice of Violation, Statement as to payment of civil 
penalty, and Answer to a Notice of Violation, should be addressed to:  Roy P. Zimmerman, 
Director, Office of Enforcement, U.S.  Nuclear Regulatory Commission, One White Flint North, 
11555 Rockville Pike, Rockville, MD 20852-2738, with a copy to the Regional Administrator, 
U.S. Nuclear Regulatory Commission, Region I, 2100 Renaissance Boulevard, King of Prussia, 
PA 19406, and the Document Control Center, Washington, DC 20555-0001. 
 
If you choose to respond, your response will be made available electronically for public 
inspection in the NRC Public Document Room or in ADAMS].  To the extent possible, your 
response should not include any personal privacy, proprietary, or safeguards information so that 
it can be made available to the public without redaction.  If personal privacy or proprietary 
information is necessary to provide an acceptable response, then please provide a bracketed 
copy of your response that identifies the information that should be protected and a redacted 
copy of your response that deletes such information.  If you request that such material is 
withheld from public disclosure, you must specifically identify the portions of your response that 
you seek to have withheld and provide in detail the bases for your claim (e.g., explain why the 
disclosure of information will create an unwarranted invasion of personal privacy or provide the 
information required by 10 CFR 2.390(b) to support a request for withholding confidential 
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commercial or financial information).  If safeguards information is necessary to provide an 
acceptable response, please provide the level of protection described in 10 CFR 73.21. 
 
In accordance with 10 CFR 19.11, you may be required to post this Notice within two working 
days of receipt.  
 
Dated this 6th day of February, 2014 
 


