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January 30, 2014 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of: 

DTE ELECTRIC COMPANY 

(Fermi Nuclear Power Plant, Unit 3) 

) 
) 
) 
) 
) 

Docket No. 52-033-COL 

 
MOTION TO STRIKE PORTIONS OF INTERVENORS’  

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 

Pursuant to 10 C.F.R. § 2.323, DTE Electric Company (“DTE”) requests that the 

Licensing Board strike certain portions of the Intervenors’ proposed findings of fact and 

conclusions of law for Contentions 8 and 15.1  According to 10 C.F.R. § 2.1209, proposed 

findings of fact and conclusions of law in Subpart L proceedings should conform with the 

requirements of 10 C.F.R. § 2.712(c) in Subpart G — that is, “proposed findings of fact must be 

confined to the material issues of fact presented on the record, with exact citations to the 

transcript of record and exhibits in support of each proposed finding.”2  DTE hereby moves to 

strike the specific portions of the Intervenors’ proposed findings identified below:3 

                                                 
1  Counsel for the NRC Staff has indicated that it has no objection to the motion.  The 

Intervenors’ counsel stated that they will oppose the motion.   

2  This requirement is due, in part, to the fact that section 2.1209, in contrast to section 
2.712(c), does not authorize reply findings. 

3  Although DTE is confident that the Board can and will exclude those portions of the 
Intervenors’ filings that contain new facts, exhibits, and arguments that are not part of, or 
supported by, the record, DTE is nevertheless filing this motion to preserve its objections. 
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Contention 8 

Para. Text to Strike Basis for Objection 

6 Intervenors cite to a Wikipedia page and another 
website. 

Neither reference is part of the 
record in this proceeding. 

8 “But there is no final, binding commitment from DTE 
which guarantees construction of the mitigation 
wetland, nor even to construct it to the standards 
expressed in Exh. 00009.” 

No citation to the record is 
given for this statement, which 
is contrary to Exh. 
DTE000010.  Exh. 
DTE000010 is a wetland 
permit issued by MDEQ that 
includes specific requirements 
relating to construction of the 
offsite wetland mitigation 
area. 

13 “There is no known legal claim for enforcement of the 
mitigation arrangements that can be filed by a private 
citizen. Instead, there is only the mechanism of 
bringing allegations of non-compliance to the 
attention of the U.S. Army Corps of Engineers or the 
Michigan Department of Natural Resources. Tr. p. 
341.” 

Statement not supported by 
citation.  The NRC Staff 
witness stated only that he did 
not know whether there was 
enforcement authority for 
failing to implement a MDEQ 
wetland permit, not that there 
was, in fact, no such authority. 

15 Intervenors reference a Government Accountability 
Office (“GAO”) report. 

The referenced GAO report is 
not part of the record in this 
proceeding. 

 

Contention 15 

Para. Text to Strike Basis for Objection 

10 “Throughout the history of NRC licensing 
proceedings, and in more than 250 previous license 
applications (Part 50 or Part 52), each applicant was 
responsible to implement a fully functional QA 
program prior to filing its license application.” 

Assertion unsupported by 
testimony or evidence in the 
record.  NRC Staff witnesses 
stated only they were “not 
aware” of any examples, not 
that there were, in fact, none.   

11 “Evidence at adjudication established conclusively 
that DTE Energy had no Quality Assurance Program 
compliant with 10 C.F.R. Part 50, Appendix B from 
February 2007 through September 2008.” 

Assertion unsupported by 
citation to testimony or 
evidence.  To the contrary, the 
record establishes that DTE 
implemented the ND QAPD 
starting in February 2008. 
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15 Intervenors assert that “deviation from the NEI 
template was significant, and created significant 
confusion within the Fermi 3 project organization” 
that “was memorialized with a Notice of Violation 
(NOV).”  

Assertion unsupported by 
testimony or evidence.  
Although the Intervenors cite 
INTS 001, the exhibit does not 
identify a deviation from the 
NEI template as a basis for an 
NOV. 

16 Intervenors assert that “DTE claimed that it had 
delegated its QA responsibilities to its consulting 
contractor Black & Veatch.”  

No citation to any evidence or 
testimony is provided to 
support this assertion.   

24 Intervenors state that there is “no indication that use 
of the Fermi 2 QA Program was analyzed or approved 
by any DTE personnel connected with or managing 
the Fermi 3 project, nor by any personnel connected 
with or managing the Fermi 3 project via Black & 
Veatch.” 

No citation is provided to any 
evidence or testimony in the 
record to support the assertion 
that DTE applied (or claimed 
to apply) the Fermi 2 QA 
program to the Fermi 3 
project. 

28 Intervenors cite to INTS 037. INTS 037 is not part of the 
record of the proceeding. 

30 Intervenors cite to a document, dated February 15, 
2007. 

Document is not part of the 
record in this proceeding. 

34 Intervenors assert that “[d]uring the October 2013 
adjudication, the NRC staff claimed to have no 
knowledge that DTE had delegated its Quality 
Assurance responsibilities to the contractor Black & 
Veatch until after the NOV was written.” 

No citation to the record is 
given for this assertion.   

34.1 “The historical record is clear that as early as May 
2007, the NRC was aware that DTE had violated its 
QA responsibilities identified in 10 CFR Part 50, 
Appendix B by delegating ‘overall responsibility’ to 
Black & Veatch, a mere contractor.” 

No citation to the record is 
given for this assertion.   

35.1 Intervenors reference NRC Inspection Manual, 
Chapter 2502, “Construction Inspection Program: Pre-
Combined License (Pre-COL) Phase” (issued 
6/22/2005). 

Document is not part of the 
record in this proceeding. 

39 “Other COL applicants with fully functional 
Appendix B programs have audited B&V in the past 
and uncovered issues that required resolution.” 

No citation to the record is 
given for this assertion.   
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Respectfully submitted, 

    /s/ signed electronically by                 
David A. Repka 
Tyson R. Smith 
Winston & Strawn LLP 
1700 K Street, NW 
Washington, DC 20006 

COUNSEL FOR DTE ELECTRIC 
COMPANY  

 
Dated at Washington, District of Columbia 
this 30th day of January 
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