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General Comment 
 
My comments on the proposed Waste Confidence rule are presented in the attached file. I offer them as a 
scientist, a retired regulator and a founding member and former chairman of an international forum on 
stakeholder confidence. During my more than 28 years as a member of the NRC staff, I counted among my 
responsibilities almost 14 years as a project manager for the waste confidence policy. These comments are 
submitted with an abiding respect and concern for the mission of the NRC. Sincerely, Janet Phelan Kotra, Ph.D. 
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Comments on:   “10 CFR Part 51 Waste Confidence –Continued Storage of Spent Nuclear 
Fuel; Proposed Rule”  

Submitted by Janet Phelan Kotra, Ph.D. 

Mischaracterization of Waste Confidence 

The Commission has incompletely, and as a result, incorrectly defined Waste Confidence in 
Discussion Section IV answer, A2 in the September 13, 2013 Federal Register Notice. This 
misrepresentation also appears on the Commission’s website in response to the FAQ “What is 
Waste Confidence?”   The Commission mischaracterizes Waste Confidence by representing it 
solely as a waste storage issue. From its inception, Waste Confidence has been and continues 
to be about confidence in the feasibility and availability of geologic disposal.  It is also, 
secondarily, about the safety and availability of storage until offsite disposal or storage sited and 
designed specifically for the safety of that disposal or storage comes on line. 

The Waste Confidence decision and rule came about to address a most fundamental question:  
“How can the Commission continue to allow the generation of spent nuclear fuel or (by 
implication) permit the operation of new generators of this material unless it has confidence that 
there is a solution to the permanent disposal of that waste?” Contrary to how it has been 
misapplied in the current Federal Register Notice, the original Federal Register Notice 
announcing the first Waste Confidence Decision, in 1984, the Commission stated,  

“The purpose of this proceeding is solely to assess the degree of assurance now available that 
radioactive waste can be safely disposed of, to determine when such disposal will be available 
and to determine whether radioactive waste can be safely stored past the expiration of 
existing… licenses until… disposal or storage… is available”   

Unfortunately, today’s rulemaking in effect fails in its answer to this most important question by 
stating that “We have confidence in disposal because we have confidence in the safety of long-
term storage,” No matter how well technically justified such assertion may be, the logic simply 
does not follow.  NRC is avoiding the question the public most cares about when it says, 
“Disposal will become available when necessary.”  This despite the fact that deep geologic 
disposal is and remains the Nation’s policy codified in statute. The public deserves an answer to 
the question, “Is the Nuclear Regulatory Commission confident that the United States will 
implement a disposal solution for spent nuclear fuel in a realistic time frame?”   

Just recently a representative of the nuclear industry asserted that the very term “Waste 
Confidence” is now nothing more than an historical artifact.  This is an astonishingly short 
sighted and self-serving declaration.  To jettison the need for establishing this basic confidence 
in waste disposal, as opposed to indefinite storage, disregards NRC’s obligation to the long-
term public health and safety and common defense and security and, ignores even the 
industry’s long-term best interest. By the same token, certain irresponsible, self-described 
environmental advocates also seek to change the subject of Waste Confidence away from 
ultimate disposal.  They would instead hawk indefinite so-called onsite “hardened storage,” 
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while at the same time sabotaging the NWPA and all serious attempts at locating and licensing 
a safe geologic repository. 

The motives of industry are fairly obvious—keep the kilowatts flowing and the ratepayers 
paying.  Those of certain irresponsible, self-described environmentalists are only slightly less so 
(and by no means do all or even a majority of environmentalists fall in this category). Efforts of 
these select groups to downplay and discredit geologic disposal allow them to continue to argue 
that nuclear power should not be included as a carbon-free alternative in a rational long-term 
energy future for the U.S. because the  ‘waste disposal problem can’t be solved.’ 

Views expressed by the extreme end members of this irresponsible continuum distract the 
Commission from its foremost responsibility – namely protector of the public health and safety 
and provider of the common defense and security.  No, it is not NRC’s job to advocate for or 
against nuclear power or the generation of increasing amounts of spent nuclear fuel.  That was 
made abundantly clear when NRC was formed.  The Commission’s authority does include, 
however, the responsible advocacy of nuclear safety and security for the Nation, for both the 
short- and long-term.  Deep geologic disposal of spent nuclear fuel in an underground repository 
is widely agreed to be the best technical way to provide for that safety and security.  It is still 
National Policy.  It is still the Law of the Land.  It is time the Commission awoke from its long 
slumber of disgrace and disregard of its responsibility as Independent Safety Authority in Chief 
and did its job. 

 

Failure to Adequately Account for Impact of Lack of Compliance with Existing Nuclear 
Waste Laws  

In its analysis, the Commission projected that, based on international experience, 25-30 years is 
a reasonable estimate to site, characterize, construct, license and open a geologic repository 
using a consent-based process, as recommended by the President’s Blue Ribbon Commission. 
The Commission failed to consider certain key factors in its analysis that are peculiar to the U.S. 
situation.  These factors make the NRC’s evaluation and examination of international 
experience less applicable to the realization of a U.S. repository, and render NRC’s projected 
timeframe overly optimistic. 

If a community in the United State is to step forward and consent to host a repository [or even a 
centralized interim storage facility] that community must trust in the integrity of political and 
regulatory systems with which they are to consent. They are in effect entering into a contract on 
behalf of the safety of their citizens and, especially, in the case of the repository, the safety of 
their future generations. The Nuclear Waste Policy Act, as amended, that led eventually to 
selecting Yucca Mountain is such a statutory framework, enacted by Congress.  It set forth a 
process for developing two repositories.  This process was to be implemented by the Executive 
Branch and licensed and overseen by an independent Nuclear Regulatory Commission.  Any 
prospective host community, today, will have to confront soberly the reality that the U.S. 
Government failed to implement its own nuclear waste law. Absent an Executive Branch willing 
to carry out a nuclear waste law enacted by the U.S. Congress, and overseen by a safety 
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regulator, perceived as truly independent, how can any community going forward have 
confidence that this, or any other statutorily mandated path to a repository disposal solution, will, 
in fact, be honored and implemented? No attempt has been made in this proposal to address 
the impact of this breakdown in the public’s ability to rely on its government or on NRC itself to 
comply with the Nation’s own nuclear waste laws, especially in light of the recent ruling of the 
U.S. Court of Appeals., D.C Circuit.  

The Commission Should Acknowledge an Absence of Waste Confidence and Propose 
that the NWPA be Amended or Replaced 

The Commission is correct that there exists today a stronger technical basis for confidence in 
geological disposal.  However, the Commission has failed to consider whether there exists 
sufficient social and political bases for continued confidence that such disposal can be realized 
and what those inadequacies imply for this rulemaking.  Since 1984, the Commission has 
expressed, and later affirmed, its confidence that deep geologic disposal is feasible.  Nothing 
since has emerged to lessen the NRC’s confidence in the technical feasibility of repository 
disposal. That much is not in dispute.  As this rulemaking notes, considerable additional 
scientific and engineering experience and evidence has  reinforced the Commission’s initial 
finding to this effect—much of it contributed quite ably by NRC scientists and engineers and 
their colleagues at the CNWRA.  Also among the reasons for greater confidence are findings 
and recommendations by the President’s Blue Ribbon Commission for America’s Nuclear 
Future, which endorsed disposal in deep geologic repositories when selected using a consent-
based process. 

It is important to recall, however, that the Commission also founded its confidence, both in 1984 
and again in 1990, on confidence in the existence of a statutory framework enacted by a 
bipartisan U.S. Congress, setting forth a process for a path towards for the development of two 
geologic repositories.   

 [First in 1984]“The passage of the Act provides evidence of a strong national commitment to 
the solution of the radioactive waste management problem.”  And [then in 1990]  “Congress has 
aggressively demonstrated in both the NWPA of 1982 and the NWPAA of 1987 that is 
committed to an orderly progression of the repository program and a resolution of the 
radioactive waste disposal problem”   

This statutorily mandated process was to be implemented by the Executive Branch and licensed 
and overseen by an independent Nuclear Regulatory Commission.  At no time during the 
Commission’s deliberations leading to the original Waste Confidence Decision in 1984, its 
update in 1990, or its deferral in 1999, did the respective Commissions involved contemplate 
that the process laid out in statute would become corrupted and unworkable.  Nor did the 
Commission anticipate that a subsequent Commission would later be unable or unwilling to 
carry out its statutory obligations as laid out in law.  And sadly, no prior Commission could 
possibly have anticipated that a future chairman of a once revered independent safety regulator 
would subvert the Nation’s Nuclear Waste Law and resign from the Commission in disgrace.  
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Yet, as documented in the recent ruling of the second highest Court in the land, this is precisely 
what has transpired.  Surely, now, the Commission must, at a minimum, consider whether, in 
the absence of an Executive Branch willing to carry out a Nuclear Waste Law enacted by the 
U.S. Congress, there can exist any confidence that this or any other statutorily mandated path 
to a repository disposal solution, will, in fact, be realized.  Therefore, because of these 
developments, the Commission should acknowledge that while it has solid confidence in the 
technical feasibility of deep repository disposal there exist little or no grounds for confidence in 
the social and political process necessary for it to be realized, pending new, comprehensive 
action by the Congress.  

The Commission should acknowledge that there no longer exists a reliable basis for Waste 
Confidence. Such a bold declaration would not only be honest, it would also forthrightly address 
the fundamental question undergirding the original purpose of the Waste Confidence Policy.   
As I stated earlier, confidence in the technical feasibility of disposal has increased, but the 
governmental and societal structures upon which Americans (including Commissioners) must 
rely for implementing nuclear waste disposal policy under existing law are in turmoil.  Failing to 
acknowledge that reality, while at the same time doing everything possible to assert a ‘false 
confidence’ to justify the authorization of more and more waste generation, clearly harms NRC’s 
reputation as an independent safety authority.  Many may conclude that NRC cares more about 
the economic viability of its licensees than it does about protection of public health and safety or 
sound national energy and waste policy.  Recognizing the all too obvious lack of Waste 
Confidence provides the Commission an opportunity to submit a legislative proposal to amend 
or replace the Nuclear Waste Policy Act. I respectfully and earnestly urge the Commission to 
reassert its role as a truly independent safety authority for the Nation and do just that. 

 

Answers to specific requests for comment: 

Issue 1: 

I do not agree that NRC should remove discussion and time estimates for repository availability. 

Issue 2: 

I do not agree that NRC should remove discussion of the safety of continued spent fuel storage 
from the rule. 

Issue 3: 

I do not believe that the understanding of the public would be enhanced by the proposed 
“streamlining.”  Further, more plain language explanation may be warranted, but assuming that 
because “it’s in the GEIS, it doesn’t need to be in the SOC for the rule” is not appropriate. 

Issue 4: 

For reasons discussed in my specific comments, I strenuously object to changing the title of the 
rule. 
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Plain Language: 

I have long advocated for NRC to embrace the use of plain language in its regulatory products. I 
worked very hard to that end while employed at the NRC.  This proposal is a credible effort in 
that direction.  I strongly support any and all efforts on the part of NRC to communicate with the 
public, the regulated community and the U.S. Congress in plain language. 

 

  

 


