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 Petitioners have filed a Motion for Summary Reversal of a decision by 

Allison M. Macfarlane, Chairman of the U.S. Nuclear Regulatory Commission 

(“NRC” or “Commission”), declining to recuse herself from the adjudicatory 

proceedings related to the Yucca Mountain license application process.  This Court 

has already declined to grant Petitioners’ requests for (1) a writ of mandamus, (2) a 

preliminary injunction, and (3) expedited treatment and has ordered the case to 

proceed as a petition for review.  Petitioners now argue that the merits of their 

claim are “so clear” as to obviate the need for further proceedings and, once again, 

ask this Court to grant relief on an expedited basis, summarily reverse the 

Chairman’s decision, and disqualify her from any further participation in the 

Yucca Mountain adjudicatory proceeding.  But they rely on (and improperly 

incorporate) the very same motion papers that this Court previously found 

insufficient to establish their right to immediate relief.  Their arguments are not 

suitable for summary reversal and their motion should be denied.   

BACKGROUND 

 On August 13, 2013, this Court issued a writ of mandamus directing the 

NRC to resume reviewing an application submitted by the U.S. Department of 

Energy (“DOE”) to construct the Yucca Mountain facility.  In re Aiken County, 

725 F.3d 255 (D.C. Cir. 2013) (“Aiken County II”).  Petitioners (who have been 

admitted to the NRC’s Yucca Mountain adjudicatory proceeding and who were 
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among the Petitioners in Aiken County II) filed a motion seeking the Chairman’s 

recusal from the resumed proceeding.  The Chairman denied the recusal motion, 

see Exhibit 1, and Petitioners filed this lawsuit. 

 Petitioners originally styled this action as a petition for expedited review or, 

in the alternative, as a petition for writ of mandamus.  See Petition at 5-6 (invoking 

Section 119 of the Nuclear Waste Policy Act and citing this Court’s authority to 

issue writs of mandamus in cases where it has jurisdiction).  They also sought a 

preliminary injunction to prevent the Chairman from taking any action related to 

the proceeding until this Court ruled on the petition.  NRC responded, asserting 

both that any arguments that the Chairman was required to recuse herself were 

properly brought after a final decision in the proceeding and that Petitioners had 

not demonstrated that the Chairman should be recused in this matter.  

 After expedited briefing, this Court: (1) denied the petitioners for a writ of 

mandamus (noting that Petitioners had “not shown a ‘clear and indisputable right’ 

to mandamus relief” and that mandamus was warranted only in the absence of 

other adequate remedies); (2) denied the motion for a preliminary injunction 

(noting that Petitioners had ‘not satisfied the stringent requirements for injunctive 

relief”); and (3) deferred the request for expedited treatment.  See Order in this 

Docket (Oct. 22, 2013), Exhibit 2.1  This Court then issued an order governing 

                                                
1 Judge Henderson would have granted the motion for expedited treatment.   
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review of the filing as a petition for review under Section 119(a)(1)(A) of the 

Nuclear Waste Policy Act, 42 U.S.C. § 10139(a)(1)(A) directing, inter alia, that 

the parties file any dispositive motions by December 6, 2013.2  Petitioners filed 

this motion on December 5, 2013, and Respondents now oppose the motion.   

STANDARD FOR GRANT OF SUMMARY REVERSAL 

 This Court’s Handbook states that: 

Summary reversal is rarely granted and is appropriate only where the 
merits are “‘so clear, plenary briefing, oral argument, and the 
traditional collegiality of the decisional process would not affect [the 
Court's] decision.’”  
 

D.C. Circuit Handbook of Practice and Internal Procedures (Nov. 2013 online 

edition) (“Handbook”) at 35-36 (citation omitted).  A party seeking summary 

disposition must show that “the merits of his case are so clear that expedited action 

is justified” and that “no benefit will be gained from further briefing and argument 

of the issues presented.”  Taxpayers Watchdog, Inc. v. Stanley, 819 F.2d 294, 297–

98 (D.C. Cir. 1987).  The “standard for obtaining a summary reversal of a lower 

court’s judgment is strenuous.”  United States v. Brookins, 345 F.3d 231, 237 n.6 

(4th Cir. 2003).  Summary reversal “does not decide any new or unanswered 

question of law, but simply corrects a lower court’s demonstrably erroneous 

application of federal law.”  Maryland v. Dyson, 527 U.S. 465, 466 n.1 (1999) 

                                                
2 Respondents filed a motion on December 3, 2013, asserting that this Court lacks 
jurisdiction over the petition for review in the absence of a final order. 
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(emphasis added).  Petitioners’ motion ignores this standard and does not meet the 

high threshold required for a grant of summary reversal.  It also ignores the fact 

that this Court has already expressly rejected the underlying premise of their 

motion – that they have demonstrated a “clear” right to relief.  

ARGUMENT 

I.  This Petition for Review Is Not Properly Resolved By Summary Disposition 

 1.  Initially, this Court has repeatedly held that litigants cannot “incorporate” 

prior pleadings in an attempt to avoid the page limits imposed by the Federal Rules 

– especially when they failed to seek an extension of the page limits.  E.g., Davis v. 

PBGC, 734 F.3d 1161, 1166-67 (D.C. Cir. 2013); see also Handbook at 28 (“All 

legal arguments must be presented in the body of the motion; a separate brief or 

memorandum supporting or responding to a motion may not be filed.”).  Here, 

Petitioners repeatedly rely on the previous filings in this case to avoid the page 

limits (i.e., 20 pages) imposed by Rule 27(d)(2) of the Federal Rules of Appellate 

Procedure; yet they never sought an extension of page limits from this Court.  They 

should not now be allowed to ignore the Federal Rules.   

 Petitioners emphasize from the outset that this Court must read the prior 

pleadings in this case to reach a decision.  E.g., Motion at 2 (“The pleadings of 

Petitioners and Respondents, and attachments thereto, comprise a basis adequate to 

allow the Court to give ‘the fullest consideration necessary to a just determination’ 

USCA Case #13-1260      Document #1471183            Filed: 12/18/2013      Page 5 of 23

(Page 5 of Total)



5 
 

without further briefing or oral argument.”); id. at 7-8 (“The parties have fully 

briefed the weight and importance of the undisputed facts … [and listing the 

pleadings already filed in this case.]”).  Petitioners then buttress their arguments 

with frequent citations to those pleadings.  See, e.g., id. at 4 n.5 (“Petitioners [sic] 

detailed analysis of this issue is found in Petition at 17-21; id. at Ex. B, pp.4-7; 

Reply at 3-4.”); id. at 4-5 n.6 (“Petitioners [sic] detailed analysis of this issue is 

found in Petition at 17-21; id. at Ex. B, pp. 4-7; Reply at 3-4.”); id. at 5 n.7 

(“Petitioners [sic] detailed analysis found in Petition at 21-23; id. at Ex. B, pp. 8-

10; Reply at 5-6.”); id. at n.8 (“Petitioners [sic] detailed analysis of this issue is 

found in Petition at 18, 23; id. at Ex. B, pp. 9-10.”); id. at 6 n.12 (“Reply at 2-7”); 

id. at 7 n. 15 (“See detailed analysis of this issue in Petitioners’ Reply at 3-5”).   

 Simply put, Petitioners have not presented – and cannot present – a cogent 

argument supporting summary reversal in the space allocated by the Federal Rules 

to that purpose (20 pages).  Instead, they “incorporate by reference” their prior 

pleadings in violation of both this Court’s Handbook and the rule set forth in Davis 

in order to make their arguments.  Thus, they clearly fail to meet the Handbook’s 

requirement that “[a]ll legal arguments must be presented in the body of the 

motion.”   

 2.  Petitioners’ extensive reliance on the arguments presented in the 

additional pleadings illustrates the fundamental infirmity of their motion: this case 
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is not suitable for summary reversal because the issues involved are too complex to 

be resolved without a full treatment by this Court.  Summary reversal is – by 

definition – a “summary” proceeding.  It is only appropriate when the decision 

challenged is so clearly erroneous that the issue can be decided without resort to 

full briefing.  But here, as we noted above, Petitioners have not made and cannot 

make their argument within the bounds set by the Federal Rules and this Court’s 

guidelines, i.e., the 20-page limit for motions.  Thus, because Petitioners have 

failed to show that the Chairman’s recusal decision is a “demonstrably erroneous” 

application of the law, Maryland v. Dyson, that issue deserves full briefing and oral 

argument under this Court’s normal procedures.     

 3.  Furthermore, Petitioners ask this Court to review and accept arguments it 

has already expressly rejected.  As noted above, Petitioners have already asked this 

Court to grant expedited relief in the earlier phase of this case when they sought (1) 

a writ of mandamus, (2) a preliminary injunction, and (3) expedited treatment.  

And this Court declined to grant any of these requests.  See Exhibit 2.  Simply put, 

this Court has already reviewed and rejected Petitioners’ arguments that they are 

“clearly” entitled to relief.    

 Petitioners’ motion seeks the recusal or disqualification of the chairman of a 

federal agency, who was confirmed with the unanimous consent of the U.S. Senate 

after providing assurances of her objectivity on this very issue, on an expedited 
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basis with only truncated briefing and no oral argument.  Action of the type 

requested is extraordinary and should only be taken in extreme situations.  Given 

that this Court has already found that the same evidence presented by Petitioners 

was insufficient to necessitate the Chairman’s removal when it previously declined 

to afford Petitioners mandamus or injunctive relief, it is hard to see how granting 

this new request for “expedited” treatment would be appropriate.    

 4.  Additionally, Petitioners’ Motion makes arguments not raised in their 

motion before the Chairman and relies on documents that are not part of the record 

on review.  For example, Petitioners complain (Motion at 3) that she “reiterated her 

analysis and criticisms of Yucca Mountain in 2010” in a meeting of the Blue 

Ribbon Commission.   They also challenge a statement she made in a 2012 

appearance before Congress where she stated that “I believe all of the analyses that 

I have done [relating to Yucca Mountain] are technically defensible[.]”  Motion at 

6.  Petitioners cite this statement as evidence that this Court should “disqualify [the 

Chairman] as a neutral adjudicator of the license application.” Id.     

 But Petitioners never submitted these two statements to the Chairman for her 

response as part of the Motion for Recusal/Disqualification.  Thus, she never had a 

chance to respond to them in her decision.  Accordingly, Petitioners failed to 

exhaust their administrative remedies with regard to these statements and they are 

not properly before this Court now.  Boivin v. U.S. Airways, 446 F.3d 148, 155 
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(D.C. Cir. 2006).  This failure is of particular significance because the case is, at 

this point, a petition for review of the Chairman’s decision and not, as Petitioners 

would have it, yet another opportunity for them to introduce new evidence.   

 In any event, without waiving the objection above, there is a simple response 

to the Chairman’s statement about her work: the Chairman performed academic 

studies in the past that were in her estimation scientifically sound.  The Chairman’s 

statement is not surprising nor is it indicative of an “irrevocably closed mind” that 

would justify her recusal.  Instead, she simply expressed her confidence in the 

work she performed based on the evidence before her at the time.  It in no way 

suggests that she is incapable of assessing a new and different record that might 

ultimately come before her in the future.   

 Likewise, Petitioners attempt to compare the Chairman’s prior statements 

with (1) positions taken by DOE in its application for a license to construct the 

Yucca Mountain facility, and (2) positions taken by Nevada in challenging the 

Application.  E.g., Motion at 4-5.  We will address the merits of those allegations 

infra; we note here that (1) Petitioners did not raise this issue in their motion before 

the Chairman, and (2) Petitioners cite to the DOE application on several occasions 

without providing a copy of the relevant portions.  Petitioners even fail to identify 
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which page of 8,600 page application3 supports their position.  It is highly irregular 

– not to mention unfair – to require this Court and the Respondents to search the 

entire document for a “needle in a haystack,” or to require the Respondents to 

respond to oversimplifications of a vastly complicated document.  And Petitioners’ 

omission of this necessary detail is yet another example of why this case deserves 

normal briefing and oral argument.  

 5.  Petitioners also provide no reason for this Court to consider the petition 

for review on a summary basis.  The Chairman will only be required to adjudicate 

a fact in dispute, such as whether DOE’s Total System Performance Assessment 

(“TSPA”) models have failed to analyze or have improperly analyzed a particular 

“feature, event or process” (“FEP”), if a Licensing Board decision reaches the 

Commission on appeal.  But that event will not occur for some time – and in no 

event before this case can be heard after full briefing.   

 6.  Respondents have raised a significant issue regarding whether this Court 

has jurisdiction over this matter as a petition for review under the Nuclear Waste 

Policy Act.  See Respondents’ Motion to Dismiss (Dec. 3, 2013).  Petitioners’ 

primary response to this argument is that the Court has jurisdiction because the 

Chairman’s conduct constitutes a “clear violation of the law.”  Motion at 15.  But 

                                                
3 See http://www.doe.gov/sites/prod/files/em/Dyer-IdahoHLWCorporateBoard-7-
24-08.pdf at 7.   
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in addition to being conclusory and incorrect, Petitioners’ argument fails to address 

the point that we make in our motion to dismiss – that the Court’s jurisdiction to 

correct “clear violations of law” is through the vehicle of mandamus, and that the 

Court has already denied Petitioners’ request for mandamus relief.  Petitioners are 

not entitled to summary reversal when they have not – and cannot – explain why 

this Court has jurisdiction over what remains of this case in the first instance.   

 7.  In sum, there is no reason for this Court to take this case up on an 

expedited basis without full briefing and oral argument.  Petitioners’ submission 

violates this Court’s guidelines and standards by incorporating whole sections of 

prior pleadings by reference, and the submission clearly demonstrates that more 

than 20 pages must be devoted to explaining the disputed issues in this case.  

Furthermore, this Court has already rejected one request for expedited 

consideration of this case based on these same arguments; it should not grant this 

one when it merely recycles the same arguments and does not even comply with 

the applicable Federal Rules.  In addition, Respondents have raised a significant 

jurisdictional issue that this Court must decide before reaching this motion for 

summary reversal.  Finally, there is no reason for expedited treatment in this case 

because no adjudicatory issues in the Yucca Mountain licensing proceeding will be 

placed before the Commission for decision before the Court has an opportunity to 

act on a regular schedule.   

USCA Case #13-1260      Document #1471183            Filed: 12/18/2013      Page 11 of 23

(Page 11 of Total)



11 
 

II.  Petitioners Have Failed to Demonstrate That the Chairman 
Abused Her Discretion in Declining to Recuse Herself  

 
 As discussed above, we do not believe that Petitioners’ argument is properly 

considered as part of a motion for summary reversal because the issues are 

sufficiently complex to warrant full briefing in accordance with this Court’s 

normal procedures.  However, we set forth below the “highlights” of the points we 

would expect to make in a formal brief supporting the argument that the Chairman 

did not abuse her discretion in denying the motion for her recusal.  

 A.  Standard of Review 

 1.  Agency recusal decisions are reviewed under an abuse-of-discretion 

standard.  See, e.g., NIRS v. NRC, 509 F.3d 562, 571 (D.C. Cir. 2007).  But this is 

only one aspect of the deferential nature of the review required. Courts should 

“tread lightly when presented with this kind of challenge,” id., largely because 

administrative adjudicators – like federal judges – are presumed to be objective, 

and are allowed to have opinions (even strong ones) with respect to disputed 

issues.  See, e.g., United Steelworkers of America v. Marshall, 647 F.2d 1189, 

1209 (D.C. Cir. 1980) (citing Hortonville Joint School Dist. No. 1 v. Hortonville 

Educ. Ass’n, 426 U.S. 482, 493 (1976) and United States v. Morgan, 313 U.S. 409, 

421 (1941)).  This Court will set aside a Commissioner’s “decision not to recuse 

[herself] from [her] duties ‘only where [s]he has “‘demonstrably made up [her] 

mind about important and specific factual questions and [is] impervious to contrary 
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evidence.’” Metropolitan Council of NAACP Branches v. FCC, 46 F.3d 1154, 

1164-65 (D.C. Cir. 1995) (quoting United Steelworkers, 647 F.2d at 1209).   

 2.  Petitioners seek recusal pursuant to 28 U.S.C. § 455, which by is terms 

governs judicial conduct.  28 U.S.C. § 455(a) provides that an adjudicator “shall 

disqualify himself in any proceeding in which his impartiality might reasonably be 

questioned.”  28 U.S.C. § 455(b)(1) provides for disqualification where the 

adjudicator “has a personal bias or prejudice concerning a party, or personal 

knowledge of disputed evidentiary facts concerning the proceedings.”4  Requests 

for recusal of NRC Commissioners based on extrajudicial knowledge are governed 

by Joseph J. Macktal, 30 NRC 85, 91 (1989) (to be disqualifying, alleged bias 

must stem from an extrajudicial source and result in an opinion on the merits on 

some basis other than what the judge has learned from participation in the case).  

 B.  The Chairman Has Not Prejudged the Facts of This Case 

 1.  Initially, we attempt to provide context for what is at issue in this case. 

From the late 1990s until the mid-2000s, Chairman Macfarlane performed research 

in an academic capacity related to a repository for high-level waste.  In that 

                                                
4 Petitioners state they seek the Chairman’s recusal under Section 455(a), Motion 
at 1, but also claim that they “do not abandon” their claim for recusal under the 
“extrajudicial knowledge” prong of Section 455(b)(1).  Id. n.1.  Given that most of 
Petitioners’ allegations appear to be claims of “extrajudicial knowledge,” and that 
the reason underlying Petitioners’ contention that the Chairman’s impartiality 
might be questioned is her prior involvement with matters related to Yucca 
Mountain, we address both issues.      
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process, she reviewed preliminary documents describing the various options for 

constructing and licensing the Yucca Mountain facility.  Based on her analysis, she 

made several statements (now challenged by Petitioners) expressing concern about 

various aspects of an underground repository, including the use of the TSPA as a 

tool to predict conditions that may develop over time and her concerns that the 

TSPA might not account for all FEPs.  As she explained at the time, she did not 

state that she was unalterably opposed to the construction of a repository at Yucca 

Mountain – she simply expressed concerns, with the goal of fostering a robust 

debate within the scientific community – about these important issues.    

 To be sure, DOE did not share, at least to the same extent, her concerns.  

Instead, DOE developed an application that relies upon the TSPA, and both the 

NRC and EPA have adopted regulations requiring use of this type of modeling to 

predict future conditions.  Sitting as an adjudicator, however, the Chairman cannot 

change those regulations and cannot second-guess Congress’s selection of Yucca 

Mountain as the site to be pursued for a repository.  Instead, her responsibility, as it 

relates to the adjudication, is simply to determine, as a member of a five-member 

body in an appellate capacity, whether the NRC’s Atomic Safety and Licensing 

Board has committed error in rendering a decision on DOE’s application.  By 

taking her oath of office, she has agreed to call “balls and strikes” as issues are 

presented to her.  As we explain below, and as we intend to explain in full detail 
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when the issue is properly presented to the Court, Petitioners’ complaints that the 

Chairman will not be able to perform these functions in an objective, impartial 

manner are simply unfounded.   

 2.  The mere fact that the Chairman has gained knowledge or developed 

opinions on issues related to Yucca Mountain in general does not give rise to the 

inference that she has an unalterably closed mind on the licensing proceeding.  

And, given the presumption of good faith that must be afforded to her, there is no 

reason to doubt the Chairman’s pledge – both to Congress and in her written 

decision denying Petitioners’ motion for recusal – to consider the Yucca Mountain 

license application objectively and based upon the record before her.  See, e.g., 

FTC v. Cement Institute, 333 U.S. 683, 700-01 (1948) (assuming that some FTC 

members had previously concluded that certain conduct constituted price-fixing, 

the fact that “the Commission had entertained such views as the result of its prior 

ex parte investigations did not necessarily mean that the minds of its members 

were irrevocably closed on the subject”) (emphasis added).  

 The holding in Cement Institute comports with a long line of judicial 

authority (which Petitioners fail to account for, despite their assertion that the 

merits of their claim are “clear”) holding that mere knowledge of the subject matter 

or prior expression of a general opinion is not grounds for disqualification.  For 

example, in his seminal opinion denying a motion for disqualification, Justice 
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Rehnquist pointed out that Justice Black, who introduced the Fair Labor Standards 

Act as a Senator and also presided over hearings on the Act, participated in the 

case reviewing the Act’s constitutionality. See Laird v. Tatum, 409 U.S. 824, 831 

(1972).  Justice Rehnquist then reviewed the actions of several justices including 

Justices Frankfurter and Jackson and Chief Justices Vinson and Hughes, and 

concluded that making general statements of policy and position do not disqualify 

a Justice from participating in a case involving that area of the law.  Id. at 831-33.  

 Similarly, this Court (while denying a recusal motion) noted that Justice 

Breyer participated in a case reviewing the constitutionality of the Sentencing 

Guidelines after serving on the Sentencing Commission that helped draft the 

guidelines.  Baker & Hostetler v. Department of Commerce, 471 F.3d 1355, 1358 

(D.C. Cir. 2006) (Kavanaugh, J.); see also National Rifle Ass’n v. City of Evanston, 

No. 08 C 3693, 2008 WL 3978293 (N.D. Ill. 2008) (judge who had written an 

article on federal gun control legislation denied request for recusal); Carter v. West 

Publ’g Co., No. 99–11959–EE, 1999 WL 994997 at *9 (11th Cir. 1999) (“Courts 

have uniformly rejected the notion that a judge’s previous advocacy for a legal, 

constitutional, or policy position is a bar to adjudicating a case, even when that 

position is directly implicated before the Court.”).   

 3.  Petitioners challenge several of the Chairman’s prior statements in their 

current motion that they raised in their original recusal motion before her as 
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“evidence” that she has prejudged the facts of the Yucca Mountain proceeding.  

We review Petitioners’ more prominent assertions seriatim.   

 First, Petitioners claim that the Chairman “co-authored a book published in 

2006 criticizing the scientific and technical adequacy” of the DOE application.  

Motion at 3.  In fact, the Chairman was co-editor of a book, Uncertainty 

Underground (MIT Press, 2006) (excerpt attached as Exhibit 3), that collected a 

number of articles about Yucca Mountain from several differing viewpoints, 

including authors who were outspoken in their support for the project.  The 

Chairman co-authored an article in the book that questioned several aspects of the 

proposed application, including the use of performance assessment modeling to 

predict future conditions.  But she explicitly stated that that she was “not trying to 

suggest abandoning Yucca Mountain and going back to the drawing board.” 

Exhibit 3 at 406 (emphasis added); see also id. at x (Preface) (“This book is not a 

judgment of the suitability of Yucca Mountain as a repository for spent nuclear 

fuel and high-level nuclear waste.  We leave that judgment to the reader.”) 

(emphasis added).5  Thus, this book is clearly not evidence that the Chairman has 

an “irrevocably closed mind” with respect to the Yucca Mountain application.  

 Second, Petitioners claim that the Chairman, in both her book and in her 

2006 testimony before Congress, criticized the TSPA models used to analyze the 
                                                
5 Petitioners cite Exhibit D submitted with their petition.  See Motion at 3.  But this 
document does not include these statements.  Exhibit 3 to this pleading does.   
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FEPs at the proposed repository.  Petitioners claim that the TSPA is “the very heart 

of the DOE license application,” Motion at 3, implying that any criticism of that 

aspect of the application is disqualifying.  But the question of whether to use the 

TSPA is no longer on the table – that issue has been decided in the affirmative and 

both the NRC and the Environmental Protection Agency (EPA) have adopted 

regulations requiring its use.  See 10 C.F.R. § 63.102(j) (NRC regulations); 40 

C.F.R. § 197.20 (EPA regulations).   

 A party in an NRC proceeding cannot file a “contention,” i.e., a “claim,” 

challenging a regulation.  See 10 C.F.R. § 2.335.  Thus, the Chairman’s sole 

adjudicatory responsibility is to determine – on the record – whether the DOE 

application satisfies the NRC’s regulations.  As a consequence, her expressions of 

views about a policy – specifically, her view that the modeling required by 

regulation may not yield a reliable outcome – have no bearing upon her ability to 

judge arguments that could conceivably come before her in an adjudicatory 

capacity.  Her policy views about the TSPA are no more disqualifying than a 

judge’s views about the efficacy of the Sherman Act, expressed as a law professor, 

would preclude the judge from applying the Act fairly to the facts of an antitrust 

case before him.  Chairman Macfarlane is capable of calling “balls and strikes” 

objectively, and the fact that she has previously suggested, as a policy matter, that 

they might be better ways to define the strike zone does not alter this conclusion.   
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 Next, Petitioners raise the Chairman’s statement that the Yucca Mountain 

site was “unsuitable” for a repository based on her statement that the region is 

seismically and volcanically active in a 2009 interview.  Motion at 3; see also 

Motion at 11.  But Petitioners themselves submitted testimony by the Chairman 

that two earthquakes have occurred within twelve miles of Yucca Mountain since 

1992 and that the region had been affected by volcanoes as recently as 80,000 

years ago.6  Petitioners never suggest that this testimony is false; instead, they 

simply imply that the fact she is aware of the information renders her biased.  We 

are not aware of any authority that awareness of historical and scientific facts 

within a person’s area of expertise – and within the public domain – is grounds for 

disqualification; if it were, no individual with expertise could ever serve as a 

member – much less as the head – of an administrative agency.   

 And it is beyond dispute that the Chairman has not – and will not – be called 

upon to decide in the context of this licensing proceeding whether a site other than 

Yucca is an appropriate or more suitable for a high-level waste repository.  

Congress removed that decision from her – and anyone else – when it designated 

Yucca Mountain as the sole site for a repository.  Thus, this issue is not – and can 

never be – the subject of an admissible contention in this proceeding.  Her opinion 

that another site might have been more appropriate in no way prevents her from 

                                                
6 See Petitioners’ Exhibit E submitted with the Petition, at 3-4.   
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judging the issues that could come before her as a member of the Commission 

regarding this site – i.e., whether the DOE application satisfies the relevant NRC 

criteria for construction of a repository.   

 Finally, Petitioners create a “table” comparing the Chairman’s supposed 

views on various Yucca-related “issues” to both (1) the final DOE application, and 

(2) the position of the State of Nevada, which is challenging the application.  

Motion at 4-5.  But as noted earlier, Petitioners cite the 8,600 page application 

without providing either this Court or Respondents a copy of the applicable 

portions of the application for comparison of the “supposed” positions of the 

Chairman or DOE.  Likewise, they do not provide any documents detailing the 

supposed “Nevada position.”  Given those omissions, this Court should not accept 

Petitioners’ unsupported, generalized statements of the positions of the various 

parties at face value.  We further note that, as she explained in denying the recusal 

motion, the Chairman has never even seen the DOE application.  See Exhibit 1 at 

7.  The idea that she has somehow prejudged it is obviously incorrect.   

 Moreover, Petitioners’ implication that the Chairman and Nevada are in 

“agreement” on contentions is simply wrong.  For example, Nevada has filed 

contentions related to the license application that assert that certain particular 

FEPs should have been incorporated into the TSPA model.  See, e.g., Nevada 

Safety Contention 122 (contention raised by Nevada challenging failure to include 
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analysis of “drift degradation” FEP), attached as Exhibit 4.  But nothing that the 

Chairman has said or written in any way suggests that she believes that any 

particular FEP has been “improperly” excluded.  And nothing in her statements 

indicates that she is not capable of objectively assessing a contention by Nevada 

(or any other party to the proceeding) that a specific FEP has been improperly 

excluded or included or improperly assessed.  Instead, her statements merely 

reflect a policy (i.e., general or generic) view of a potential pitfall in using TSPA 

modeling; they do not overcome the presumption that she is capable of fairly and 

objectively reviewing the Licensing Board’s resolution of contentions.7 

CONCLUSION 

 For the foregoing reasons, this Court should deny Petitioners’ motion.  

                                                
7 Petitioners complain (Motion at 9) about the use of the word “policy” to describe 
the Chairman’s expressed views.  But that word is appropriate.  The Chairman 
expressed views about the general principles initially proposed by DOE when it 
considered ways to develop the Yucca Mountain application.  Thus, she expressed 
views about DOE’s policy in preparing the application.  She has never expressed 
any views about whether any specific portion of the now-completed application 
satisfies the applicable NRC regulations.  And that is the matter that could be 
pending before her at some point in the future and the matter to which any recusal 
motion actually should be addressed.     
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       Respectfully submitted, 
 
 

       __s/Andrew P. Averbach__ 
       ANDREW P. AVERBACH 
       Solicitor 
 
 
       __s/Jeremy M. Suttenberg__ 
       JEREMY M. SUTTENBERG 
       Attorney 
 
 
       __s/Charles E. Mullins__ 
       CHARLES E. MULLINS 
       Senior Attorney 
       Office of the General Counsel 
       U.S. Nuclear Regulatory Commission 
       11555 Rockville Pike 
       Rockville, Maryland 20852 
       (301) 415-1618 
       charles.mullins@nrc.gov 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
 

CHAIRMAN: 
 Allison M. Macfarlane 
 
 ) 
In the Matter of ) 
 ) 
U.S. DEPARTMENT OF ENERGY ) Docket No. 63-001-HLW 
 ) 
(High-Level Waste Repository) ) 
 ) 
 
 

DECISION ON THE MOTION OF NYE COUNTY, NEVADA, FOR 
RECUSAL/DISQUALIFICATION OF NRC CHAIRMAN ALLISON M. MACFARLANE 

 
Introduction 

 
Nye County, Nevada, filed a motion on August 23, 2013, requesting that I recuse myself 

and be disqualified from any participation in the above-captioned proceeding, which involves the 

Department of Energy’s (DOE) license application for a geologic repository at Yucca Mountain 

in Nevada.1  The State of Nevada filed an answer opposing the Motion for Recusal,2 and Nye 

County requested an opportunity to reply to Nevada’s answer.3  Although I do not find that Nye 

County has demonstrated compelling circumstances or that Nye County could not reasonably 

have anticipated Nevada’s arguments, as a matter of discretion, I allow Nye County leave to file 

                                                 
1 Nye County’s Motion for Recusal/Disqualification of NRC [Chairman] Allison M. Macfarlane 
and Points and Authorities in Support of Motion (Aug. 23, 2013) (Motion for Recusal), at 1. The 
State of South Carolina, Aiken County, South Carolina, and the National Association of 
Regulatory Utilities Commissioners joined in this motion. 
   
2 State of Nevada Answer in Opposition to Nye County’s Motion for Recusal/Disqualification of 
Chairman Macfarlane (Aug. 30, 2013). 
 
3 Nye County’s Request for Leave to File Reply to State of Nevada’s Answer in Opposition to 
Nye County’s Motion for Recusal/Disqualification of Chairman Macfarlane (Sept. 5, 2013); Nye 
County’s Reply to State of Nevada’s Answer in Opposition to Nye County’s Motion for 
Recusal/Disqualification of Chairman Macfarlane (Sept. 5, 2013) (Reply). 
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its reply. 4   I have considered all of these pleadings in reaching my decision to deny Nye 

County’s Motion for Recusal.  

Nye County has raised several concerns about my ability to be objective and fair in this 

adjudicatory proceeding, and I appreciate the opportunity to address these concerns.  One of 

my most important duties as a member of the Commission is to ensure that our adjudicatory 

process is conducted fairly and impartially, and I am fully committed to fulfilling that duty – I owe 

the public no less. 

Nye County’s Motion for Recusal is premised upon the mistaken notion that I have 

somehow prejudged DOE’s license application.   I can state without hesitation that I have not 

prejudged the technical, policy, or legal issues in this adjudicatory proceeding, and that my 

expertise will enhance the Commission’s deliberations and decision-making.  In fact, I have not 

looked at the Department of Energy’s (DOE) license application, the Nuclear Regulatory 

Commission (NRC) staff’s safety or environmental reviews, or considered how to apply the law 

or NRC regulations to determine the adequacy of the application, and I have not made up my 

mind on any of the issues raised by the application.     

In the United States, the regulatory process contemplates that people with expertise will 

lead regulatory commissions.  These agencies exist to bring their independent technical 

expertise to bear on issues within their jurisdiction.  Those who have been selected to serve on 

the Nuclear Regulatory Commission have relevant expertise in the field of nuclear energy.  

Some gained that experience in the Nuclear Navy, some have addressed nuclear issues in 

service to the Congress, and some have been professors of nuclear engineering.  It is to be 

expected that Commissioners’ technical backgrounds will inform, in part, their decision-making.   

                                                 
4 Under the NRC’s rules of practice, a moving party “has no right to reply, except as permitted 
by the Secretary, the Assistant Secretary, or the presiding officer.”  See 10 C.F.R. §§ 2.323(c), 
2.1000.  “Permission may be granted only in compelling circumstances, such as where the 
moving party demonstrates that it could not reasonably have anticipated the arguments to which 
it wishes to reply.”  10 C.F.R. § 2.323(c). 
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Nye County’s motion confuses scientific and academic research and writing with 

regulatory decision-making in contested proceedings on licensing applications.  In the former, 

an academic or scientist attempts to put before the reader the complexities and uncertainties 

surrounding an issue in order to invite debate and further scientific research.  In reaching a 

licensing decision, however, the Commission is required to review all the positions advanced by 

the parties and determine whether the application satisfies regulatory requirements. As to the 

sufficiency of this license application, I can state unequivocally that I have not reached any 

conclusions, and I have an open mind.  I will address the legal arguments Nye County raises 

below. 

Background 

In 2008, the DOE filed an application seeking authorization from the NRC to construct a 

geologic repository for the storage of high-level nuclear waste at Yucca Mountain, Nevada.5  In 

September 2008, the NRC accepted the application for docketing, and in October 2008 the 

Commission published a Federal Register notice offering members of the public an opportunity 

to request a hearing.6  Several interested parties, including Nye County, requested and were 

granted a hearing in this matter.7  The NRC staff initiated a comprehensive technical review of 

the application and issued one volume of its Safety Evaluation Report (SER), but has not 

completed or issued the remaining four volumes of the SER.8 

                                                 
5 See Department of Energy; Notice of Acceptance for Docketing of a License Application for 
Authority to Construct a Geologic Repository at a Geologic Repository Operations Area at 
Yucca Mountain, NV, 73 Fed. Reg. 53,284, 53,284 (Sept. 15, 2008). 
 
6 Id.; U.S. Department of Energy (High Level Waste Repository); Notice of Hearing and 
Opportunity to Petition for Leave to Intervene on an Application for Authority to Construct a 
Geologic Repository at a Geologic Repository Operations Area at Yucca Mountain. 73 Fed. 
Reg. 63,029 (Oct. 22, 2008) 
 
7 LBP-09-06, 69 NRC 367, 377-78 (2009).  
 
8 Hearing on the Re-nomination of Allison Macfarlane to be a Member of the Nuclear Regulatory 
Commission Before the S. Comm. on Environment and Public Works, 113th Cong. 
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In 2010, the DOE filed a motion to withdraw its application, which the NRC Atomic 

Safety and Licensing Board (ASLB) ultimately denied.9  In 2011, the Commission directed the 

staff and the ASLB to conduct an orderly closing of the technical review and adjudicatory 

proceeding.10   

The States of South Carolina and Washington, as well as interested parties within those 

states, sought a writ of mandamus requiring the NRC to complete its review of the DOE 

application.11  On August 13, 2013, the United States Court of Appeals for the D.C. Circuit 

granted the writ of mandamus and ordered the NRC to “promptly continue with the legally 

mandated licensing process” for the DOE’s Yucca Mountain application.12  Nye County filed its 

motion requesting my recusal on August 23, 2013. 

 

Discussion 

As part of my academic work, I co-edited a book entitled, Uncertainty Underground: 

Yucca Mountain and the Nation’s High-Level Nuclear Waste, which was published in 2006.13  In 

2003 and 2006, I also testified before Congress on the topic.14  Nye County uses my past 

                                                                                                                                                          
(May 24, 2013) (Responses by Allison Macfarlane to Additional Questions from Senator Vitter) 
(unofficial transcript). 
 
9 U.S. Department of Energy’s Motion to Withdraw (March 3, 2010); U.S. Department of Energy 
(High Level Waste Repository), LBP-10-11, 71 NRC 609 (2010). 
 
10 CLI-11-07, 73 NRC 212 (2011). 
 
11 In re Aiken County, et al., No. 11-1271 (D.C. Cir. Aug. 13, 2013) (slip op. at 4). 
 
12 Id. (slip op. at 22.). 
 
13 Motion for Recusal at 3, 5, 6, 8, 9, 11 (citing UNCERTAINTY UNDERGROUND: YUCCA 
MOUNTAIN AND THE NATION’S HIGH LEVEL WASTE (Allison M. Macfarlane & Rodney C. 
Ewing eds., The MIT Press 2006)). 
 
14 Status of the Yucca Mountain Project: Hearing Before the S. Comm. on Environment and 
Public Works, 109th Cong. 32 (March 1, 2006) (Statement of Allison Macfarlane, Research 
Associate, Program in Science, Technology and Society, Massachusetts Institute of 
Technology) (unofficial transcript); Oversight of Department of Energy Activities at the Yucca 
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academic work, Congressional testimony, and a quote in an article dated June 23, 2009,15 to 

argue that now, in 2013, I should recuse myself from participating in the consideration of DOE’s 

license application and the NRC staff’s analysis of that application—neither of which I have 

even seen.  Based largely upon my academic work, Nye County argues that I have “echoed the 

arguments of opponents to the repository,” and consequently have prejudged the issues that 

would come before me as Chairman of the NRC in the Yucca Mountain licensing proceeding.16 

My skills as a scientist and as a geologist are valuable tools in my role as a regulator—among 

those skills is objectivity in the face of new data.  Academic work performed on the basis of data 

available in the early 2000s is not a basis for recusal now.    

NRC Commissioners look to the standards that apply to federal judges17 and make their 

own decisions regarding motions for recusal from adjudicatory proceedings.18  However “mere 

proof that [a Commissioner] has taken a public position, or has expressed strong views, or holds 

an underlying philosophy with respect to an issue in dispute” does not in and of itself overcome 

the presumption of objectivity or require disqualification.19   

                                                                                                                                                          
Mountain Site: Hearing Before the Subcomm. on Energy and Water Development of the S. 
Comm. on Appropriations, 108th Cong 12 (May 28, 2003) (Statement of Allison Macfarlane, 
Senior Research Associate, Massachusetts Institute of Technology) (unofficial transcript). 
 
15 Motion for Recusal at 3, 5, 6, 9, 10 (citing David Talbot, Life After Yucca Mountain, MIT 
Technology Review, June 23, 2009). 
 
16 Motion for Recusal at 8 - 13; Reply at 5 - 7.  
 
17 28 U.S.C. § 455(a) provides that “[a]ny justice, judge, or magistrate judge of the United States 
shall disqualify himself in any proceeding in which his impartiality might reasonably be 
questioned.” 28 U.S.C. § 455(b) provides for disqualification where a justice, judge, or 
magistrate judge of the United States, “has a personal bias or prejudice concerning a party, or 
personal knowledge of disputed evidentiary facts concerning the proceedings.” 
 
18 In re Joseph Macktal, CLI-89-14, 30 NRC 85, 91 (1989). 
 
19 United Steelworkers of America v. Marshall, 647 F.2d 1189, 1209 (D.C. Cir. 1980) (citing 
Hortonville Joint School District No. 1 v. Hortonville Educ. Ass'n, 426 U.S. 482, 493 (1976) and 
United States v. Morgan, 313 U.S. 409, 413 (1941)). 
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It is well-established that mere knowledge of the subject matter or prior expression of a 

general opinion is not grounds for disqualification.  For example, in his seminal opinion denying 

a motion for disqualification Justice Rehnquist pointed out that Justice Black, who had 

introduced the Fair Labor Standards Act as a Senator and also presided over hearings on the 

Act, participated in the case reviewing the Act’s constitutionality.20  Justice Rehnquist then 

reviewed the actions of several justices including Justices Frankfurter and Jackson and Chief 

Justices Vinson and Hughes, and concluded that making general statements of policy and 

position do not disqualify a Justice from participating in a case involving that area of the law.21 

Similarly, Judge Kavanaugh pointed out that Justice Breyer had participated in a case reviewing 

the constitutionality of the Sentencing Guidelines, after having served on the Sentencing 

Commission that helped draft the guidelines.22 

Indeed, it is often precisely because of their knowledge of and intense involvement in a 

specific regulated field that persons are appointed to lead regulatory commissions and, 

ultimately, to issue adjudicatory decisions with respect to issues arising in that field.  

Accordingly, Commissioners have consistently considered the issue of recusal not simply by 

inviting litigants to peruse past writings and speeches in an effort to identify disqualifying 

knowledge or views about a particular issue.  Instead, the relevant inquiry has focused on 

whether a particular Commissioner possesses knowledge from an extrajudicial source and that 

                                                 
20 Laird v. Tatum, 409 U.S. 824, 831 (1972). 
 
21 Id. at 831-33. 
 
22 Baker & Hostetler v. Department of Commerce, 471 F.3d 1355, 1358 (D.C. Cir. 2006).  See 
also National Rifle Association v. City of Evanston, 2008 WL 3978293 (N.D. Ill. 2008) (judge 
who had written an article in 1976 on federal gun control legislation denied request for recusal); 
Carter v. West Publishing Company, 1999 WL 994997 at *9 (11th Cir. 1999) (“Courts have 
uniformly rejected the notion that a judge’s previous advocacy for a legal, constitutional, or 
policy position is a bar to adjudicating a case, even when that position is directly implicated 
before the Court.”). 
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knowledge has served or threatens to serve as the basis for a judicial decision,23 or whether 

judicial conduct demonstrates a pervasive bias or prejudice.24  These considerations reflect the 

fundamental principle that a Commissioner “should disqualify himself only if ‘a reasonable man, 

cognizant of all the circumstances, would harbor doubts about the judge’s impartiality.’”25   

I don’t believe that a reasonable observer, who is familiar with the entire body of my 

work, including my work as a sitting Commissioner, and who is familiar with Commission 

processes, and the applicable legal principles, would question my ability to render judicial 

decisions in this proceeding fairly and impartially.  With respect to the actual material that the 

Commission would be called upon to review in a Yucca Mountain licensing proceeding, 

including the key question of whether compliance with Commission regulations has been 

demonstrated, I have not yet formed, let alone expressed, any views at all regarding the DOE 

license application.  In fact, I have not looked at the DOE’s license application, or any of the 

NRC’s Technical Evaluation Reports (TER) or SER volumes.  In my capacity as a scientist, 

years before the DOE license application was filed, I conducted research related to Yucca 

Mountain, and I wrote and spoke on the topic.  But many years have passed since my Yucca-

related research, and that research was conducted without the benefit of the DOE’s license 

application, or the NRC staff’s technical or environmental review.  I can say without hesitation 

that I have formed no views on the adequacy of the DOE license application. 

                                                 
23In re Joseph Macktal, CLI-89-14, 30 NRC at 91; Houston Lighting and Power Co. (South 
Texas Project, Units 1 and 2), CLI-82-9, 15 NRC 1363, 1366 (1982); see, e.g., Cinderella 
Career and Finishing Schools, Inc. v. FTC, 425 F.2d 583, 590-91 (D.C.Cir.1970) (agency 
chairman should have recused himself in light of his public statements indicating prejudgment of 
the case). 
 
24 In re Joseph Macktal, CLI-89-14, 30 NRC at 91 (citing Houston Lighting and Power Co. 
(South Texas Project, Units 1 and 2), CLI-82-9, 15 NRC at 1366). 
 
25 Id. at 91 (quoting Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-
88-29, 28 NRC 637, 639 (1988)). 
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Although Nye County argues that I have “echoed the arguments of opponents to the 

repository,”26 my research and published work was completed years before the DOE submitted 

its license application.  As a result of my research and analyses, I addressed, based on 

information then available to me, matters such as Total System Performance Assessment 

(TSPA) modeling, the nuclear waste policy process, and the geologic environment of the 

proposed repository.27  None of my analyses or statements address whether an application for a 

waste repository at Yucca Mountain would satisfy NRC regulatory requirements.   

 While I have made public statements concerning Yucca Mountain, I did so as a 

professor and a geologist in order to further scientific research and public debate.  I highly value 

understanding the full range of views on any issue, a point I have consistently made to the staff 

at the Nuclear Regulatory Commission since I arrived in 2012.  For instance, during my speech 

at the Regulatory Information Conference in March 2013, I noted, “In order for our regulatory 

process to be successful, we must take a broad range of viewpoints into account.”28  My past 

research has always been set in the broader context of understanding the technical and societal 

issues associated with the back end of the nuclear fuel cycle.  When I have written about Yucca 

Mountain, it has been in the context of geologic disposal of nuclear waste writ large, so that any 

country could draw lessons from U.S. experience to improve on their own nuclear waste 

disposal program.  In my book, I note, “Although the Yucca Mountain site is unique in many 

                                                 
26 Motion for Recusal at 8 – 13; Reply at 5 – 7. 
 
27 UNCERTAINTY UNDERGROUND: YUCCA MOUNTAIN AND THE NATION’S HIGH LEVEL 
WASTE, supra n.13;  Rodney Ewing and Allison Macfarlane, Yucca Mountain, Science, at 296, 
659-660 (Apr. 26, 2002); and Allison Macfarlane, Underlying Yucca Mountain: The Interplay of 
Geology and Policy in Nuclear Waste Disposal, Social Studies of Science, 33/5, 783-807 (Oct. 
2003). 
 
28 Allison Macfarlane, The Next 25 Years, Regulatory Information Conference, Rockville, MD, 
March 12, 2013. 
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respects, many of the issues that we highlight here are the same for other geologic 

repositories.”29   

My purpose in researching, writing, and speaking about Yucca Mountain was to ensure 

that any geologic repository built in the United States or elsewhere would be as safe and secure 

as it could possibly be.  In that sense, I view my prior work as a geologist to be consistent with 

the NRC’s mission, and similar to the work of the NRC staff, which is dedicated to fulfilling that 

mission.  The NRC conducts rigorous reviews of the design and license applications it receives; 

we do not “rubber stamp” design or license applications.  Where we challenge or criticize design 

or license applications, we do so for the purpose of protecting public health and safety, the 

common defense and security, and the environment.  

Nye County asserts that I support withdrawal of the DOE license application, oppose the 

technical and policy approaches in DOE’s license application, support efforts to develop an 

entirely new approach to nuclear waste disposal, and advocate “going back to the drawing 

board” to “develop new alternatives.”30  These assertions are unfounded and inconsistent with 

my prior work and statements on Yucca Mountain.  

As I stated in the book, I was “not trying to suggest abandoning Yucca Mountain and 

going back to the drawing board.”31  Instead, I was trying to “put forth some ideas for improving 

the current situation” based on my analyses and those of the other scientists who contributed to 

the book.32  I noted that, in selecting contributors for the book, my co-editor and I “attempted to 

include authors from a wide range of disciplines who hold differing views on the suitability of 

                                                 
29 UNCERTAINTY UNDERGROUND: YUCCA MOUNTAIN AND THE NATION’S HIGH LEVEL 
WASTE, supra n. 13, at 4. 
 
30 Motion for Recusal at 4. 
 
31 UNCERTAINTY UNDERGROUND: YUCCA MOUNTAIN AND THE NATION’S HIGH LEVEL 
WASTE, supra n. 13, at 406. 
 
32 Id. 
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Yucca Mountain as a repository site.”33  And we explicitly state in the book that, “This [book] is 

not a judgment on the suitability of Yucca Mountain as a repository for spent nuclear fuel and 

high-level nuclear waste.  We leave that judgment to the reader.”34 

Nye County asserts that my knowledge of the issues involved in the adjudication 

requires my disqualification and recusal.35  My prior knowledge of an issue in an adjudicatory 

proceeding does not automatically result in my disqualification.  Clearly, Commissioners have 

and develop expertise and knowledge that they use in regulatory decision-making.  My views 

are not etched in stone, I will allow myself to be persuaded by new information or evidence that 

is presented in the proceeding, and I will be fair to all parties in the proceeding.36    

As a member of the Commission, sitting in an adjudicatory capacity in a licensing 

proceeding, I do not make decisions about the facts in the case.  The parties are responsible for 

establishing a sound record that addresses the issues, and the ASLB governs that process.  

When a party appeals an ASLB decision, the Commission reviews the record much the same 

way a court of appeals might.  Decisions I make as a member of the Commission sitting in an 

adjudicatory capacity are based on the record, the parties’ arguments, and whether the ASLB 

properly applied the Commission’s rules and precedents in reaching its decision.  If called upon 

to do so in this proceeding, I will review the comprehensive record developed by the NRC in 

light of the applicable regulatory requirements and render an impartial decision on the 

                                                 
33 Id. at x. 
 
34 Id. 
 
35 Motion for Recusal at 11-13; Reply at 3-5. 
 
36 See United Steelworkers of America v. Marshall, 647 F.2d at 1208, 1210 (citing Cinderella 
Career & Finishing Schools, Inc. v. FTC, 425 F.2d 583, 591 (D.C. Cir. 1970) (other citations 
omitted)) (Disqualification of an agency adjudicator is required when his public statements about 
pending cases revealed she “ ‘has in some measure adjudged the facts as well as the law of a 
particular case in advance of hearing it[,]’” and had “demonstrably made up her mind about 
important and specific factual questions and was impervious to contrary evidence.”). 
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application.  Analyses that I conducted for the book, which were completed in the early 2000 

time frame, years before the DOE submitted its license application, will not govern; obviously, 

my decision on the merits of the Yucca Mountain license application must ultimately be based 

on the adjudicatory record, not on the information I analyzed many years ago in my writings. As 

I have testified, I have not analyzed the DOE license application or the NRC’s technical 

analyses, I remain impartial about whether the DOE’s license application meets the NRC’s 

regulatory requirements, and I will keep an open mind.37 

As support for its assertion that I have prejudged the issues in this licensing proceeding, 

Nye County references a quote attributed to me in a 2009 article, in which I was asked if the 

Yucca Mountain site was unsuitable and I replied “yes.”38  I have made strong statements that 

sparked useful debate about Yucca Mountain, but I made these statements as a geologist and 

professor in an entirely different setting, without attempting to address whether any DOE 

application could or would satisfy NRC regulatory requirements.  I had not reviewed the 

application or the NRC’s safety or environmental reviews, or considered how to apply the law 

and the applicable NRC regulations to determine the adequacy of the application.   

When asked whether I believe Yucca Mountain to be unsuitable as a permanent waste 

repository during my first confirmation hearing, I testified that “I have not examined all the recent 

evidence on Yucca Mountain, including the Department of Energy’s application and the NRC’s 

technical review of that application and would have to do so to reach a judgment about its 

                                                 
37 Hearing on the Nomination of Allison Macfarlane and Re-nomination of Kristine L. Svinicki to 
be Members of the Nuclear Regulatory Commission  Before the S. Comm. on Environment and 
Public Works, 112th Cong. (June 13, 2012) (Responses by Allison Macfarlane to Additional 
Questions from Senators Sessions, Barrasso, and Crapo) (unofficial transcript); Hearing on the 
Re-nomination of Allison Macfarlane to be a Member of the Nuclear Regulatory Commission 
Before the S. Comm. on Environment and Public Works, 113th Cong. (May 23, 2013) 
(Responses by Allison Macfarlane to Additional Questions from Senator Vitter) (unofficial 
transcript). 
 
38 David Talbot, Life After Yucca Mountain, MIT Technology Review, June 23, 2009. 
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current suitability.”39 When asked about this quote during a House Energy and Commerce 

Committee Hearing on July 24, 2012, I testified that while I was not sure of the context of the 

quote, the quote was made before the license application was submitted, I had not read the 

license application or the NRC’s technical analyses, and that with time, knowledge changes, 

more evidence comes to light, and I intend to keep an open mind.40  I stand by my testimony; I 

have and will keep an open mind.  The quote attributed to me in June 2009, taken together with 

everything else that I have written and said on this subject, does not support the conclusion that 

I have prejudged the facts and the law regarding the particular license application at issue.41  I 

recognize that any NRC decision on site suitability must be based on a complete, current, and 

fully developed record. 

                                                 
39 Hearing on the Nomination of Allison Macfarlane and Re-nomination of Kristine L. Svinicki to 
be Members of the Nuclear Regulatory Commission  Before the S. Comm. on Environment and 
Public Works, 112th Cong. (June 13, 2012) (Response by Allison Macfarlane to an Additional 
Question from Senator Barrasso) (unofficial transcript). 
 
40 NRC Policy and Governance Oversight: Hearing Before the Subcomm. on Environment and 
the Economy and the Subcomm. on Energy and Power of the H. Comm. on Energy & 
Commerce, 112th Cong. _ (July 24, 2012)(unofficial transcript): 

Mr. Murphy:  In 2009, when you were asked by a writer for the MIT Technology 
Review, the question “is Yucca really unsuitable?” you answered yes at that time.  
Are you saying your opinion has changed? And I put this in the context of what 
the other commissioner said, the value of having a more lengthy and detailed 
answer to things because maybe these things cannot be reduced to a yes/no 
answer.  Has your position changed?  Is it yes?  Is it no?  Is it we have more 
work to do? 

 
Ms. Macfarlane:  I am not sure of the context of that quote, so I can’t speak 
directly to that quote, but what I can tell you – and maybe in a sense of 
reassuring – is that I have spent much time researching Yucca Mountain.  I 
believe all the analyses that I have done are technically defensible.  As a 
scientist, I would not try to publish anything that wasn’t technically defensible; it 
wouldn’t be publishable.  Most of the analyses that I did of Yucca Mountain for 
the book, which was published in 2006, were done in the early 2000 time frame.  
That was before the license application was submitted.  I have not read the 
license application.  I have not read yet the NRC’s technical analyses.  Of 
course, with time, knowledge changes, more evidence comes to light, and I 
intend to keep an open mind. 

 
41 NIRS v. NRC, 509 F.3d 562, 571 (D.C. Cir. 2007). 
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Finally, I believe there are other factors to consider on the issue of my recusal.  I do not 

believe it would serve the public interest for a Commissioner, particularly one with substantial 

technical expertise in geology and on geologic disposal of nuclear waste, to recuse herself 

where it is unnecessary to do so.42  Of course, the duty to sit as a Commissioner in difficult 

cases is a factor to carefully weigh, but that duty does not override the public’s right to a fair and 

impartial adjudicatory process.43   

Although Nye County asserts that many have already concluded that I have prejudged 

the issues in this case,44  any decision whether my impartiality “can ‘reasonably be questioned’ 

is to be made in light of the facts as they existed, and not as they were surmised or reported.”45  

Fair minded people, having considered the entire body of my work, including my work as 

Chairman of the NRC, applicable legal principles, and my statements explaining my decision on 

this motion, will not doubt my ability to be fair and impartial in this licensing proceeding, 

recognizing that I have not examined the application or prejudged the facts or the law.  

Conclusion 

Throughout my service as Chairman of the NRC, I have kept an open mind and have 

fairly and objectively considered all of the matters that have come before me on their individual 

merits, based on the evidence in the record and the parties’ arguments, and without 

prejudgment.  I will consider all of the issues that arise in this proceeding with the same level of 

                                                 
42 See Cheney v. United States District Court for the District of Columbia, 541 U.S. 913, 915 
(2004) (“We do not think it would serve the public interest to go beyond the requirements of the 
statute and recuse ourselves, out of an excess of caution …Even one unnecessary recusal 
impairs the functioning of the Court.”)(SCALIA, J., respecting recusal). 
 
43 See Cinderella Career & Finishing Schools, Inc. v. FTC, 425 F.2d at  591 (citing Amos Treat & 
Co. v. SEC, 306 F.2d 260, 267 (1962) (An “administrative hearing ‘must be attended, not only 
with every element of fairness but with the very appearance of complete fairness[.]”). 
44 Reply at 5 (citations omitted). 
 
45 Cheney v. United States District Court for the District of Columbia, 541 U.S. at 915 (SCALIA, 
J., respecting recusal) (quoting Microsoft Corp. v. United States, 530 U.S. 1301, 1302 (2000) 
(REHNQUIST, C.J., respecting recusal)). 
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fairness and objectivity.  I have sworn to faithfully execute the laws of the United States and I 

fully intend to do so, in this and every matter that comes before me. 

I have carefully considered the Motion for Recusal seeking my disqualification from 

participating in this proceeding, the Reply, and the applicable legal standards.  I find no basis 

requiring my recusal or disqualification, and therefore deny the motion.   

 

                   /RA/                                                              
      Allison M. Macfarlane 
      NRC Chairman 
 
Dated at Rockville, Maryland 
this 9th day of September, 2013. 
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United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

____________

No. 13-1260 September Term, 2013

NRC-63-001-HLW

Filed On: October 22, 2013

Nye County, et al.,

Petitioners

v.

Nuclear Regulatory Commission and Allison
M. Macfarlane,

Respondents

BEFORE: Henderson*, Griffith, and Kavanaugh, Circuit Judges

O R D E R

Upon consideration of the petition for expedited review or, in the alternative, writ
of mandamus; the emergency motion for preliminary injunction; the combined response
thereto, and the combined reply, it is

ORDERED that the petition for writ of mandamus be denied.  Petitioners have
not shown a "clear and indisputable right" to mandamus relief.  See Gulfstream
Aerospace Corp. v. Mayacamas Corp., 484 U.S. 271, 289 (1988).  Mandamus is
available only if there is no other adequate remedy available to petitioners.  See
National Min. Ass'n v. Mine Safety & Health Admin., 599 F.3d 662, 673 (D.C. Cir. 2010)
(citations omitted).  It is

FURTHER ORDERED that the emergency motion for preliminary injunction be
denied.  Petitioners have not satisfied the stringent requirements for injunctive relief. 
See Winter v. Natural Res. Def. Council, 555 U.S. 7, 20 (2008); D.C. Circuit Handbook
of Practice and Internal Procedures 33 (2011).  It is

________________________________

* Judge Henderson would grant the petition for expedited review.
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United States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

____________

No. 13-1260 September Term, 2013

FURTHER ORDERED that the request for expedited consideration of the petition
for review be deferred pending further order of the court.

Per Curiam

FOR THE COURT:
Mark J. Langer, Clerk 

BY: /s/
Timothy A. Ralls 
Deputy Clerk/LD
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