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Dear Chairman Macfarlane: 

The New York City Department of Health and Mental Hygiene (DOHMH) is the 
regulatory agency responsible for radioactive material for medical, research and 
academic purposes in New York City as designated by the New York State Office of 
Radioactive Health. Through a series of policy statements, the Nuclear Regulatory 
Commission (NRC) has made clear commitments to work cooperatively with 
Agreement States to establish regulatory standards and assist Agreement States' 
assumption of regulatory responsibility for byproduct material. DOHMH believes that 
there are significant opportunities to expand the levels of cooperation between the 
NRC and states and localities, including exercising NRC's discretion to provide direct 
financial and other forms of assistance to support to states and local entities that will 
enhance the federal commitment to ensuring the proper management and security of 
byproduct material. 

The NRC was given broad authority for determining how it c~ld achieve this goal 
and there are· a wide range of opportunities whereby· the federal commitment could 
directly enhance and strengthen the overall capacity of Agreement States to respond to 
local hazards. The language of 42 USC §202l(i) clearly and unambiguously states 
that the Commission is authorized to provide direct assistance to Agreement State 
Programs: 

"The Commission is also authorized to provide training, with or 'without charge, to 
employees of, and such other assistance to, any State or political subdivision 
thereof or group of States as the Commission deems appropriate. Any such 

provision or assistance by the Commission shall take into account the 
additional expenses that may be incurred by a state as a consequence of the State's 
entering into an Agreement with the Commission pursuant to subsection (b) of this 
section." 

Since the statutory language and intent of Congress are clear, there is no legal 
prohibition on furnishing financial assistance to Agreement State Programs. 



Despite this, in conversations and documents transmitted to DOHMH, NRC has stated that it is legally 
prohibited from providing direct assistance to Agreement States. In support of this position, NRC staff 
have cited language from the Joint Committee on Atomic Energy, Senate Report #870, to accompany 
Public Law 86-373, September 23, 1959 (the "conference report"), and a November 2, 1972 letter with 
attachments to Mr. Edward J. Bauser, Executive Director of the Joint Committee on Atomic Energy from 
L. Manning Muntzing, Director of Regulation, Atomic Energy Commission (ABC). 
Based on its review of the documents, DOHMH believes that this claim is not supported and that the 
NRC's interpretation of these sources is misplaced. Consistent with 42 USC §2021(i), the. bill's 
conference report clearly states that the Commission is authorized and directed to increase programs of 
assistance to enhance Agreement States' ability to control hazards from byproduct, source, and special 
nuclear materials. While the conference report does state that a cash grant to pay for the administration of 
State regulatory programs was not intended, the conference report makes clear that this statement refers to 
assistance that is not linked to the management or implementation of the States' regulatory authority over 
byproduct, source, and special nuclear materials. 

Moreover, rather than limit the NRC, the 1972 documents detail what kind and level of assistance could 
be provided to an Agreement State: "We need information about budget, manpower, program priorities, 
etc., on a State-by-State basis prior to making specific recommendations regarding financial assistance to 
the States". Such an assessment would not be required, or even seriously considered, if the ability to 
provide direct funding was prohibited under the statute. The memo continues to discuss in detail a variety 
of funding mechanisms, such as fee-for-service, consulting services, sharing of licensing fees, mandating 
minimum licensing fees to cover estimated costs, and categorical and programmatic grant funding, among 
other options. 

Based on the foregoing and attached, DOHMH respectfully requests that NRC revisit its interpretation of 
its authority t~ provide fmancial and other forms of direct assistance under 42 USC §2021(i). 

Responsibility for regulation of radioactive materials is now largely the responsibility of states, which 
account for nearly 90% of the radioactive material licenses issued. Additionally, in the past forty years, 
the NRC has placed a number of additional responsibilities on these states that were not originally 
contemplated. 

DOHMH encourages the NRC to pursue a robust and cooperative discussion among all stakeholders 
regarding how the significant federal commitment to the control of hazards from byproduct, source, and 
special nuclear materials can be better integrated with the efforts of local public health officers best 
equipped to respond and manage these risks. 

Thank you for the consideration of this request. 

ssistant Commissioner 
New York City Department of Health and 
Mental Hygiene 

cc: Raeann Shane, Senior Intergovernmental and External Affairs Officer, NRC 



Attachment A 

Attachment A 

Excerpts from the Joint Committee on Atomic Energy, Senate Report #870, to accompany Public Law 
86-373, September 23, 1959 

Summary of Bill: 
Paragraph 11: "Fourth, a sentence was added by the Joint Committee in new subsection i., 

pertaining to training and assistance, that in providing assistance to the states, the Commission 
shall take into account the additional expenses that may be incurred by the State as a consequence 
of the State's entering into an agreement with the Commission." 

Comments by the Joint Committee: 

Paragraph 1: "It is also intended to increase programs of assistance and cooperation between 
the Commission and the States so as to make it possible for the State to participate in regulating 
the hazards associated with such materials". 

Paragraph 2(c): "The bill authorizes increased training and assistance to States and thus 
enhances the protection of the public health and safety, because most citizens look to their local 
health officers for advice and protection against hazardous material used in the community. The 
capacity of such officials to control hazards from byproduct, source, and special nuclear materials 
would be increased by the training and programs of assistance authorized under this bill." 

Paragraph 4: "The bill authorizes the Commission to provide training and other services to 
State officials and employees and to enter into agreements with the State under which the latter 
may perform inspection and other functions cooperatively with the Commission. By these means, 
it is intended to assist the States to assume regulatory responsibilities over such materials." 

Section-by-Section Analysis: 

Subsection (h): 

Subsection (i): "Subsection i. provides that the Commission is authorized to provide 
training with or out without charge, and such other assistance to employees of any state or 
political subdivision thereof, or groups of States, as the Commission deems appropriate. 
The last sentence added by the Joint Committee, after hearings, provides that any such 
assistance take into account the additional expenses that may be incurred by the State as the 
consequence of the State entering to an agreement with the Commission._It is not intended 
that a cash grant shall be provided to pay for the administration of State regulatory programs. It is 
anticipated that training, consulting, and similar arrangements may be made by the Commission 
to reimburse State [sic] or State employees for expenses, or pay salaries of such employees 
while associated with the AEC." 

November 2, 1972 letter with attachments to Mr. Edward J. Bauser, Executive Director of the Joint 



Committee on Atomic Energy from L. Manning Muntzing, Director of Regulation, Atomic Energy 
Commission (ABC) 

Page 1: "While there might be some question as to whether or not Subsection 274i of the Act 
permits categorical cash grants to the States, the JCAE report on the bill states: "It is not 
intended that a cash grant shall be provided to pay for the administration of States' 
regulatory programs." Thus, we have interpreted Subsection 274i to mean that we are 
unable to provide cash grants for operating funds for Agreement State programs under the 
present provisions of the Act. This interpretation was followed when we notified the City of 
New York that we could not honor their request for a grant to help finance their Agreements 
program. It is Mr. Siek's opinion, however, as stated in his letter to Senator Pastore, that no 
amendment to the Act is necessary to provide further Federal support to Agreement State 
programs." 

Page 1: "We need information about budget, manpower, program priorities, etc., on a State-by
State basis prior to making specific recommendations regarding financial assistance to the 
States". 

Page 8: "Our Conference, which has active participation by all of its representatives from each of 
the fifty states, respectfully requests that the Joint Committee consider our dilemma and explore 
the possibility changing its attitude towards Federal support of Agreement States' licensing 
programs. It would appear that no amendment to the Act is necessary. 
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